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HINDU JURISPRUDENCE 




FOREWOED 


Mr. Kashi Prasad Saksena, M. Sc , LL. B., Advocate, 
is the author of several law books, his latest being the 
Hindu Jurisprudence- The book is an improvement upon 
fhe well-known work -of the late -Dr. P. N. Sen, Tagore 
Law Professor of the Calcutta University. The author 
has taken pains and his- comparison of Hindu system with 
that of the Romans will make interesting reading. 
Prinoipl^s_pf.Hindu Law have been well discussed. The 
subject has been dealt with from a comparative, analytical 
and juristic point of view and the treatment shows 
research and scholarship. The work brings out the 
successive stages of development of the different juristic 
concepts as found in the original Sanskrit works, a-nd 
gives a clear idea of the basic principles of Hindu Law. 
I have not the slightest doubt that it will be of valuable 
help to the post-graduate students of the University 
and the members of the Bench and Bar alike. 


THE CHIEF COURT OF OUDH, 
LUCKNOW. 

2J3t February, 1941. 


G. H. THOMAS, Kx. 
Chief Judge. 



PREFACE TO THE FIRST EDITION 

This book attempts to present the Hindu system 
of law in the light of modern European J urisprudence. 
The need to review Hindu Law on the lines of modern 
ideas and legal conceptions has been felt for long. 
The main purpose of the book is to give lawyers and 
post-graduate students of Hindu Law an insight into the 
principles of Hindu Jurisprudence In this book the 
author has endeavoured to show the superior character 
of Hindu Jurisprudence over others— ancient or modern. 
That superiority remained obscure due to the language, 
abstruse and difficult classical Sanskrit, in whicEThe- 
literature on the subject was to be found, so much so that 
its very existence began to be doubted 

The pioneer on this untrodden path was that 
eminent and erudite young lawyer of Bengal, the late 
Dr. Priyanath Sen, M. A., D. L., Tagore Law Professor 
of the Calcutta University. The author has received 
guidance from his learned work. He has ventured to 
follow in his foot-steps. 

Recent historical research has disclosed that the 
Hindu system of law is older than even the Roman 
system. The English system of law is admittedly 
derived from the Roman Law. The Hindu system being 
older cannot be said to have been derived from the 
Roman. Sir Francis Macnaghten and other English 
jurists have admitted that the merit of having been 
the founders of their own systerii of jurisprudence cannot 
be denied to the Hindus. 

The author has compared in this treatise the Hindu 
system with that of the Romans. He can safely assert 
that the Hindu system of jurisprudence is complete, 
faultless and perfect, and compares favourably with 
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the so-called most developed Roman system of ancient 
jurisprudence. In the Hindu system all aspects of life 
and society, viz., the interest of the individual, of the 
community and of the relation between the two have 
been kept in view. This assertion is made without any 
bias. It is simply an answer to those self-styled critics 
who start with a prejudice against eomjthing “ Ilindu.” 
A fair and honest investigator will, it is hoped, not 
hesitate to agree with the above statement, based as it is 
on true facts. 

On comparison with other systems, the following 
points of excellence stand out in bold relief as regards 
Hindu Lav^ as represented to us by the learned venerable 
sages andlsommentators : — 

(i) Comprehensiveness. 

(u) Simplicity. 

{til) Logical consistency. 

{iv) Breadth and perspicuity of the conception of 
legal liability. 

(v) Continuation of growth and evolution in 
conformity with the changing aspects of 
juridical relations owing to complexity of 
human affairs, in spite of retention of the 
eighteen titles of law, as given by Manu. 

The Hindu system throughout displays logical 
subtlety of discrimination, analytical skill and sublime 
accuracy in the definitions of legal conceptions. Law, 
which is the manifestation of the eternal truth that rules 
this Universe, can justify itself by being conductive to 
the welfare of the people, who are governed by it. 
The king cannot over-ride it, the judges cannot over-rule 
its supremacy and the people are bound by it, not because 
of its temporal support but because of its emanation 
from the Supreme will and wisdom of the Almighty. 
No one, in short, can ride rough-shod over it. Though 
our law-givers meditated upon the potentialities of 

I-i 
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eKistence beyond this world with an earnestness 
unsurpassed in the history of Philosophy, ancient or 
modern—they were not mere dreamers, but were fully 
conscious of, and had thorough and practical insight into, 
the worldly life, so much so that nothing human was 
foreign to them. 

Under the Hindu system, a high sense of duty 
in the administration of justice would be apparent even 
to a casual observer. It cannot be denied that the idea 
uppermost in the mind of our law-givers had been 
to discharge their duty conscientiously. Temporary 
expediency was not with them a guiding principle, 
although it was occasionally resorted to. They were 
mainly guided by the highest ideal ‘ Dharnia,' --5Kliich_^ 
includes the supremacy of morals and the eternal good 
of the world. 

The author closes this preface with an ardent 
desire and a fervent hope that this humble work will 
primarily explode the ridiculous assumption and unfounded 
belief, held for centuries, that the Hindus had no system 
of jurisprudence of their own, simply because their books 
of law were written in the Sanskrit language, —now 
neglected and not commonly learnt — and, secondly, render 
as much help as possible to seekers of the hidden 
treasures of legal knowledge. 


Gtjnga Presad Eowi 
Lncknow 
January, 1941, 
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CHAPTER I 

INTRODUCTION 


SECTION I. HISTORICAL INTRODUCTION AND 
HINDU SCIENCE OF LAW 


The Hindu sysLem of jurisprudence is a well-developed science. 

It is as old as humanity itself. It is the store-house 
■ei^atloqs^ ***' ancient wisdom, inherited from hoary sages, 
saints, philosophers and thinkers whose ideals were 
the loltiest, whose ideas were derived from imperishable Vedas and 
who can literally be described as tlie torch-bearei's of learning and 
knowledge to the rest of the world, as it then existed. It is thorough, 
complete and self-contained. The systems of law that followed Hindu 
Jurisprudence have not, even to the present-day I'eached the borders 
of its eternal height ; presumption of any one of them iiaving surpassed 
it in excellence or completeness is simply ludicrous. In point 

of comprehensiveness, the Hindu Law in its various branches 
occupies a fairly high place among the systems of ancient 
jurisprudence. In tire first place, its conception of legal liability is veiy 
perspicuous, and in spite of its retention of the eighteen divisions 
of topics of litigation, as described by Manu, its growth has not been 
stinted, the various aspects of juridical relations developing equally 
within its orbit as in otlier systems of law. Secondly, the administration 
of justice is clearly actuated by a high sense of duty and a very lofty 
ideal of the law-givers regarding Uie functions which they had to 
discharge ; they were moved by the higher ideal of Dharma which in 
one of its pliases looks up to revelation, and in another, looks forward 
to the permanent welfare of the entire sentient world. Thirdly, keen 
logicality, subtlety of discrimination, analytical skill and matliematical 
accuracy in defining legal conceptions are its special traits, the refined 
rules of ratiocination of Gautama and the principles of interpretation of 
Jaimini are too well-known to need any mention. Lastly, the reason- 
alilcness of the 'inilcs has licon kept in view all along the line so that 
they may not be detrimental to the interests of the community at large. 
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For the syslcmatic find scientillc study of Hindu Law in the liglil 
Hindu Juris- present-day juristic ideas and conceptions, the 
prudence ex- >jLudy of Hindu Jurisprudence-IIindu Law viewed 
itiiHfirf'n tinft form tile Standpoint of juiispi udciice, 01 juiispiudence 

its study. reflected through tlie medium of Hindu Law — is very 

essential. Jurisprudence, tlie science of law, is, as is well-known, 
divided into two brandies : (1) General or Abstract Jurisprudence ; (2) 
Particular or Concrete Jurisprudence, “The proper subject of general 
or universal jurisprudence," says Austin, “is a description oi such 
subjects and ends of laws as ai‘e common to all systems, and of tliose 
resemblances between different systems which are bottomed in the 
common nature of man." “Jurisprudence, however, becomes paiticular 
or concrete, when it takes its data Irom a particular system of law, and 
exhibits the e.ssential ideas and principles, which go to constitute 
jurisprudence proper, — not in an abstract form, but coloured and 
shaped, as it were, by the concrete details of that particular system." («) 
We are here concerned with jurispudence in its rclatiorTTO—the— 
particular .system of Hindu Law, exhibiting the shapes which those 
elements have assumed by rea.son of tlie characteristic development of 
that system under the influence of historical and other events, the 
particular line of evolution through which the system has passed, 
and the particular stage of development which it has attained. Hindu 
Jurisprudence would, therefore, imply the examination and ascertainment 
of the Hindu conceptions of general topics of jurisprudence, as 
unfolded in the works of Hindu law-givers of recognised authority, 
with a view to exhibit die characteristic development of Hindu Law 
in relation to the essential conception.s and principles common to all 
such systems (rt). The importance of its study is well emphasised in 
tlie remarks of Mayne {6): “ Hindu Law has the oldest pedigree of any 
known system of jurisprudence, and even now it shows no 
decrepitude. At this day it governs races of men, exteni&% from 
Cashmere to Cape Comorin, who agree in nothing else except their 
submission to it. No time or trouble can be wasted, which is spent 
in investigating the origin and development of such a system, and the 
causes of its influence.” 


The difficulties in the study of Hindu Jurisprudence are numerous. 
Difficulties In In the first place, the Hindu Dharma-sastras, the 
Hindu *^r&pra- Principal sources of Hindu Law, do not confine 
deuce. themselves to the enunciation of jnrislic rules for the 

guidance of human conduct, but ceremonial rules, moral and religious 


(a) Be Sen’b-The Gmrial I’tiDdples ot Biodu Jtnltptndrace, p. t. 


lb) r. \i-Pre(aee, 
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injunctions, and strict legal precepts are all mingled up, and no clear 
line of demarcation is drawn to keep them separate and prevent a 
confusion of ideas in the minds not sufficiently familiar with rules of 
logic and canons of consti-uction by which tliey have to be distinguished 
fi'Om one another {a). This difficulty has been very forcibly pointed out 
by their Lordships of the Privy Council (c) : “Tlieir Lordships had 
occasion in a late case to dwell upon the mbcture of morality, religion 
and law in the Smritis, Balwant Singh v. Rani Kishari [d). They 
had to decide whether a prohibition on alienation of property away form 
a man’s family, certainly based on religious grounds, had a purely 
religious or also a legal bearing. They then said ; All these old text- 
books and commentaries are apt to mingle religious and moral 
considerations, not being positive laws, with rules intended for positive 
laws. In the preface to his valuable work on Hindu Law Sir William 
Macnaghten (jt) says ; ‘It by no means follows that because an act has 
been pcohibttecl, it should therfore be considered as illegal. The 
distinction between the vinculmn juris and the vinculum pndoris is not 
always discernible.’ They now add that tlic further study of the subject 
necessary for the decision of these appeals has still more impressed 
them with the necessity of great caution in interpreting boolts of mixed 
religion, morality and law, lest foreign lawyers accustomed to treat as 
law what Uiey find in authoritative books, and to administer a fixed 
legal system, should too hastily take for strict law precepts which 
are meant to appeal to the moral sense, and should tlius fetter 
individual judgments in private affairs, should introduce restrictions 
into Hindu society, and impai’t to it an inflexible rigidity, never 
contemplated by the original law-givers.” 

This difficulty is further enhanced by the fact that some of the most 
important ceremonies of the domestic life of Hindus, such as marriage 
and adoption, etc., involve legal rules inter mingled with moral and 
religious adjuncts. Thercfoi’C, it is desirable that legal rules be separated, 
but not completely detached from their moral and religious bearing, 
particularly in cases where the ceremonies to which the legal rules relate, 
partake of both a religious anil a secular character. Another difficulty 
arises form the peculiar character afthe science of jurisprudence itself 
which is a Western science, having its loundation in the Roman Law, 
where legal rules have been reduced to order and its divi-tions and 
classifications re-arranged. Identical counterparts of the ideas and 
classifications cannot be found in Hindu Law; so it must be studied 


(c) Sn BaUtm GtfmUniasmmt v, Sn Balimt Rama- 
lahHhmamtHa as Mad. 3981 4 I 5 < 

((^) 95 I. A. Si . fio. 90 All, 387, 90 C. W, N. 27V 


(r) ' Ptineiplee and Precedent^ of Hindu Law/ Vol. 
Preliminary Remarks p \ [ 
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liom williin, with such liyhl a‘< il ilself aJTords. Hindu Law has had a 
development of its own, and due to the inicertaiuty of Hindu chronoloj^y 
the researches of modern antiquarians in this direction Iravc given rise 
to hopelessly divergent conclusions tlmt cannot be relied irpon. Undei 
the circumstance^ the development ol juridical ideas should be 
studied in the light of comparative juiisprudence, avoiding tljo error of 
extremes and dispelling the phantoms of superstition. Thus, the 
difhcullios in the way of its study aie tliree-fold : (i) peculiar character 
of the Hindu Dharma-sastras, (ii) peculiar character of the science of 
Hindu jurisprudence, and, lastly (iii) uncertainty of chronology. 

According to Hindu jutists, duty is only the countcrpait of 
law, and the term ditty or dhatma or lava has 
boon defined tlius by the lollowing two si/tras : 

(1) f^WT— Now then, the study 

of duty is to be conrmenced. 

(2) Vl4‘. — Duty is a purpose which is inculcated by 

command. 

Dr. Ballantyite translates them as follows ■ — 

(1) Next, therefore, [0 1 Student that best attained thus far] a desire 
to know Duty {Dharma) [is to be entertained by thee]. 

(2) A matter that is a Duty is recognised by the inYC.sligating 
chai-acter [of tlie passage of scripture in which it is mentioned]. 

Thus, the purpose and object of Jaimini’s Sutras is to help 
the student in studying the texts, which indicate the duties to be 
performed by men. The second Sutia defines duty {Dharma to 
be virtually that ivhich is determined as such by the Revealed Law 
texts. Though the texts of the Smritls are not revealed, yet 
the law contained therein is treated as revealted, as they ai'e 
the sequence and the necessary corollaries of that law. According 
to one tlieory, the texts of Smritis had their corresponding texts in 
the Vedas which arc now lost. Tlie Sruti ATdhis are the diiect revealed 
law, while tlvc Smriti Vidhis represent law indirectly revealed. 

The above defines law by implication ; the two terms are 
co-related to each other, as Austin observes, "It also appears from what 
has been premised, that command, duty, and sanction are inseparably 
connected terms ; that each embraces the same ideas in a peculiar order 
or series." 

Jaimini’s definition "what is to be fulfilled 

as the object of a command, is duly {Dhaivtd)," contains only three 
words Chodatm, Lakshana and Arfha] the first two being parts of 
a compound word meaning that Whibh is chai'acterised by a command, 
the last ‘Artha* meaning the object to be fulfilled, The | ^yord 
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‘ Chodana ' means command Colebrooke translates it as command, 
though it means a levealed command, which is the essential trait of 
the Hindu leliyion. In Gayatri Mantra the essence of the Vedas, 
the word ‘ Cliodana ’ occuis with the prefix ‘Pia’ as tlie governing 
element of the whole Gayatri, in the following clause : “ By whom our 

thoughts must be commanded ’’ fspft •{! 

Jaimini addiesses himself to the question of sanction to Vedic 
Chodana (command) in the tliird Sutra : — “ Let us examine the reason 
why the Vedic command is obligatoiy.” i [Jaimini I.i. 3) 

The answer is found in the fifth Sutra in these woids : 

“ The reason consists in the eternal concomitancy between the 
word of the command and the puipose to which it is directed The 
means of knowing this eteinal connection is revelation which is 
unfailing in leading to transcendental benefit (heavenly bliss) being 
independent, as Badaiayana has it. 

“ Thus the idea of sanction exists in the definition of Law as given 
by Jaimini It is the certainty of obtaining by compliance with the 
Chodana (the revealed command; eternal bliss, not otherwise obtainable. 
This sanction is called ' Apurva ’ (unprecedented), being, in short, a 
reward beyond the reach of ordinary human effort. One may not 
believe this. But that is immaterial to the question. It is clear that 
the Mimansa-shastra claims a sanction for the Vedic command, though 
it is, unlike the sanction, secuied by the force of the bayonet.” 

Colebrooke (a) explains the ‘ Apui va ’ thus : “ The subject which 
most engages attention throughout the Mimansa, recurring at every 
turn, is the invisible or spiritual operation of an act of merit. The action 
ceases, yet the consequence does not immediately ensue ; a virtue 
meantime subsists unseen, but efficacious to connect the consequence 
with its past and i emote cause, and to bring about at a distant period, 
or in another world, the relative effect. That unseen virtue is termed 
Apurva, being a relation super-induced, not before possessed.” 

“ This Apurva Sanction consisting in the certainty of a super- 
human benefit, however, is the sanction of positive Vedic commands 
which preponderate in the Vedic law [Chodand) as contiadistinguished 
from negative or prohibitoiy command [Ntshedhai], As regards the 
latter, the sanction consists of punishment, such as, penances, and in 
extreme cases, the suffering of the pangs of hell, acciuing what 
is absolutely piohibited is done When an act enjoined is done, it is 

(a) Miscellaneous Essays, p. 343. 

2 
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dluiima (liilfilmcnt ol duty). When an act proliiliilod is done, it is 
(idfuxrma (violdtion of duly). Dharma is securetl hy the .sanction of 
super-human benefit; adhitmia is pi evented by the sanction of super- 
liunian punishment, and in some cases by human punishment as well." 

Tlius the modem definition ol law and tlie modern idea of sanction 
attached tlieielo, are tiie same as those of Jaimini. 

No correct estimate of the character of Hindu Law as a system 
of juiisprudencc can be foi'med without tracing its 
Hindu Law as a g'owtli and development from early times. Law, 

system of juris- accord in v to Hindu jurisprudence, is of a three-fold 

prudence. “ ' 

cliaiacter ; — 

(1) i.e,, religious or the spiritual and moral law. 

(2) i.e., the ecclesiastical or saciificial law. 

(3) Sl^'i the civil or temporal law. 

Each of these three kinds of laws has an appropriate Sanction, 
which consists eitlier of some benefit or reward, or on the other band, 
of some form of coercion or punishment In the spiritual and moral law 
the sanction is simply spiritual with moral benefit and reward. 
In the Krit Dharma there is the spiritual and moral sanction 

and, in addition, the coercion by ecclesiastical bodies and tribunals. 
In the Vyavahar Dharma there are the above two kinds of 

sanctions at least in criminal matters, and, in addition, the coercion 
by the king's courts and popular tribunals. Thus, the sanction of 
Krita Dharma is two-fold and that of Vyavahara Dharma 

three-fold, at least in some cases. 

K. L. Saikar in his learned treatise (at p. 494) lias nicely explained 
the nature of ancient and modern sanction thus : 

Nature ol “ Coercion is the only thing recognized in our 
dern sanction. modern jurisprudence as sanction. The oth@li^l«|^f' 
of sanction of a Vidhi or law is die sf^odS^^'oF 
benefit in the shape of a reward from some authority above; in 
other words, benefit other than what arises merely from the action 
of the man himself according to his desires and feelings, and is 
therefore, called aprapia (not otlierwise obtained). Thus, there is an 
element of penalty in every case. As regards Mairasliia Dharma penally 
is loss of heavenly bliss and the resultant sufferings of hell. In the case 
of Krit Dharma, there is the above penalty and, in addition, the 
penalty of penance and expiation. In the Vyavahara Dharma, in 
addition to the above, there is the penalty of punishment by die king. 
Tims, die sanction of a Vidhi, according to Hindu Jurisprudence consists 
both of hope and feat. But'^e definition of a Vidhi is usually with 
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reference to tlie liope. Accoidingly, tlie definition is aprapta prapti, tliat 
wliich secures wimt is not spontaneously obtained. Thus what is 
spontaneously obtained by natural instinct is not a matter of Vklhi ' Eat 
when Iiungry’ is not a Vidhi ; ‘sleep when tired,’ is not a Vidhi, because 
these promptings are prapta prapii, containing a spontaneous benefit. 
But, ‘ Do not liurt any one ’ is a Vidhi ; ' Buy and sacrifice ' is a Vidhi ; 
because in eitlier of these case.s, a reward is believed to be assumed by 
higher agencies. As regards mere statements or recitals, these are not 
Vidhis as already explained Thus, the above exposition explains 
affirmatively what a Vidhi is and, negatively, what it is not. For spiritual 
and moral Vidhis, see Gaga Bhatta’s Padas and Vidhi Rahasya by Appa 
Dikshita, As legards the ecclesiastical laws oi Krativartha Vidhis, they 
were enforced in Vedic times by the priests assembled at the great 
sacrificial ceremonies." 

" In later times, the village ecclesiastical authorities extended their 

functions and formed a sort of ecclesiastical court 

Ecclealaatlcal to take cognisance, and punish, in their own way, 
courta I their „ „ j . i . i .j j . / 

functloBs. offences and sms which were provided against 

in the Smritis. Those offences were of two kinds— 
those that were more henlous and were called Mahapataka and, those 
which were of the nature of ordinary misdemeanours. The penances 
and expiations for the former class were, of course, severer than for the 
latter class. A person guilty of a Mahapataka was additionally liable to 
be punished by the king or his court. But the power of the ecclesiastical 
authorities, apart from the power of the king’s court, was not to be trifled 
with. For, if a person guilty of a Mahapataka did not sunender himself 
to the ecclesiastical autlioiities and submit to the proper penance and 
expiation, he could not fare on with impunity. The village community, 
as a whole, would not allow such an offender to go scot-free. They had 
it in their power effectually to outcast the man and make his existence a 
burden. They had the village barber, the village washerman, the 
village decorator and also the village Patwari at their command. These 
village functionaries were bound to refuse service to any offender who 
had committed a heinous sin or crime." 


Having considered the jurisdiction of tiie ecclesiastical courts, 
^ and that of the king’s courts, the Vyavahara 
and Vyavahara law may be studied. The term Vyavahara is 
generally used in contradiction to sattiuajnana 
(spiritual consciousness) and means worldly conduct, so the Vyavahara 
law may be defined as law either based on or relating to worldly 
practices. It relates essentially to the practices observed by the people, 
the kingly power coming into prominence and intervening only to 
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give effecl. to it as is clear from the text of Naraila : "Performance of 
duty having fallen into disuse, positive law lias been introduced, the 
Icing as superintending the law is Invested with power to punish," 

^cTt II 

In the Hindu system tlie theory of the exclusive Divine rights 
»a divine recognised. Truly speaking, 

rlglit not recoai- the Vyavahara Dhanna (legal duties) is connected 
with Raj DJiarma (the duties of king) and so the 
king has more of Divine liabilities than Divine rights. The Smrilis, 
^ , Manu, (VIII. 1-20), Yajnavalkya, Vyavahara Adhyayas (1-4) and 
Achara Adhyayas (355 359j and others, impose manifold duties on llie 
king and make liim responsible for tlie due performance of the 
injunctions of tlie Vedas and Smritis. The Divine Law thus imposes 
upon the king the duly of administering justice between subject and 
subject and he is invested with the power of punishment to perform 
this duty effectively. The Vyavahara law and its sanction are both 
the out come of Raj Dharmn, i e., the duties of tlie king, and in fact 
the Vyavahara law binds the king as well as the subjects. Yajnavalkya 
defines Vyavahara law (Vyavaharaclhyaya 11. 5) 
lawSeflned.** * tints: "If one, aggrieved by others in a way 
. contraiy to the Smritis and usage, complains to the 

king, that i.s a matter of Vyavahara (civil law)." 

The Vyavahara Brandi of Hindu Jurisprudence is more or less 
based upon the spiiitual jut isprudence though theie are important 
modifications intioduced to suit the requirements of the Vyavahara 
Kanda, Now it is to be seen how far the jurisprudence of tlie 
Vyavahara Law is ideiiiical with the spiritual law. In spiritual or 
tlie ecclesiastical law, the sanction is the hope of obtaining what is 
absolutely unattainable by other means and tlie fear of losing it. In 
Difference the Vy.ivahara law, the sanction is the hope of 
tm^^and *civii obtaining what the society, through its representative, 
law. (he king, can and does secure to a man, and also 

the fear of incurring punishment at the hands of that representative of 
the society. This is the difference between the spiritual and the civil 
law ; but in eitlier case there is something to be gained or lost under 
some sort of compulsi 9 n, actual or constructive. In other respects, 
there is no difference between the two laws, and their classification has 
also been done in the-same way. Both the Vyavaliata^Vidhis and the 
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Spiritual Vidliis liave been classed into Vidlii proper, Niyama and 
Parisankhya- The principles of Arthavada also occupy the same 
position both in the Vedic law and the Vyavahara law. In the Vedic 
law their elaborate division lias been made, such as Gunavada, Amivada 
and Bhntarthavada, but in tlie Vynvahai a law they are mostly in the 
character of Anuvada, i. e , gloss or explanation. 

Matters, such as soclai, motal and legal are all tieated in the 
Smritis; but tliere is a shaip line of demarcation between Vyavahara, the 
legal, and Achara, the social and moial law, which may lougiily be so 
called. Sir G D. Baneijee in his Tagore Law Lectures is of opinion 
that the distinction cannot be maintained; first, because "Though in 
some Smritis, as in the institutes of Yajnavalkya, the Dharma-shastra is 
divided into three sections relating respectively to Achara or ritual, 
Vyavahara or jurisprudence, and the Prayaschntas or expiation, no 
such clear division is to be seen in the code of Manu, the highest 
authority on the subject." Secondly, because ‘‘the law relating to 
marriage— an important branch of every system of jurisprudence— is 
contained, not in the chapter on Vyavahara, but in the part treating of 
Achara." And thirdly, because " Manu, in more instances than one, 
provides purely religious sanctions to enforce obedience to rules relating 
to civil life." K. L. Sarkar holds a contrary view and his opinion 
appears to be more sound and just ; as regards the above, he says : 
“ None of these reasons possesses great cogency. A formal division 
into Achara and Vyavahara, no doubt, does not expressly appear 
in Manu as.in Y.ijnavalkya, but it is sufficiently indicated in Manu as 
in all other Smritis. Then, as regards the question of maniage, it is 
of an exceptional character. In all countries and all nations, it has 
more or, less a double aspect— a civil and a religious or social aspect. 
In the civil aspect, it constitutes a branch of the law of status which 
has some connection with the religious practices of people. Then 
again, as regards the question of the religious sanction, it has 
already been amply explained that the religious sanction from 
the Hindu point of view is something more than a mere moral 
sanction. It is believed to be something absolute and certain. 
Besides, the positive or Vyavahara law is based upon both the 
sanctions— punishment by the king as well as the religious sanction 
of transcendental consequences, whereas in matters of Achara, 
there is only the ecclesiastical sanction of penance or none at 
all." Dr. T. N. Mitra in his Tagore Law Lectures also observes that 
Vijnaneshwara clearly sets forth the distinction between the binding 
code and the rules of ethics, and points out this distinction with reference 
to the text of Yajnavalkya relating to the judicial duties of the king. 
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The piinciples of moral law are, Iti fact, so iiiLirnaloly I’ontu'i’tecl 
will) the principles of judicial law that at places it is very diltaciill to 
demarcate the two. It is not peculiar to this system ol law alone. The 
judicial code is enlarged more and more by dt.iwlnfr upon the moral 
codes Theiefore, the equitable laws and case-laws are nothing more 
tlian illustiations of the point. 

Looking at the histoiy of Hindu Law, we find the vaiious stages 
through which it has passed : — 

(1) Writing unknown Studs and Smtitis. 

(2) Introduction of writing— Stage of wiitten Sutras. 

(3) Codification of laws 

(4) Buddhistic period. 

(5) Mahomedan period. 

A biief histoiy of the vicissitudes througli which the Hindu Law 
had to pass fiom the dawn of society to the present 
time, will be lielpful in following, its juristic 
development and the importance of the Mimansa 
development, as it has always been independent of the .State, or, in other 
words, it is not a State-made law. Various are the stages through 
which the Hindu Law hn.s passed and il.s history is as old as that of 
the nation itself. 

In the first stage writing was unknown, and that wa.s so for a 
considerably long period in the history of llie Hindu 
nation, ratlier the Iiuio-Aryan nation, as is evident 
fiom tlie teims "Siuli" and ‘‘Smriti" as applied to llio religious tenets 
and the social rules respectively of this people. Tlicse terms sliovv 
tliat the means of passing knowledge from one generation to anotlier 
was by oial communication. The question may aiise as to the 
difference between the two— the Srnti and Sinn'fi, liearing and 
remembering. It would appear that in ‘Siuti’, the matter was embodied 
in set forms of language, mostly in metres, which could be recited and 
sung. Elaborate lules, called Shiks/ia, taught the mode of learning 
the Vedas by rote as well as the manner in wliich tliey were to be 
recited; It was quite a mechanical process. But in the case of 
'Smritis' language was of no consequence ; tlie substance of the matter 
was communicated by one to the other. Tlierefore, the one was a 
matter of speech, reveafling the Divine law which admitted of no 
change, while the other was a matter of memory consisting of the 
floating traditions of custom and practice which exerted considerable 
influence on the conduct of society. It "was on tliis account that tlie 
j^Jormer was held superior in authority to tlie latter on the sanje point, 
few uptSlde by as appears from tlie same names of miqiy 


First Stage. 



HISTORICAL INTRODUCTION AND HINDU SCIENCJi Ol' t,AW 15 


of tlie learned sages or Risliis being associated with tlie Srutis as well 
as the Smritis, such as Manu, Atri, Angras, etc. 

The law was administeied by the heads of clans and families, 
e,e,, the leading men of the Golras and Pravaias, either personally or 
by an umpire selected by the parties. It was a period in which laws 
were in the making, their source being in the Siutts, the fountain-head 
of all law. 

The second stage of Hindu Law commenced with the discoveiy 

_ , of the ait of writing. The Siutis or the Mantias 

Second Staffe« 

(hymns) were leduced to writing in a much shorter 
period, but the Srantis ; because of their being floating mass of informa- 
tion, took much greater time. Before they were reduced to writing 
in systematic treatises, their substance and some of the Brahmanas 
in the form of the Suti as were reduced to writing. .So it may be called 
the age of wiitten Sutias, and it appeals very pi obable that the Sutras 
came into existence befoie the art of writing was discovered. Piofessor 
Max Muller in his book— The Six systems of Indian Philosophy (at 
page 6 ) says, " We have to begin our study of Indian Philosophy with 
the Sutras, these Sutias themselves must be considered as the last- 
outcome of a long continued philosophical activity carried on by 
memory only." So he concludes that the Sutia period began when 
the period of the mnemonic Sanskrit literature ended. 

The revealed law, though reduced to the written Vedas or 
sciiptures, retained its old nomenclature ‘ Sruti' The -S’wrjVw were 
represented in the wiitten Giihya and iPAamfl Sutias, such as those 
of Asliwalayana, Sankhyayana, Gobhila, Apastamba, Parasara, 
Baudhayana, and VaShishtha, etc. These Sutras were not very 
exhaustive, so the deficiency was made up by the third source of law — 
viz , custom and usage, as declared by Manu. The written law was, 
therefoie, only half- foimed, but was growing and was supplemented by 
the customaiy law. The distinction between the Srauta law and Smarta 
law was made in this peiiod, the two going on side by side. 

It was at this stage that the Manu Smriti appeared in the shape 
of Manava Sutias along with the Giiliya and Dhaima Sutras. Therefore, 
it cannot be doubted that the metrical versions of the several Smritis, 
in their codified forms in the shape of Samlritas, were subsequent to the 
Sutra stage Even in this infant Sutia age of written law, rules of 
inteipretation had become necessaty and had been formulated more 
01 less in the Kalpa Sutras of Asliwalayana and others. 

With the advancement of the study of Vedas {Szvadhyaya) which 
had given lise to a class of learned men, the learned class had a 
pi edominant share in the administration of justice. "The village-men, 
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the townsmen, assemblages of families, associations of artisans, and a 
scholar In the four sciences, persons belonging to the same clan, allied 
families, constituted judges, and the king are several Judicatories.” 
[Bhrigu cited in Smriti Cliandrika]. These constituted law courts 
administered justice from the Srutis, the Srauti Sutras, Grihya Sutras 
and the practices and usages tlien prevalent. The Srauti Sutras regulated 
chiefly tlie acts of worship and sacrifices ; and tlie Grihya and Dharma 
Sutras dealt with domestic duties and duties, between man and 


man. 


Third Stagre. 


In the third stage, owing to tlie amplification and enlargement 'oi 
the Vedic and Smriti literature, tliere was felt the 
necessity of codification or Samhita, So the Vedas 
were embodied in the forms of the Samhitas and were classified, and 
their branches were elaborately exhibited. “ A new departure was also 
made in the Smriti literature, from the Grihya and Dharma Sutras to 
the Samhitas or institutes which were called the Dliarma-shastras, 
The Aryan power in the land had extensively increased, and many 
were the people and territories which were brought under the Aryan 
rule. Great kings and great kingdoms had come Into existence, and 
the administration of justice had become an important factor in civil 
life. With these changes a demand for large and comprehensive 
institutes of "law necessarily arose, and this demand was satisfied.’* 
These Dharma-shastras were considered as binding treatises or text 
books on law and were not treated as literary production having no 
autlioritative sanction. 

With the development of law, the machinery for administration 
of justice, and rules of procedure also developed. Two sets of courts 
were formed ; firstly, courts constituted directly under the state autliority ; 
secondly, courts of a popular character and constituted by the people 
themselves. A short description given by Colebrooke in his 
Miscellaneous Essays (pp. 401-2) as to these courts will not be out of 
place here ; 

" Places of resort for redress are ; — 

(i) “The court of the sovereign, who is assisted by learned 
Brahmins as assessors ; it is ambulatory, being held where the king 
abides or sojourns." 

(ii) " The tribunal of the Chief Judge appointed by the sovereign 
and sitting with three or more assessors not exceeding seven. This 
is a stationary court, being held at an appointed place.” 

(ili) “Inferior Judges, appointed by the sovereign’s authority for 
local jurisdictions ; from their decision appeal lies to the court of the 
Chief Judge, and thence to the Raja or King in person.” 
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" Under the head of popular courts would fall the following 

(i) 5ir— “ Assemblies of townsmen, or meetings of persons 
belonging to various tribes and following different professions but 
inhabiting the same place." 

(ii) Companies of traders or artisans; conventions of 
persons belonging to different tribes, but subsisting by the practice of 
the same profession " 

(iii) Meetings of kinsmen, or assemblages or relations 
connected by consanguinity. 

The technical terms in the Hindu Law-books for these three 
gradations of assemblies are : — 

(i) Puga (ii) Sreni, and (tii) Kula.” 

"Their decisions or awards are subject to revision ; an unsatisfactory 
determination of the 'kula' or ‘family’ is revised by the 'Sreni' or 
'company', as less liable to suspicion of partiality. From the award of 
the 'Puga' or ‘assembly’, an appeal lies according to the statutes of the 
Hindu Law, to the tribunal of the ‘Pradvivaka* or Judges ; and finally 
to the court of the Raja, or Sovereign Prince." 

Besides other qualifications, the knowledge of sacred law, 
including the rules of Mimansa, was an essential qualification for the 
assessors. Narada says, "The assessors of tlie King’s Court of Judicature 
should be men skilled in sacred law, sprung from good families, 
rigidly veracious and strictly impartial towards friends and foes." 
As regards popular courts, Vasliishtha says, “Four students (of the 
four Vedas), one wlio knows the Mimansa, one who knows tlie Angas, 
a teacher of the sacred law and three eminent men who are in tliree 
(different) orders, compose a legal assembly consisting of at least ten 
members." From the above it is evident tliat tlie paramount importance 
of knowledge of the rules of interpretation lias been recognized from 
the earliest times. 


In the fourth or tlie Buddhistic period, certain modification in the 
F th St rules of administration were introduced owing to 

* * difference in the religion of tlie sovereign and 
the administrative authorities. It is not an easy task to determine tiie 
extent of tlie modification. That Buddhism interfered neitlier with 
Hindu Law nor with usages and customs, is evident from the fact that 
the Burmese Law Books are based on the code of Mann. The great 
founder Buddha allowed every liberty of thought and action, and his 
mission was to improve one’s life and character, untrammelled by the 
fetters of dogmatism and conventionalism. The existing systems of 
Hindu popular institutions, such as village communities and assemblies, 
had their full play^ under the Buddhistic rule, The king's Court and 
3 • 
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rontls subordinate to it, continued to function as before aiul achninislered 
the Hindu Law of pioperty. But some difficulty must have arisen 
by Buddhistic' courts adminisleting the Hindu Law, as ll>e oUhodox 
Brahmin assessois could liardly be expected to co-operate with them. 
This led to tlie compilation of a digest which was more or less 
fiee fiom the characteristic features of Hindu conservatism. It would 
appear that Viswarupa’s commentary on Yajnavalkya, which was 
followed by Vijnaneshwara in writing tbe Mitaksliara, was such a 
book. Therefore, Mitaksliara which was written in this period, bears 
tlie impi ess of Buddhistic influence Kishoii Lai Saikar, the leained 
Tagore Law Piofessor says (at p. 21) as legaids the impress cf Buddhism 
on the Mtteikshara, by discarding the fundamental 

principle taught by the Vedas, that piopeity is for spiritual benefit, 
and that its devolution depends on considerations of such benefit 
alone. Then, again, the tendency shown in the code of Manu and 
most of the Samhitas is to allow free partition and devolution ; certainly, 
there is nothing in them to tie up property ; but the Baudhas, favouring 
monastic institutions, were natuially partial towards the principle of 
perpetuity. And the Mitaksliara, too, characterises itself by favouring 
the same principle. Then, again, what can be the reason for the 
Mitakshara becoming the governing law for almost the whole of India 
to the exclusion of Manu's code with able commentaries on it ? This 
would be hard to understand except by supposing that the Baudha 
king considered Manu's Code to represent oithodox Hinduism in a 
greater measure than the Yajnavalkya Samhita, as explajued by 
Viswarupa, who was followed by Vijnaneshwara. They and iHelf 
Hindu successors adopted this work for the guidance of their courts 
thioughout their dominions, wheie it still pievails except in Bengal from 
which it was displaced by Jimutavahana, who apparently flourished after 
the complete revival of Hinduism. In this connection, it may also be 
noted that according to Webber (Ind. Lit. p. 231), Yajnavalkya is 
virtually described in the Miliabharata as a Buddhist teaclier," 

“ These are considerations which naturally lead one to think that 
Vijnaneshwara, the author of Mitakshaia, miglit not have been an 
orthodox Hindu. He was an ascetic (Sannjasi) It is said, he was a 
disciple of Sankarachaiya, as testified by Colebrooke. But there is no 
positive proof of this belief as has been shown by some writers 
[Nelson— The Scientific Study of Hindu Law, p. 84], But that he was 
an ascetic is an admitted fact [Buhler Journal Bombay, R. A, S Vol. IX, 
No. XXV], For an oftfiodox Hindu Sannyasi to write a large book on 
j, l&W- Is not a usual Asing, while one with a pro-Buddhistic tendency, 
might well do it, Mftfi^limr^'s ti eatment of the subject of succession 
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of Yatis and Sanuyasis is characteristit:, However, my justification 
for entering on this question is, that I shall have laigely to consider 
the principles of interpretation adopted by the Mitakshara And, it 
would help one to undei stand these principles better, if one can form 
an idea of the circumstances under which the code was compiled. 
A few more woids ai e necessary to explain the influence which the 
Buddhistic rule had upon the Hindu Law and the mode of administering 
that law." 

“ Agnipurana is a tieatise written aftei the Bauddha petio 1 ; for, 

it refers to events connected with Buddhism 

evidencesTdew^ Chapters 252 to 258, both inclusive, of this Purana 

aie devoted to the subject of law, the law couits 
Buddhistic pe- . ■ . , . t i n-r, , 

riod. ^ind judicial ptoceedings. In chaptei 2c}3 (secs. 21 

to 37) the constitution of the courts is desciibed 

much to the same effect as it has been described to exist duiing pre- 

Buddha period. This shows that theie had not been much change 

made in this respect duiing the Bauddha period. But as regaids the 

popular assemblies, it appears that duting the Buddhistic rule, their 

scope and functions were consideiably enlarged and their position 

moie firmly established This would become crystal clear fiom the 

following passages in Chap. 237 (secs. 38 to 47) 

“ The man who would lob a public property, as well as the one 

who would dishonour and violate the decision of the public assembly 

of his country, should suffer an exile, and all his goods and chattels 

should be confiscated All questions of public utility should be 

submitted for the decision of the public assembly {Samtiha HUabadt), 

and their decision shall carry the weight of law. Any one acting in 

direct contravention of such a decision, shall be liable to fine, A man 

deputed on a public errand by a public assembly and gaining anything 

in connection therewith should deposit the same in the public purse. 

In the alternative he should be liable to refund to the public exchequer 

eleven times of its value, if not voluntarily depositing the same " 

"The executive committee of such an assembly should consist 

of men, pute in conduct, and well versed in the Vedas, and who 

would be above all greed and corruption ; and the assembly shoulci' 

carry out their ordeis without the least questioning. The same shall 

hold good in the case of trade guilds, as well as in the guilds of 

artisans, or in the councils of men professing a religion, other than the 

established one of the countiy. The king should maintain the 

separateness of those trade-guilds, and encourage the public assembly 

of his realm." 

It appears that all the branches of law, such as the law of property, 
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of contract and mortgage, of toils and crimes, of procedure, evidence, 
and limitation, etc,, had attained a sufficiently high degree of 
development whicli could, any day, compare favouraldy vvitli tlie current 
Anglo-Indian law. Tlie rules of interpretation were also placed on 
a more libeial basis as is evident Irom the Agni-Purnna (Ch. 253, 
secs. 50 to 52) : " A piinciple of equity should be deemed as a better 

authority in the conflict of the tenets of law codes on a particular 
point." The resemblance between the law sections of the Agni-Purana 
and the Vyavaliaia Kanda of Yajnavalkya is striking. 

The fifth and the last stage of the Hindu Law is that of the 
Maliomedan rule during tlie five centuries and a 
Fifth Stage. lialf of Maliomedan predominance throughout India 
There is very little recorded information on the subject ; but the 
following works of the 16tli century give much valuable information on 
the point : (1) Digest of Hindu Law called Narisinlia Prasad by 
Dalapati, one of the ministers of the well-known Nizam Shah dynesty 
of Alimednagar. (Its manuscript is avaihible in the Sanskrit College 
Library, Benares.) (2) A similar Digest named Todarananda’s Vyavahara 
Saukliyas containing law of Civil Piocedure and the Law of Evidence. 
(The manuscript of its first section has been preseived in the Deccan 
College, Poona.) 

Elpliinstone says in his history of India (p. 484) : “ By the original 
theory of the Maliomedan government, the law was independent of the 
State or rather the State was dependent on the law." The Maliomedan 
Government never interfered with the social usages and customs of 
the Hindus, and contented themselves with introducing changes in the 
revenue law of tlie country, 

Tlie Pathan kings introduced their own feudal system in the 
revenue code of India in the shape of the Zamindari institutions. The 
change brought about tlie disuse of the popular assemblies, but the 
village assemblies and village communities remained as before, and 
the administration of Hindu Law remained in their hands. Complicated 
cases alone were decided by the distiguished Pandits. But the 
Mogul system of administration of law in the words of Elpliinstone, 
was "of the Cazis which recognised the Maliommedan Law alone and 
which acted on application and by fixed rule of procedure, and those 
of the officers of Government whose authority was arbitrary and 
undefined.” The highest court was composed of Mir Adi (Lord Chief 
Justice) and a Qazi ; the latter conducted the trial and stated the law ; 
the other passed judgment and seems to have been the supreme 
authority. This tribunal used to try cases between Muslims and also 
cases between Hindus relating to contracts, tort^ and crimes. As 
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regards cases involving questions of Hindu Law of properly, they were 
left to tlie Hindus tliemselves and were decided by Pundits or Colleges 
of Pundits. Akbar, tlie Great, who had a greater liking for the Hindu 
than tiie Muslim religion, did not interfeie with the Hindus e.vcept 
in the cases of trials by ordeal. The Devvani Courts geneially 
decided cases relating to revenue, but in special cases where the 
Dewan was a Hill lu he often decided cases betveen Hindus with the 
help of Pandits. 

Thus, the Revenue law underwent clianges and modifications. Tlie 
Zaniindais under tlie Patlian lule had tlieir courts and as a consequence 
of the change the popular assemblies referred to above which existed 
down to the end of the Hindu period gradually disappeared, but the 
village assemblies and village communities survived. The Hindu 
Law was administered by village communities in simple cases, and in 
complicated questiorrs by Pandits or colleges of Pandits. The 
historical summary of tire Hindu Law given above clearly shows that 
the duty of interpreting the law was always in the Irarrds of Brahmins 
conversant with tire law, and they, in order that their decision might 
carry weight, were always bound to follow fixed principles of 
iiiter'pretation mainly derived from the highest authority, Mimansa 
Sutras. Therefore, the mimansa rules of interpretation have never 
been a dead letter. They were always a living principle even down to 
the end of the Mahomedan rule. 


Sources 

Law. 


SECTION a SOURCES OF HINDU LAW 

The sources of Hindu Law are: (1) Smtis or the Vedas, (2) Smritis, 
or Dharma shastras, (3) Sadacltaras, the established 
usages of good men, (4) Aima-tuskti or self- 
satisfaction and (5) the Puranas, Out of these the 
primary or the principal source is the Vedas and its authority is based 
on direct revelatron, while tire authority of the Smritis is derivative. 
The conflict amongst the different Smritis is admitted. It is also evident 
that legal rules as well as moral and religious precepts are included 
in tire br'oader conception of ‘ Dharma.’ 

The literal meaning of ' Dharma ’ is that which supports and 
sustains : for an individual, it sustains him through 
ex- the temptations and vicissitudes of life ; and for 
the community at large, it is the source of its 
solidarity. The Talttiiiya Sruti has rightly declared, 'it is the support 
of the entire world, ’ wrf 3r*r?r{ i III the Vedic age of 

Hindu society, these rules of action were strictly adhered to and 
revered, as tlrey were based on direct revelation. In the succeeding 
age of Dharma^shastras • the sages claimed themselves to be the 


The 

Dharma 

plained. 


term. 
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recepients of direct revelation, an<l justified tlieir precepts as Iiaving 
been based on it Jaim'ni, the author of the Mitnansa aphorisms has 
observed: "Revelation being the root of Dharma, whatever is not 
(directly or indirectly) based on revelation need not be attended to." 

\ [Pui va Mimansa L i. 3.] In spite 
of this implicit adherence to Shaslric injunctions, human tendeneits 
may dis.suade people from following them. This idea must have suggested 
itself to our law-givers very early in the evolution of Aryan thought 
and brought forth the difference between the pleasurable and the good. 
Both these ideas — (1) foundation on revelation, and (2) conduciveness 
to true welfare, have been conveyed in tlie term "Dharma" by 
Jaimini who defines it thus ; " Dharma is that object of welfare which is 
indicated by an injunction." I Kanada in liis 

Vaisasliik Aphorisms (S7tirits) has also defined Dharma as the source from 
which welfate, and eventually salvation, are realised, 

Dliarma, or sacred law, therefore, contains its authority within 
itself and even the king, like other human beings, is subject to it. Tlie 
king has, in fact, to exercise a double function in the domain of sacred 
law, vis, it is not only his duty to obey the law liimself like other 
individuals, but also to enforce its obedience upon others. ‘ The Law 
is supreme ; the will of the king is not its originator, and Us sanction 
is not derived from any extrinsic or accidental agency, for It contains 
its sanction within Itself in tliat ceitainty that obedience to law will 
lead to welfare and its violation to misery.’ The Miraansakas, dealing 
with the Philosopliy of Law, did not introduce divine intervention for 
explaining the fiultion of human actions ; but maiutaiued tliat there 
was an invisible foice wliich existed even after the cessation of tlie 
action, bringing out the due result either in this life or the next. This 
invisible force, which was tetmed “ Apurva," has 
apurva,*^ been very correctly explained by Colebrooke, who 

observes: "The subject which most engages 
attention throughout the Mtmansa, recurring at every turn, is the 
invisible or the spiritual operation of an act of merit. The action 
ceases, yet the consequence does not immeditately arise; J virtue 
meantime subsists unseen, but efficacious to connect tlie consequence 
with its past and remote cause, and to'bring about, at a distant period 
or in another world, tlie relative effect -TUcit unseen virtue is termed 
Apurva, being a i elation super-induced, not before possessed.” 

That poition of Hindu Law which may be charactei vsed as positive 
law, differs from the other portions which deal witli ceremonial rules 
and, moral and religious iiijufuclious. The special function of the king 



HINDU CONCEPTION OF LAW 


23 


in the Hindu polity dilTerentiatcs tlie two. The positive law may, 
therefore, be said to comprise that poi lion of the law, the violation of 
which, calls for the interposition of ll>e king in order, to chastise the 
delinquent for his transgression. This punishment is enfoiced by 
the king for providing an aiiequate remedy to tiie injured paity. 

As Yajnavalkya (II. 5) has declared, “ If a person, molested by 
others in a way which contravenes the Smriti or establisiied usage, 
complains to the king, tliat gives rise to a topic foi a judicial proceeding." 

SECTION 3. HINDU CONCEPTION OF LAW 


Thus, the Hindu conception of positive law irapiies three 
characteristic elements: (1) ti ansgre-ssion of law as laid down in 
tiie Smriti, or established by usage; (2) injury to some one other than 
the transgressor; and (3) intervention of the king in bis judicial capacity. 
It was, therefore, not very different from the Austinian conception. It 
is the intervention of the king, who is the protector of the people and 
Difference in administrator of justice, that conveits religious 
the two con* or customary law into positive law, According 
ceptlons. Austin, law consists of commands issuing from 

the king, and the duty of enforcing the same is a self-imposed duty, 
while accoiding to the Hindu Legal Philosophy law issues fiom a souice 
superior to the king, i e., the Almighty God, and the duty of enforcing 
the same is cast upon the king, fiom above The infliction of punisliment 
or the carrying out of the injunctions of law is, theiefore, regarded as 
Dhairaa, as declared by Manu, "Penalty keeps the people under control, 
penalty piotects them, penalty remains awake* when people aie asleep, 
so the wise have recognised punishment itself as a form of Dharma," 


am: ^arf: ^ i 


Therefoie, according to the Hindu conception, proper 
administration of justice and maintenance of order was the principal 
duty of tlie king and not the collection of revenue. So Manu declares, 
" A king wlio without protecting Iris subjects collects revenue from 
them miiy be said to be that collector of all the impuiities to which 
they are subject." 




Yajnavalkya has ’also observed to the same effect, “Whatever 
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sill tlie people commit being unproleeteil by the king, lialf of that goes 
to tlie king since he takes revenue from tliem." 

is#<r vimt \ 

There is a diiTerence of opinion as to tlie real nature of Hindu Law 
An opinion has grown up among European scliolars that the Hindu 
Smiitis never embodies the actual laws current among the Hindus at 
any time, that all of them were not positive laws in the modern sense 
of the term, and that they, at best, resemble the n^dern treatises on 
jurisprudence embodying the ideal of law rather than actual laws 
themselves This theory probably originated with Elphinstone who 
thought that Manu’s Code, like Plato’s Republic, represented an ideal 
commonwealth. In support of the above view, Sir Henry Maine 
observes regaiding Manu’s Code ; “The Hindu Code, called the 
laws of Manu, is certainly a Brahmin compilation. The opinion of the 
best contemporary orientalists is that it does not as a whole represent 
a set of rules administered in Hindustan. It is in great pait an ideal 
picture of tliat which in the view of the Brahmins ought to be the law." 
West and Buhler in the introduction to their Digest of Hindu Law say 
as follows : “The older Smritis and the originals of the rest are not 
codes but simply Manuals for the instruction of the students of the 
eharans or schools." And Fankin, J., in his judgment in a famous 
case (19 W. R. 403) has expressed his opinion to the same effect. 

The critics seem to have come to the above conclusion bSctiuset,^ 
probably from an examination of the codes, they found that tli,eyj 
contained divergent rules, some being very harsli wliile /liljers vefy, 
liglit ; considering tlie nature of the offences, some provisions being 
very puerile, others only lules of morality, and still others apparently 
self-contradictory. From this picture of seemingly incongruities and 
self-contradictions the modern critics arrived at tlie conclusion tliat 
the codes never constituted au actual set of positive law for tlie 
government of the territory to which they appertained. 

But numerous Indians and some Englisli scholars too have 
maintained tliat the Hindu Codes had a binding character in tlie same 
fashion as the law in modern times has. They explain the apparent 
contradictions thus ; that most of the codes have not come down to us 
in their entirety and that most of them survive in a fragmentary 
and mutilated condition. As regards codes that are to a certain 
extent intact, the state df society for which they were intended, lias 
long since changed considerably. Again we are apt to make our present 
notions of law, mot'ality,)gdvernment, etc., as our standa/d of comparison. 
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Tlie opinion, therefore, of modern critics is directly opposed to 
tlie Hindu notions of these Smritis, and it cannot be gainsaid when We 
remember tlie fact that in tlie Hindu society, traditions have a remarkable 
continuity embodying truths about the state of the society. Of course, 
iliere are certain provisions wliich are declared inapplicable to the 
present or Kali age, and for this there is authority even in the Smritis 
themselves which e.'cpressly declare that certain rules are not to be 
observed in the Kali age. Again, the remarkable agreement between 
the different Smritis would lead one to believe that the Smritis embody 
laws which were obtained amongst the Aryans in their first home in 
Hindustan or in their ancient home outside the limits of Hindustan. 

Moreover, that the Smritis were codes of law and not treatises on 
morality will appear clearly from the following passage in the Smritis 
of Yajnavalkya, “The king should investigate judicial proceedings 
conformably to the sacred codes of law.” Tlie sacred codes here 
refer to the Smritis. Vijnaneshwar in his commentary emphasises 
the passage “not according to ethical law", thereby clearly showing 
that the codes of law or Smritis are different from the ethical codes, and 
the king is enjoined to decide not according to ethical codes but 
according to sacred codes of law. The next passage of Yajnavalkya 
occurs in Milakshara Ch. II ; “It is a fixed rule that the sacred code 
is of greater authority than the rules of ethics" and the commentary 
on the passage mentions “ ethical codes such as those compiled by 
.^l^asan and others," and further lays down that " where sacred and 
^hical codes are at variance, the former is more authoritative than 
wffie latter. This is the established rule of definition." Of course, at this 
distance of time it is very difficult to point out correctly which are the 
sacred codes of law and which are the codes of ethics, but the distinction 
was perfectly clear to the ancient writers on law. The sacred codes were 
confined to the writings of the selected few as named in Yajnavalkya 

Smriti. This, then, is the effective answer to the critics of Hindu 
Law. 

As regards the opinions of the English scholars that Smritis are 
nal actual codes of lazv, there is, however, a conflict, Sir W. Jones, 
Burnell and Dr. Jolly incline to the opposite view. Burnell spealiing 
of the Smritis says, “ A great difference between the original Smritis is 
apparent, but there is no reason for us to believe that these works don’t 
represent the actual laws which were administered." 

But before we try to fit in the conception of Hindu Law to the 
modern or Austinian conception, we should modify the latter so as to 
adapt it to Hindu Law. According to Austin, “ The body of law is 
an aggregate of commands from political superiors to their inferiors. 
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Accoiiling to him, it is the body of commands issued by the rules of 
political society to its members whom lawyers call by the name — law. 
Under Hindu Law the place of these political superiors so far as law was 
concerned was taken by the Smriti writers such as Gmitam, Apastamba, 
Vajnavatkya and Mann who, under the authodty of the spiritual 
brotherhoods of ancient India, enacted laws binding upon the members 
of those societies. These religious groups of men exercised the power. 
Sovereign poweis weie vested in them, and law pi omulgated under 
their authoiities governed all members of the associations. We have, 
moreover, evidence to show that Gautam, Baudhayana and Apastamba 
were the original foundeis of fraternities and weie themselves presidents 
of small republics, whose word was law and who paid homage and fealty 
to the piesident of political association who was virtually the sovereign 
of the political society, " Tims Hindu Law is not merely a phantom 
of that biain imagined by the Sanskritist," Hindu Law does exist and 
has existed for upwards of at least 3,000 years and has goveined the 
Hindu community in the same sense in which Statutes of British 
Parliament govern the subjects of Great Britain. 



CHAPTER II 

LAW OF PERSONS 


(\) LAW OP SPECIAL STATUS 

SECTION I. LAW RELATING TO MARITAL AND 
QUASI-MARITAL RELATIONSHIP 

From the juristic point of view the study of law maybe classified 
as follows : (1) law relating to persons, In whom a bundle of rights 
constituting ownership inheres in relation to particular objects; and 
(2) law relating to thingfs as subject to a special kind of control from 
particular individuals, so that those things would be deemed as the 
property oi those individuals. We will first deal with the law relating 
to persons involving the consideration of various rights and obligations 
which arise between two or more persons by reason of their being 
related to each other, the relationship being of durable character, giving 
rise to what is known as ‘status' or legal condition as distinguished 
from rights and obligations entirely regulated by mutual agreement 
which terminate when those rights or obligations are fulfilled. 

The history of the Hindu Law of marriage is very complicated. It 
appears from the Maliabharata that in ceitain cases women were treated 
like chattels until Svateketu, son of sage Uddalak, introduced the 
institution of marilage (Maliabharata Adi-Purana Ch. I, 122, 147, 
p, 2). The next stage was that of polyandry and polygamy, the 
traces of which are in the Rig-Veda. At the time of its compilation, 
the institution of marriage was an established fact, and monogamy 
was the rule of the day. Polygamy, however, was also recognised, if 
allowed by custom. Marriage was as a lule customary, as no bachelor 
or widower could pei form the lites enjoined by religion. TheVedic 
marriage was one among adults, and the wife selected hei own husband 
(Maliabharata Vol 6, p. 150). The position of the wife was that of a 
chosen friend and the sole ceremony consisted of joining their hands 
before the sacrificial fiie. The diffei ent stages through which society 
gradually passed introduced different forms of marriages with different 
rituals, described below. 

The first in point of time was that of procuring a wife by force, 
Different forms fraud or enticement, wliich betrays the varying 
of marrlnge. ^ degree of civilisation, 
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Pitisacha was tl>e mmriage of a girl witli a man wlio bad committed 
the rvime of ravishing bei either when asleep or 
!• Palaaclia. diunkby administering to her an intoxicating drug. 

It should not be considered that fraud was legalised by Hindu Law, but 
the recognition of tl>is form of mairiage was due to the fact that 
cliastity and monogany weie valued the most, and so tlie 

ravisher was allowed to matry the girl deflowered by him, 

Tlie second was tlie Rakshasha form, wliich was mariiage by 
forcible capture and was permitted only in 

2. Rakshasha* Kshatriyas or military classes. 

This form of marriage is still prevalent amongst tlie Gonds [ff) of Berar 
and Batul [b). The third form, tlie Gaudharva marriage was the union 
of a man and a women by mutual consent. 

3. Gandharva. modern sense, it maybe styled as concubinage. 

It related to cases where eltiier there was no guardian of the girl, or 
where consummation by mutual consent had already taken place, and 
the law required that the father of the girl, if alive, . .should give his 
assent to the marriage under the circumstances This form has now 
become obsolete {c), but it is still in vogue in some places and it has been 
held that some sort of nuptial ceremonies aie essential in such a 
marriage (<f). Both those forms of marriages were considered lawful for 
the warrior classes (e). These tliiee foiras point to a time when the 
rights of parents oyer their daugliters were not recognised or were 
dlsreg.uded, and wlien men procured women for tliemselves by force, 
fraud or enticement. 


The remaining forms of marriage came into vogue when the 
dominion of tlie parents over their daughters wasf ully recognised, and 
the essence of tlie marriage consisted in a formal transfer of ‘this 
dominion to the liusband. Tlie next in order of time is the Asurd or 
. . marriage Jjynpurchase which amounted to a virtual 

sale of the daughter (/), It was condemned by 
Smiltis(^) Tlie or the bride-price was tlie coiisideiation of the 
gift tp the father, of the d.mghter in mairiage (AJ. When there was 
pecuniary benefit to the giver of the girl (») die marriage Would be 
deemed to be one under, the asitra- form, . eyen thougli the rites 


(a) Th^y are not Hindus unlsss thoy ate proi od to bs 
SO' V. Gsnfa ]Zai» 1930 Nag 33, 

(() Garab Singh Gond v, Empinr 1917 Nag 079 
(ui Bhaaniv. Mahan} Stngk 3 Xll. 733 Ses also 
Vuwamitha Saamy V, fCanni 24 M L 1 271, xs 
I C, 724. 

(djf B^indavaiHt v. RajOu' Mnru 12 Mad. 72. Ses 
PaHulf V ‘Shaghf 24*C»Wi, N.’-ijS, * 31 I 0 882, 
fi) Nanii^i, ad. 


( / ) Ghnmllal v. Sura}ram 33 Bom. 433, 438 : S. 
MnIhiiuMtdnIu y. S BamanujaH 3a Mad 512; Hira 
V. Hasyt^Ptma 37 Bom. 293, 17 1 . C. 940, 14 Bom, 
I- R. 1x62. See Rafnatkant v, Sundara Mudatiar 
Soma 6a I C 931, 41 M, L. J, 78, 13 M; l: W..'582{ 
J 93 I Mad 608, 1921 M. W. N, 638/ 

(g) Manu III, jfi,- •' 1 

jft) Gowfld, V Samln 43 Bom. 173. See Shgmihn v. 

Nand Kmnnf 38 I C. 963, 43 0 . C. 284. 

.m 3? Bcin 433, 437, it^Bont, L,'R.7 o 8, supra. 
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prescribed for tlie Bialima form might have been gone throng Ii, Any 
substantial conliibution towards the expenses of a marriage by the 
bridegroom would be treated to be the consideration of marriage to the 
bride (y), and the mat riag'e would be one under Asura form. But the 
presents of ornament, jewels, etc., by the bridegroom to the bride at 
the time of maniage (/&j or marriage by exchange, i.e, where a girl 
of one family is married to a boy of anotlier family and vice-vet sa (w), 
or where a small sura is paid by custom not to the father but 
to the mother, would not be deemed to be the bride-price (/], and would 
not constitute the marriage as one in tire Asura form. Thus this 
form of marriage, i.e., by purchase, became necessary when it 
became impossible to obtain women by stealth or for'ce. Manu 
says («), “Let no father, who knows the law, receive a gratuity, 
however small, for giving his daughter in marriage, since the man 
who, through avarice, takes a gratuity for that purpose is a seller 
of his offspring." These four forms of marriages were regarded as 
bad and undesirable. The following four were approved forms : In 
Arsha form, the bridegroom made a present of a p.ur of kine to the 
bride’s father which was accepted for religious 
purposes only. The substantial consideration was, 
thus, reduced to gift of small value {p) and so it was simply a nominal 
survival of the Asura form. 

In Prajapatya form, the bridegroom was the suitor for marriage ; 

he might not be a bachelor and the gift of the girl 

6. Prajapatya, jjjg condition that the two were to be 

partners for per forming secular and religious duties. In Daivet form 

the girl was given in marriage to one who officiated 

7. Dalva, ^ priest in a sacrifice performed by the father 

of the girl, in lieu of the Dakshina (fee) due to the priest. In Brahma 

form, the father or the guardian of the girl had to 

8. Braltma. mahe a gift of the girl adorned with dress and 
ornaments to a bachelor well-versed in tire Brahma or Veda, and of 
good char'acter. He was sought out and invited to accept the gift. 
This forni of voluntary gift was treated to he the best form of marriage 
which was not actuated by any gam Whatsoever. It has been observed 
by the Allahabad High Court in a recent case that even a widow can 
re-marry according to Brahma form of marriage {p). 


S, Araliai 
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Tbe binding form of marriage was a sale under the ancient law- The 
symbol of sale in a marriage was preserved by 
dowry?*"* receipt of a gift of real value such as a chariot 

and a hundred cows which was later returned 
to the giver. A.pastatnba says that this arrangement was prescribed 
by the Vedas in order to fulfil the law [q). This present was ultimately 
received by the parents of the girl for the benefit of the bride and 
became her dowry. Manu says {r), “When money or goods are 
given to damsels, whose kinsmen receive them not for their own 
use, it is no sale; it is merely a token of courtesy and affection to the 
brides," This gift, called passed in a peculiar course of devolution 
to the woman’s own brothers and not to her female heirs, and so her 
family had special right over it; the possession was abandoned but the 
reversionary riglits were maintained (r). When the girl passed the age 
of maturity, the bridegroom was not to give a nuptial present to her 
father owing to the loss of his dominion over her. As regards the present 
to the bridegroom, unfortunately the practice of extorting money from 
the father of the bride at the time of marriage is rampant in modern 
times, although it did not seem to have prevailed in old days and is 
an innovation of these times. 

The elaborate symbolism which constitutes the Sliaslric marriage 
is a later development born of the sutra period (/). But the Girhya 
Sutra even then enjoined that the usage of the country should be followed 
in marriage (u), "Tlie Vedic age was tlie age of courtship and marriage, 
but tlie growth of caste with its inter-caste jealousy, aided by the 
sacredotal puritanism, established the institution of early marriages 
wliich tendency became aggravated in later ages, as tlie doctrine 
received support from the popular cry — ‘Give the girl no chance to go 
wrong." (w) 

The conception of marriage assumed the sacred character 
amongst the Hindus as early as the Rig-Veda, 
** which speaks of the married couple as associates 
in the performance of religious ceremonies, as is 
evident from the fact tli^t Yajnas had to be performed by man and 
wife together. The later Vedic Sutras also sliow tliat tlie wife was in 
charge of the sacred fire and when she died she had to be burnt with 
that fire and the sacrificial implements. The widower could then take, 
another wife. Polygamy was not permissible according to the spirit of 
law, and the second wife c'ould not be associated in religious sacrifices, 


(«) Apastamba II, vi. 

(r) Manu III, 34. See In the goods of Ntthcbai 
a Bom.g. 

(;) Mayt 170, Mayne 96. 9th Bd. 


(f) Uandllk's H. L,, p. 401. 

(«) Gclhya Sutta 1-7, p. 35. 

(v) Dg. Gotti’s UMn bods. p. 108, 
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tliough it was the general practice. Polyandry was unknown amongst 
the Aryans and the only solitary instance is that of the Pandavas. 
(See Mahabharata). 

Regarding the law relating to family relations amongst the Hindus, 

' Mayne (at p. 73) says: — “No part of the Hindu 

crlHclaedr Law is more anomalous than that which governs 

their family relations. We- find a law of inheritance, 
which assumes the possibility of tracing male ancestors in an unbroken 
pedigeee extending to fourteen generations, whije coupled with it is a 
family law, in which several admitted forms .of marriage are only 
euphemisms for seduction and rape, and in which twelve sorts of sons 
are recognised, the majority of whom have no relationship to their own 
father." By this, he means that the recognition of inferior kinds of 
marriages which legalized force or fraud never created any permanent 
relationship between the man and his so-called wife and this fact made 
it difficult to trace out male ancestors in an unbroken pedigree 
extending to fourteen generations. But it is a sad mistake on his part 
to assume things in this manner. 

In the first instance, inferior sorts of marriages were tolerated and 
allowed with the sole object of maintaining the chastity of a girl and not 
with the object of legalising force or fraud. And, secondly, the very 
basic idea of a Hindn marriage was the creation of a permanent 
tie, whatever, the form of marriage might be. As observed by 
Madhauacharya, “It must not be supposed that in these disapproved 
forms of marriage beginning with Gandharva, the relationship of husband 
and wife does not arise for want of the ceremonies of marriage, including 
Rellfflou ■ taking of seven steps, because although they do 
ales es- not take place at the outset before acceptance, 


ceremonies es~ 

forms of mar- afterwards they are invariably performed." It has 
liages. bggjj clearly laid down by the sages that it was 

essential to perform religious ceremonies whatever the form of 
marriage might be, so it never created a temporary relationship as 
understood by Mayne, and thus it would not make it incompatible 
with the tracing of male ancestors in an unbroken line. It 
was but in the fitness of things that the wrong-doer was forced 
to take the girl as his wife alter performing marital rites as 

Whenmarriawe would she be free from all guilts. 

Invalid In Hindu concerning her chastity and morality. Vashishtha 
and Baudtiayana have, therefore, declared, “ When 
damsel is carried away by force, but is not solemnly married according 
to religious rites, she may be duly given in marriage to another, for 
there she remains a virgin as before." 
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BJrrerqCcfT *??*Tr n ^^5®c^T I Moreover, Hindu 

Law inflicts severe punishment for such crimes. The marriage under 
these circumstances would be invalid. 

Out of the eight forms of marriages, as enumerated above, the 
Brahma and Asura forms are only prevalent how, 

Asura only pre- and the others are obsolete (rt). Marriage in either of 
valent. these two forms consists of two stages, viz., a gift 

and acceptance of the bride in marriage, and the performance of certain 
religious ceremonies The performance of the religious Sliastric 
ceremonies alone could complete a marriage. The mysterious force 
of the Shastric ceremonies alone could bring out a sort of spiritual union 
between the husband and the wife. So Manu has laid down, " The 
recital of holy text in connection with the joining of the hands of the 
bride-groom and the bride determines the growth of marital relationship. 
These should be deemed by the learned to attain finality in the taking 
of the seven steps.” 

Theiefore, according to the Hindu conception, marriage is a 
sacrament, and not a meie contract as in other systems of jurisprudence 

qSf ii 

There are certain other forms of marriage besides those enumerated 
above, which are also prevalent in India and are 
regarded as valid by custom {b) and by statutes 

(c) . Amnd (<^) and Chadar Audaei forms of marriages are prevalent in 

the Punjab ; the latter is not an approved form (tf). Karoo form of 
marriage is in vogue amongst lower castes in the North-Western 
Provinces. In Bombay, tlieie is a form of marriage in which the wife 
is called Natra wife (/). Pat marriage is prevalent in certain parts 
of Bombay and the Central Provinces {g). Patri form of marriage is 
prevalent among a sect of Bairagis of Bengal (A) by exchange of 
Katbis (#'), Among some lower castes in Bengal Shnnga or Sagai 
form of marriage is well-known. Amongst the Kshatriyas of Southern 
India sword-inairiages are very much prevalent still, now especially 
"amongst the zamitidars (/). 

(o) MtttmajattfKothaput v Sunianm igaj Mad. 497 , (f) " 5 ®”'* /«»*« 3 + 348 . 1930 Bom. 348, 

48 Mad. 1,93 I.C. 703. - • ■ 1*7 I, C. J 79 . 3 * Bom. L. R 784, 31 Cr. L, J. 

(8} Mi. Kwkim Bti v. Sheo Pollan 48 All. lafi, 0$ 2 X 37 * 

A. L. J. 981, 90 t C. 3j8, igaS AU. I. fe> 2 « 8 oo k N, L. R. 134 igaA Nag 

(a) Hindu Widow Remairiage Aot. XV of 1838, 488- 

Special Mamage Act XXX oi 1903. W diiwaifa Ou v. laW Mo8an 33 C. W. N 957, 1950 

(d) Sohan Smgh v. Kobla Singh id Lata. 37a, igaS Lah. I-®'* 57 , lai I. C. 413. 

706, iia I. C. 593, ap P. L. R. 4a3, loL.!.. J. W ^opaljono v. Braja Mahon Smini 34 C. W* N. 
343, 944 > X 93 t Cal. 103, 130 1 C, 830, * 

(«) Gurd’ol V. Bhogwon 8 Lab. 366 371, 1937 Lab. Iji Mahanja of Kollupar v, S. Sundarm Ayyar 1915 
44 X, loi I C SiP, aS P. L,, R. Tgo; Sohan S11438 y. Mad. 497, 48 Mad. i, 93 I. C. 705. (Pactlea Sfadcae, 
Kaila Singh, supca. , > awotd-wife held to be penuaneotl; kept conoubiue). 
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Besides gift, its acceptance and tiie performance of the religious 
ceremonies, there are also certain other considerations 
a vaUdlnarHage^. fot* conditions of a valid marriage. Some of these 
■ appear to be prudential admonitions and warnings 

against evil consequences. For example, the following text of Manu 
[III. 6, 7] be cited ; “ In taking a wife, let lilm (liusliand) avoid the 
following ten families ; be they ever so gieat or rich in kine, goats, a^se-s, 
money or grain, viz,, one which neglects the sacred riles, one in which no 
male children (are bom), one in which the Veda is not studied, one the 
members of which have thick hair on their body, and those which are 
afflicted by hemorrhoroid<!, phthisis, dyspepsia or white or black 
leprosy." 

^!iITJJ«rT5*Tq^«TRf^ RffefcTTR ^ || 

According to Kulluka, a contravention of one or more of the 
above directions may not entail the negation of marital relationship. 
But there are other rules which, when contravened, may affect the 
validity of marriage and which, tlierefore, are important from the juristic 
point of view. 

The text of Vishnu, viz , one should not marry a wife within the 
I. Prohibitions same or having the same prccvara if HiflWT 
SSSp«viras!'““ I, has been interpreted 

by commentators as a paryndasa (excluding clause), 
the result of which is that the contravention of this rule will invalidate 
the marriage. This restrictive rule regarding the prohibition of marriage 
within the same gotra or between families having the same pravara, 
applies only to the twice-born classes and not to the Sudras who have 
no gotra of their own. But in Bengal the Sudras claim to have gotras ; 
so under the Brahmanical influence, this restriction is applied. Even 
amongst the twice-born castes where the Brahmanical influence was not 
so great and forceful, this rule was often violated Ik). Whatever the 
special circumstances may be, such transgressions of distinct Shastric 
injunctions are not permissible. 

There is a great diffeience of opinion amongst the sages as well as 
II. Prohibited commentators as regaids the prohibited degrees 
degrees in mar- in mairiage, but still there is a last limit, the 
riage. transgression of which, would make the maiiiage 

itself invalid under the general principle of interpretation. 


(^) ManiliVs Vyavsthai^ Mayukh, Appendix IV. 

5 
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The position of women amonpfst Hindus has tlms been explained 
by Manu, “While young; she remains under the 
, control of lier father, after marriage under the 

control of her husband and, on his death, under the 
control of her sons; she does not deseive complete independence 
at any time." 

fqcTT 

gsn ms: i [m«uix.33 

faeTifrof i 

qwTil' ii [Vai. i. sjj 

So the position of women in Hindu society is one of spiritual 
dependence on males ; but at the same time males also could not 
perform religious ceremonies without the conjunction of their wives. 

It is specially meant as a measure for tlieir protection, for they are 
inherently weak and unable to withstand the troubles and turmoils of 
the world. " The good fortune of the family rests in them for they 
keep up the line, all honour is due to them ; they are the lights of the 
household, the females are the fortune of the household— there is no 
distinction between the two.’’ 

Jr n ,x, ,6] 

This aspect of dependence of women, therefore, does not impart 
any idea of degradation. Husbands have limited power over the 
persons of their wives. Nilkantha denies that the husband has 
ownership over the wife, though Vijnaneshwara says that he has. 

Husband's YajnavalUya and other sages enumerate a wife 
power ot gift Or amongst objects unfit to be given. It may be due 
sale of his wife, jmsband is mot deemed to have 

any ownership over his wife according to the theory of Nilkantha, or 
that the Shastras, even assuming that he has such an ownership, prohibit 
such an act. Manu has also declared that the wife cannot be detached 
or abandoned, which means that the marital-tie cannot be severed in 
any way, as it is indissoluble by Us very nature. 

Hence, the Hindu Law does not recognise divorce. It is also laid 
down that it is a crime to abandon a guiltless wife, and the act is 
punishable. EveoHn case of faithlessness, the law makes a provision 
that she must be gifven a bare pittance for her subsistence. When she 
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Is faithful, slie is not only entitled to m lintenance, but, in case she is 
abandoned, the Imsband would be directed to take her back, and in 
case of non-compliance, he would be made to give her a third of his 
fortune ; but when owing to the husband’s poverty it be very hard on 
him to do so, she may be provided only with proper maintenance. . 

It is the duty of a Hindu wife to remain obedient and faithful not 
Widow only duiing coverture, but even after her husband's 

re-marrlage. death. Our law-giver. Maim, has distinctly laid 

down that re-marriage of a widow is not permissible ~‘A second husband 
of a good woman is nowhere prescribed.' 


^ ^ I [KuUuka] 


Kulluka also comments on this text that the second marriage of a 
woman is prohibited. Pandit Iswarachandra Vidyasagar and others 
fallowing the text of Parasara contended that the widow marriage is 
permissible — “Another husband is ordained of women in five calamities, 
namely, if the husband be unheard of, ot be dead, or adopt the order 
of an ascetic, or be impotent, or become an outcast." 

nsrf^ ^ i 

ll . [Par,«taIV, as 

The opponents of the widow re-marriage maintain that the text 
does not refer to the re-maniage of a woman wiiohad been duly married, 
since Manu has declared that the re-mairiage of a widow had never 
been spoken of in the ordinances about marriage, 

3*1: i but it only refers to a case where there has been 
a mere betrothal not followed by the performance of the 
ceremonies which alone complete the marriage. Moreover the 
‘prohibition contained in the Adi-Purana shows that tliis practice is 
prohibited in Kali age, 


sqqaif am i 


Lastly, the view of Parasara or Narada cannot prevail over that 
of Manu who has expressly piohibited widow re-maniage The 
sanction of Naiada who has laid down positive law, only shows that 
the practice sliould not be punislied by tlie king, but that it may be 
treated as consistent with the sacred law. 

On the other hand, the advocates of widow re-marriage contend 
that the laudation of virtues of a chaste widow simply sets forth an 
ideal but never implies a prohibition, and as Parasara has expressly 
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laid down permissive law for the Kali afre, his view must be held 
authoritative. The te.'sl of Maim never comtemplated prohibition as in 
that case the passage (IX, 175, 176), ‘ When a woman being forsaken by 
her Inisband, or becoming a widow voluntarily marries again and glve.s 
birth to a son, that son is called Pannarbhava (or the .son of re-marriage); 
if she takes the .second husban.l when her fir.st marriage was not 
consummated, or really returns to the first husband after having gone 
over to another, then with him the marital ceremonies may again be 
solemnised’, would become irreconcilable. Whatever the arguments that 
may be adduced for or against the view, it can be safely said that the 
system of widow re-marriage has never been prevalent amongst the 
Hindus, specially amongst the higher castes, and the widows were 
enjoined to live a life of celibacy. G. S. Shastri (at p. 183) lays down 
the following grounds on which the rule against widow re.^marriage 
is justified : (1) Women, as constituted by nature, can control and repress 
the sexual propensity, but men cannot ; ( 2 ) the 
of ^iSIe *rule^ * ** ** number of women is larger than men; (3) there 
are, no doubt, young widows in Hindu society, but 
there are not old maids, such as there are in European society ; (4) 
the Hindu system is characterized by justice and equity to women, all 
of whom are once married, and they must blame their ill-luck but not 
society, should they lose their husband, for they cannot justify a claim 
to have another husband, as in that case so many maidens would be 
compelled to remain unprovided with husbands ; (5) re-marriage 

of women undermines the foundation of female chastity, which is the 
sine qua non of the bond, peace and happiness of home ; ( 6 ) the utility 
of the institution should be tested by the good secured to the whole 
society, for the well-being and welfare of which, individual interests are 
often sacrificed. 

The Hindu wife can be held liable for the debts incurred by her 


Liability of 
wife for hua- 
bend’a debts bnd 
vice versa. 


husband only when she acknowledges the liability 
and takes it upon herself, or when she is a joint 
debtor with her husband, otherwise she is not 
liable at all, as laid down by Yajnavalkya : 


^ ^ ^T3*nTer II [yaj.n. 49 ] 

Similarly, the husband also cannot beheld liable for debts incurred 
by the wife, unless the same were for family purposes. An fexceptioti 
is, however, made in the Case of tradesmen who cannot carry oh their 
business or trade without occasional financial help from their wives 
out of their stridhapa, 
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Hindu Law 

Wife’s capacity 
to hold separate 
property. 

Adhivedavika and 
property by otlier 
tliat tlie Imsband 
Hindu society 1ms 


allowed females to hold or own separate property. 
The property whicli tlie husband gave to lus first 
wife, as a soil of solatium, at tlie time wlien he took 
anotlier wife, was knowir as 
could be lield hy her. Besides tljis, she could acquire 
means. Tliere are texts of Manu wliich lay down 
can exercise some control over such property, but 
not imposed any bar in this respect. 


Tlie Mitakshara (Cli. II. Sec. XI, 203) lias classed all such kinds of 
Women’s property belonging to a woman a.s her ''Stridhana," 

pecullum. but the Dayabhaga (Cll. IV Sec. 1 , 18.) and others 

have used the term in a re.stricted sense as denoting only that 
class of a woman’s property which she has the right to give, sell or 
use independently of her husband’s control. ICatyayana has laid 
down that "The wealth which a woman earns liy the exercise 
of her skill in mechanical arts or receives as affectionate presents from 
persons not related to her becomes at once subject to her husband’s 
control." (Katyayana cited in Dayabhaga) 


*1%^ ^«I*f 


Jimutavahana has expressed that the husband has a right to 
take it although lie may not be in need or distress. The reason 
why Hindu Law allows an exclusive control over these two 
kinds of property is very clear, rea.sonable and just, as in these cases 
she earns wealth at the sacrifice of her duty to her husband, and 
in case of gift from strangers with whom she has no concern, her 
undesirable inclination to seek the good will of others may be more 
animated. While, on the other hand, in case of affectionate presents 
received by lier from her husband or parents or their relations, known 
as Saudayika she lias an absolute control over them with this 

exception, vis., that in case of immovable property received as a gift 
from the husband slie has no right of alienation, not only so long as 
the husband is alive, but even after his death, unless, of course, the 
husband himself cliooses to invest her witli such a riglit by expre.ss 
declaration to that effect (o'). Sulka or the gratuity for tlie receipt of 
which a girl is given in marriage and the profits 5IDT accruing from 
other properties belonging to her are absolutely at her disposal and 
constitute a part of her peculium. 


(a) Sen's Hindu Jiirtep^udence, p. 38]. 
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A woman is tlie absolute owner of her peonliiim, niul nan dispose 
of it in any way she likos, except in case of 
of^ienaHng^t* busliaud. She is not absolutely 

independent in the last mentioned case, so it is 
doubtful whetlier she can alienate it without tlie consent of her liusband, 
at least in the case of immovable propery Katyayana (cited in 
Viramitrodaya) declared, " Gift, pledge, sale of fields, liouses, or 
slaves, made by dependant persons, does not become perfect without 
the assent of those on whom they aie dependent.” 

?i^sictF3r ii 

Another text of Katyayana (cited in Dayabhaga) clarifies the 
meaning of this text where he says, that in regard to Saudetjr/^a 
■property the independent control of women is ever acknowledged both 
in respect of donation and of sale according to their wishes even in the 
case of immovables. 

On a proper construction of these text.s, it can be safely said that the 
husband is not entitled to withhold his consent with respect to Sauihyikn, 
if the disposition is a free act of the wife, not tainted with any force or 
■fraud. 


‘ Generally .speaking, the husband has no right to take any part of 
H u a b a n d's wife’s peculium without her consent. If he does 
'right over wife’s so, he is liable to return it together with interest 
peculium. j jjg£gy||. ],jg action is punishal}le ; and 

when he takes it with her consent, he is to return the same, but witliout 
interest. In case of her supersession, by his taking another wife, the 
king slull force liim to restore the same, and her rights to maintenance 
would not be affected in any way. When the husband has no means of 
subsistence, as in famine or other distress, then alone he can use or 
take his wife’s property witliout her consent. So it is only in sucli 
exceptional cases that his incapacity is removed. This fact is firmly 
supported by Yajnavalkya, “Husband is not liable to make good the 
property of liis wile taken by him in a famine or for the performance of 
some indispensable duty, or during illness or wliile under restraint (for 
'tlie payment of a debt or the like).” 

■ ■ One of the legal consequences of the marital union is that tlie 


Wife’s right 
over husband’s 
property. 


wife becomes a co-owner, with her husband in 
all his belongings. It has been discussed by 
commentators that this right of co-ownership of 
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tlie wife arises without in any way interfering with the full ownership 
of the husband, anJ ceases with the extinction of that ownership. 
Moreover, this riglit does not fetter tlie right of tlie husband in any way, 
nor does it invest the wife with any right of an independent control. 
The Mitakshara explains, the purpose of this text of Apastamba 
declaring this co-owneiship, that in case of her Imsband’s absence she 
gets the right to expend it for occassional acts of charily or the like and 
she gets an equal share along with the sons in case her husband 
distributes the wealth at his will. flTcfT^T I So it 

is evident that thougli at first-sight this right of co-ownersliip seems 
nominal, it allows the wife impoitant advantages. 


As regards the right of polygamy among the Hindus, one school 
of thought held that it was not optional with the 
Hindu^Eaw.^ *** husband to take as many wives as he pleased, but 
his choice was restricted to certain conditions, 
such as the barrenness of his first wife or her giving birth to merely 
female children, and so forth, as enumerated by Manu [IX, 81]. 


Hindu 




But the opponents of the above view, on the other hand, contend 
that the grounds for a subsequent marriage, as laid down in the texts, 
may be regarded as merely justifying the causes, but could not be 
taken to control the right of a man to contract such a marriage. There 
are many indications in the ManuSmriti as well as other Dharma-shastras 
that polygamy was permissible apart from the existence of any special 
cause. Polygamy is, therefore, permissible in Hindu Law (/), although 
it recommends monogamy as the best form of conjugal life. This 
recommendation has been adopted by the Hindus, and monogamy is 
the general rule, though there are solitary exceptions and instances of 
polygamy also. This usage of polygamy would be justified if females 
outnumbered males. Hindu institutions are founded on the requirements 
of diversities of human nature and conditions, and should not be 
interfered with on grounds of mere senlimentklism. 

A Hindu by his marriage under the Special Marriage Act cannot 
have another wife (secs. 15 and 16) besides one under the Act. So is 
the case of a man, having married accord-ing to Hindu rites, after 
embracing Christianity (;«). 

It is a duty imposed on the husband on his re-marrying another 


(/) Dayabhaga Ch. X, J, 6, fkaptla V. Thaptia vj Mad. 33 J, 339 (F. B.) 


(m) ThapUa v. ThapUa, aupca. 
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H b d’ d t wife in the life-lime of liis first wife that he should 
toward "the firs^ P^y her as much as lie spends on the second 
^^•marriage ***" man iage, or if she has received some properly as 
her pecuhum, as much as would lender this equal 
to the amount spent over the second mainage (Yajnavalkya II, 148). 

Manu (IX, 82) also says, “When the husband maiiies a second 
time owing to the ill-health of the first wife although she is attached 
to him and'is, otheiwise, of good chaiactei, he should fiist obtain the 
assent of that wife and must not slight hei in any way ’’ 

There is a custom of setting aside some property by the husband 
in favour of tlie fiist wife when he mariies a second wife (aujong 
Nattu Kottai Clielties (£) of Madura disliict.) 

Thus Hindu Law makes ample piovision fot tlie fiist wile as well 
as lespects her feelings and sentiments. But inveisely it also lays 
down that In case she is loo much iiritated and leaves the house in anger 
she should be stopped from doing that, or if the husband so likes, he 
may renounce her in the piesence of the whole family. (Manu IX 83) 
g *iT 

WTSIT m II 

The appaient anomaly between permitting polygamy and 
prohibiting widow le-mariiage would be easily solved if the peculiar 
consititntion of an ancient Hindu family is kept in view Whenever a 
new member is intiodnced in a family by maiiiage or adoption, she 
becomes deeply attached to the family and severance becomes 
impossible so much so that even in case of the death of the husband, 
on account of whom the woman was intioduced in the family, she 
remains a pait and parcel theteof as befote. So at the time of 
solemnisation of marriage the wife is pointed out the pole-star, as a 
symbol of constancy and has to pray ‘as this star is constant, so may 
I be constant in my husband’s family’ The same considerations do 
not apply in the case of men. There is no doubt that some times 
the light of having more than one wife is abused by men, but it is due 
to spejal causes and its reaction has now led to the result that monogamy 
js the rule and polygamy an exception. 

Polyandry or the maniage of a single woman with several men 
was prevalent only amongst the non-Atyans, 
not amongst the Aryans It is not lawful, except 
in some tribe? where it i? recoginsed as valid by custom. There is Uie 

(jj) PoloKW^ CMU -r, Ahgim 44 Med 740, 4« I. A 539, 1993 P, C. asB, 96 C. W. N. 417, 64 

U C, 499 . 13 M. L W 591, 1991 X W, Nj fl«7. '■ 


PokyaiidryJ 
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solitary instance of th^4|ROiage of tifaupadt with five Pandava brothers 
in the epic poem of the Mahabliarata ;^disseitation on it shows that this 
exceptional kind of mairia^e was not at all approved by Hindu Law. 
Betrothal is a meie piomise of matiiage by the father or other 
Betroth 1 guaidian of a giil and does not in any way create 
any maiital lelationsbip. It is Ins duty to fulfil the 
piomise in due course ; but it is permissible to annul a betrothal if a 
better suitor be forthcoming (Yajnavalkya I, 65; 


i 

^[frroRr ii 

A 

Narada (XII. 32) has declared that in case of refusal without any 
just cause, the promisot is liable to be punished by the king. 

iff n 


On the other hand when the suitor’s consent has been obtained 
by fraud, or when the gill is suffering from some disease, he cannot 
be forced to fulfil his promise. But for any justifiable cause, he cannot 
refuse to marry the girl after betrothal and the king can enforce the 
marriage. 


g ®r; 





But the enforcement of a promise of betrothal would be a 
dangerous experiment and the couits have, theiefore, refused to give 
effect to it, so the only remedy is an action for damages. According 
to Hindu sentiments, howevei, of not trying to realise any money 
from a suitor, such cases rai ely go to court. 

Mariiage in Hindu Law is legarded as an indissoluble union of 
Nature of husband and the wife extending to the next 

Hindu marriage woild It is, thus, a saci ament and not a contract, 
with other and is alwa3rs accompanied by solemn religious 

ayatema. rites. A Muslim maiiiage is essentially a contract, 

the terms and conditions relating to which may be settled between the 
parties or even varied subsequently. An English marriage is 
monogamous and its conception is that of a contract like a Muslim 
mariiage. Both these latter systems allow divorce, the Muslim Law 
being mote libeial so fai as the fieedom of the husband is concerned. 
English Law, like Hindu Law, lecogiiises the doctrine of coverture. 

Under Roman Law, oiiginally the wife had very little of persoRsfl 
6 
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Position of a iiulq’JeiiiJence. but gradually her 

wife I under independence and proprietary position improved 
Sir Henry Maine has explained its successive 
development, thus : “Anciently, there vveie three modes in which 
mariiage might be contiacted accoitliiig to Roman usage, one involving 
a leligioiis solemnity ; the other two, observance of certain secular 
formalities. By the i el igious marriage, or by the higher 

form of civil marriage, which was called co-emption, and by tlie lower 
form, which was termed usus, the husband acquired a number of rights 
over the person and property of his wife which were on the whole in 
excess of tliose confeired in any system of modern jurisprudence. But 
in what capacity did he acquire them? Not as a husband, but as a 
father. By the confarreation, co-emption and vsus, the woman passed 
in mamim viri, that is, in law she became the daughter of her husband. 
She was included in his patria potestas. She had all the liabilities springing 
therefrom while it subsisted ami survived them when it expired. All other 
properly became absolutely his, and she was retained after his death in 
tutelage of the guardian whom he had appointed by will. These three 
ancient forms of marriage fell, however, gradually into disuse, so 
that at the most splendid period of Roman greatness, they had almost 
entirely given place to a fashion of wedlock which was founded on a 
modification of the lower form of civil marriage. Without explaining 
the technical mechanism of this institution now generally popular, I 
may describe it, as amounting in law, to a little more than temporary 
deposit of the woman hy her family. The rights of the family remained 
unimpaired, and the lady continued in the tutelage of guardians whom 
her perents had appointed and whose privileges of control overrode 
in many mateiial respects, the inferior authority of her husband. 
The consequence was that the situation of Roman female, whether 
man led or unman ied, became one of great personal and proprietary 
independence." 

In the Muslim system a girl remains under the control and care 
"^xof her parents during her minoiity ; but on 
Mua* attainment of puberty, the law vests in her all the 
rights and privileges which belong to her as an 
independent individual ; she is entitled to a share of the inheritance of 
her parents along with her brothers, though in different proportions, 
also that of her husband and of other relations. Marriage does not 
affect luer independence in any way and she does not pass out of 
her natur4 family. Her property, whetlier accruing by inheritance or 
self-acquisition, remains hers in her absolute individual right and the 
doctrine of coverture is not recognised in Islam. So in the Islamic 
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system a woman occupies a legal position superior to tliat of -her 
English or Hindu sister. 

A woman sutFeied from proprietary incapacity under the English 
Common Law, due to the Canon Law which held 
lIsifLaw?” husband and wife constituted, so to say, one 

single person ; and so during coverture her legal 
existence as a distinct person, or her right of hoiding separate property 
as separate from her husband or any other person could not be 
recognised, or tliat she could not bring any action for ledress 
against any body without the concurrence of her husband. These 
disabilities were subsequently much modified by tlie Courts of Equity 
even before the passing of the Married Womens' Pioperty Act which 
improved the position of women considerably. Sir Henry Maine’s 
observation is very relevant on the point : “ I do not know liow the 
operation and nature of tlie ancient patria potestas can be brought so 
vividly before the mind as by reflecting on the prerogatives attached 
to the husband by tlie pure English Common Law, and by lecalling 
the rigorous consistency with which tlie view of a complete legal 
subjection on the part of the wife carried by it where it is untouched 
by Equity or Statutes, througli every department of rights, duties and 
remedies." 

While under the Muslim system, the position of a woman is one 
of complete independence having proprietary rights 
f Hindu |.|jg extent which no other system confers, the 
Hindu Law allowed a woman greater personal 
freedom and larger propiietary riglits than the Roman or the English, 
while at the same time, care was taken to afford her such protection 
as her comparative weakness would naturally demand. So much so that 
litigation between the husband and the wife was allowed by Hindu Law, 
when necessaty, although it was mucli discouraged ; 
while the English Common Law did not allow it 
until it was modified by Statute, 45 and 46 Viet. 


Liti gatlon 
between Hus- 
band and wife< 


C.75. 

SECTION a. 


FILIAL RELATIONSHIP OR SONSHIP 


Legitimacy of issue depends upon the legality of marriage. A son 
is genei ally assigned in law to the male wlio was 
•* tb. leg.l^ owner of the mother. Further, filial 
relationship was itself capable of being assigned 
by the person to whom the son was subject, or by the son himself if 
emancipated. If this view were correct tlie theoiy that the levitate is 
invariably a survival of polyandry will fall to the ground. It would 
appear that sonship and marriage stand in no relation to each other, 
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A man’s son need not have been bcgfolten by bis falljer, nor need he 
have been born from his father’s wife, Tire modern conception of 
marriage atvd sonship is the outcome of ages of cuUute, and is based 
on two common features of all primitive societies : firstly , the existence 
Oif a patriarchy, and secontUy, owner ship by the patrLaich of his wives 
and children, and his right of disposing of them just like chattels 

As persons of the male sex were of utmost Importance in 
primitive society, the necessity for begetting or buying sons followed 
as a matter of course. The civil law of those days conferred special 
privileges on the father of seveial sons and it popularized the institution 
of adoption to which a religious tinge was given later on. The son in 
archaic society took the same place as a recruit in a modern regiment. 
The patriarchal family was a self-centied State, of whicli the father 
was the king. The sou and other dependant members had no property 
of their own. Wlien the patnn potestns was removed, the sons 
commenced to enjoy a cettaui measuie of independence. This is the 
genesis of tlie law of sonship and adoption. 

As many as twelve kinds of sons are generally named by our 
leligious books, the Dharma-Shastras, wliile some 
i(,tn4f ffi aom* recognise as many as eighteen 


I. Primary sons: 

(1) Aftrasa (legitimate son)— A son begotten by the father 
upion hisl^wfplly wedded wife, 

(2) Piitifika pidra S<^T53t — Tlie son of an appointed daughter. 

(3) Kshetraja '9^91— Tlie son begotten by a stranger upon a man’s 
wife through appointment. 

( 4 ) Gudhaja * 1 ^ 51 — The son secretly conceived in the husband’s 
house from a man other than the husband. 

(5) Kanina —The son of a damsel. 

(6) Partnarbhava —The son of a twice-married woman. 

II. Secondary sons; 

(’7) Dattaka The son given in adoption by his father or 

mollier. 

(8) Kriiaka Tlie son bouglit fi pm liis pai enls 

(9) Kt itrima — Tlie son, who, being an orphan, is taken 

in adoption with his own consent. 

(P) Spayamdffpakp ^^^-W^^-The son, abandoned by his parents, 
pfusejiling fo anotlier saying, 'Let me become thy son’^ 

(Id) Sahodha The son taken with the bride being in his 

mother's womb at fhe tirq-e of marriage. 
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(13) Apaviddha — The son cast olT by his natural parents and 

taken by anotlier. 

The following sons are also mentioned by some Sanskrit writers : 

(13) Nishada —The son of a Sudra woman, 

(14) Paiasava Tlie son of a concubine. 

(15) Sandra — Tlie son of twice-born by a Sudra wife. 

(16) Vijaya f®r3PT — The son begotten on anothei's wife, 

(L7) Yatra kuira cha ntpadita^^ 5*^ ^ The son begotten 

on any woman 

(18) Dvyamushyayana The son of two fatheis. 

Out of these, the first alone, vis., tlie Aurasa, was recognised as a 
legitimate son in tiie proper sense of the term, and the second, vis, 
Putrika putra having no stain in blood was recognised as of equal 
status, but others were sons only in a secondary sense (Manu IX. 180) 
A different order has been assigned to these twelve kinds of sons by 
different sages, The son of an appointed daughter is not specified in 
Manu's list, as he has been already described and stated to be equal 
to an actual son (Manu IX, 134-36). The low position, however, assigned 
to him by Gautama has been explained by Mitakshara to be due to the 
fact that a daughter’s son belongs to a different family [Mitaksliara I, 
11, 35]. Vijnaneshwara quotes both Manu and Yajnavalkya, but follows 
the former as to the order of the sons (MU. I, 11, 30, 31). Jimutavahana 
follows Devala (Dayabhaga X, 7; Puddo Kumaree v. Juggut Kishoi e 
5 Cal. 630). 

The relative positions of these sons (1) as members of joint family 
and (2) as legards competency to offer oblations are given below. The 
ancient legislators divided the different classes of sons into two 
groups. The first were called “ heirs and kinsmen'' and the members 
of the second group were signified with the name of ‘ kinsmen' but 
were not heirs. Manu has given the relative order of sons thus : the 
first class who are heirs and kinsmen consists of Aurasa, Ksheliaja, 
Duttakd, Kiitrima, Gudhaja, Apaviddha and the second class of Kanina, 
Sahodha, Kritaka, Paunaibhava, Svayamdattaka, Saudra : 

^ i 

TO s[Fir^ II 

X sfro to i 

jjstwnit 5 ^iroraa ^ii 

^ ^IWraXMl [ManuIXi5*-60j 
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Yajnivvalkya (II. 128-132) while doscriliing Uvelve khuls of sons lias 
given their relative order thus (as is given above at p. 44) : 

ici.* i* 

#3r5i{ ^5(grT?reg srt ii 

sicv|^ s^icf! I 

aiat ffTSniT? RST: || 

9igaT*Tf gcn^n srr sriat ^ctj i 

?j«rn>jn?fT to ^ 5(i%?tii 

iRliaat ?rto to^cr: Sei: i 

^^nfRT g?5r«r ^ *rff to ^snttesrt ii 

^5qtot i 

«i^: 1^} II 

Both these jurists desciibe six classes of sons. The last six were 
considered inferior in social status to the first six. There was the lower 
class of sons who formed a part of joint family. Now let us examine 
the relative positions of these. 

It should be noticed that Gautama and Manu adopted a principle 
of classification different from that of Vashistha and Yajnavalkya. 
Gautama, Baudhayana and Manu placed the son given (Dattaka), the 
son made (Kritrima), the son of concealed birth 3]^ and the son 
cast off in the first group. The principle of legitimacy and 

the hoiy tie of marriage must have outweighed every other consideration 
witii them and tliougii a stigma of illegitimacy attaches to Gudhaja, yet lie 
is classed as a member of tho former gioup. The reason is quite clear 
fora son of concealed biith. When he is acknowledged as a son — 
as a son born of wedlock, tlie stigma of illegitimacy is removed and he 
takes his legitimate place as a kinsman and heir. 

While this was the reasoning of Manu and Gautama, their followers 
argued that Kshetiaja, Kanina, Paunarbliava and Gudhaja belong by the 
female side at least, to the family of the person in question, and are 
possibly the sons of some members of the family. Their affinity, 
therefore, was stronger than that of strangers, such as, Dattaka, Kritrima, 
Krita, Apavidha and Svayamdattaka. • 

It was only on failure of the sons of the body born in lawful 
wedlock that the other classes of sons inheiited paternal estate from 
time immemorial. The son born of lawful wedlock held the first rank 
Second to him was associated Putnka putra. Vedas also give to the 
Putrika putra a position second only to tliat of the son born in lawful 
wedlock. In ancient times also Putrika putra and Ksheiraja long 
contended vyith varying success for the second place in the first group. 
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and their position remained undecided till after the time of Apastamba. 
A dceiUi-blow was given by Baudbayana to the claims of the illegitimate 
sons of the wife ; and the appointed daughter and hersonand the adopted 
son triumphed Maim even assigned the second place to Putrika putra. 

?r«n gart wn i 

^r»3^ a5«r |5?r; ii 
^5ciT *?TT ^nfq ?r ^?r^Tc55i;ii 

*n?rTJT5^*r ’*^*’*1 W 


In the palmy days of India, the principal aim was to increase the 
strength of the family and to make it unassailable against foreign 
enemies Numerical strength was a necessary condition by which 
peace could be secured and all effoits weie directed towards making 
the family numeiically strong ; when natural ties were wanting, aitificial 
ties were created and strangers were freely adopted in the family 
group. In a joint family all the members formed inseparable parts of 
a compact body, and their separable existence was not recognised by 
the society. They were maintained by the family, and were all engaged 
in its service. In joint family the Aurasa putra had preferentially the 
right to perform annual and other Sradbs and also the funeral ceremonies. 
Thus, the competency to offer oblations in joint family belongs to the 
Aurasa putra and if there are several of them, to the eldest. On tlie 
failure of Aurasa putra, sons of other description were competent to 
perform Sradlis and offer oblations. The following text of Vrihat Parasar 
will make tlie point quite clear : 


wraist^T; tp:! 11 


The distinction between Kritrima and Svayamdattaka is clearly 
stated in the Mitakshara as follows ; — 

g^j g^rf^ 

5*1^ 5n cRTii gsit FPig^iprgg*ra: n 


Kamalakara, while enumerating the relations competent to 
perform the Sradha ceremony has observed that thougii the word ‘ son ' 
signifies any of the twelve sons, yet in tlie Kali age it is to be confined 
to the Aurasa and the Dattaka only in consequence of the other kinds 
being prohibited by the Aditya-Purana cited in Hemadri's work, But 
lie also maintains that the eleven kinds of subsidiary sons are competent 
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to perform the eitequial ceremonies only in default of a real 
legitimate sou, grandson and great-grandson, Referring to the Prithvi- 
Cbandrodaya he says that the unapproved sons, such as the unmarried 
daughter's son, the secretly-born son of the wife, and the son of the 
twice-married woman, are competent to perform the Sradha ceremony. 
As regards impurity caused on the occasions of death or birth, he lays 
down that in the case of the son given, the son purchased, the son made 
and other sons, the period of pollution extends only to three nights, 
not to ten days in Kali age, relying upon the authority of Vrihaspati 
in support of his view which condemns only the Kshetraja and other 
sons by operation of law. Therefore, accoiding to this author, six 
kinds of sons, , Aurasa, Putrika putia, Dattaka, the son bought, the 
self-given son and the son made are recognised in the present age. 
A later composition, i.e., Dattaka-Mimansa has laid down that eleven 
substitutes wet e ordained in the absence of Aurasa son, but this Kali 
age recognises only tlie Aurasa and the Dattaka sons ; and Dattaka 
includes Kritima as well. Its author, Nanda Pandit, did not refer to 
Aditya-Purana but to Saunaka, and would recognise three kinds of sons 
in the opening section, but later on, he deals with Kshetraja, It appears, 
that the author was unconsciously betrayed into the Inconsistency of 
dealing with an usage which existed in society, but was attempted 
to be ignored. The inconsistency of the author as mentioned In the 
Vivada-Tandava, viz , omission to take into account the distribution 
of property amongst sons belonging to different families on the ground of 
prohibition of marriage of a twice-born with a damsel of a different family, 
and his subsequent discussion of the rights of the son of a twice-born 
by a Sudra wife, prove that the matter was then in an unsettled state. 

As regards sonsliip the Mttakshara deals with Dvyamusliayayatia, 
Of son of two fathers (I. 10) and then explains the 
Yajnavalkya, describing the twelve kinds of 
sons, discussing their rank and relative rights, their 
status in the adoptive family and their rights of inheritance from their 
legal father and his relations (I. 11), The duty of appointment to raise 
an issue has been said to be obsolete, but nothing has been Said about 
the other kinds of sons. The Dayabhaga discusses the relative rights 
of a legitimate sonr and an appointed daughter's son and then deals 
with the rights of the other kinds of sons. The text of Devala has been 
cited to show that a subsidiary son gets a third sliare in the presence of a 
legitimate son ; two po;iflictLng passages from Manu are cited, one of 
which gives to the Kshetraja son a sixth or a fifth share, and the other 
declares the real legUinSatei son to be entitled' to the entire patrimony, 
to the exclusion of the sdoondaiy sons who are held entitled to 
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maintenance only. The Dayabbaga attempts to reconcile these rules 
by holding them to relate respectively to the superiority or inferiority 
of the caste of the subsidiary son, as compared to that of the father 
and the Aurasa son These details go to show that the twelve kinds 
of sons were recognized in the days of Jimutavahana. The Smrititattva 
of Raghunandana Bliattacharya who flourished in the middle of the 
sixteenth centuiy says that inter-marriages between four different castes 
should be avoided in this Kali age, and citing Vrihannaradiya Parana 
and Aditya-Purana, observes that the practice of having sons other than 
the Aurasa or real legitimate son and the Dattaka son must be shunned 
in Kali age. Viramitrodaya, who flourished at the close of the 
sixteenth or the beginning of the seventeenth century, supports the 
same view as advanced by the Mitakshara. On the authority of 
Aditya-Purana, he holds that this practice must be shunned in the Kali 
age, but it is very surprising to note that he describes the twelve varieties 
of sons without saying a word that any of them has become obsolete, 
Kamalakara Bhatta in his Vivada-Tandava and Nirnaya-Sindhu, which 
were composed in the beginning of the seventeenth century on the 
authority of Aditya-Purana cited by Hemadri, declared that the Aurasa 
or real legitimate son and the Dattaka should alone be recogflised in 
the Kali age. He also holds that as the appointed daughter’s son is 
said to be equal to the Aurasa son, and as the purchased son, the self- 
given son and the son-made are similar to the Dattaka son, these are 
also recognised in the institutes of Parasara who is considered to be the 
highest authority in the Kali age. His incidental references to some 
kinds of sons in these texts show that he recognised them ; " If seeds 

be carried either by a stream or by wind unto the soil of a person’s 
field, and a crop is yielded by the field so sown, the crop will belong 
to the owner of the soil, not to the person who owned the seeds .... 
The son is either an Aurasa or son of the body, or a Kshetraja or the 
appointed wife’s son, or a Dattaka or one obtained by gift, or a Kritrima 
or son-made If either the father or the mother gives, the same is 
called a given son ” Paunarbhava seems to have been recognised by 
this text — "When her husband is missing, or is dead, or has renounced 
the world, or is impotent or has been degraded by sin,— or any of the 
said five calamities befall a woman, law has ordained another husband 
for her." Thus Parasara recognised five kinds of sons. Dattaka, 
Chandrilca and Mayukha recognised only Aurasa and Dattaka sons. 

The result of this limitation as to the recognition of Aurasa and 

^ Dattaka sons alone is, that the original conception 

Ultimate con- , ■ . , , j 

ceptlonof aon- of sonsiiip has undergone a very gieat change, and 

a son now means either a truly legitimate son or 


7 
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an adopted son who is assimilated to the adopter by a legal fiction, 
and by leason of the mysteiious foice of ceremonies is treated to liave 
been re-born in the family of the adopter. Thi.s has given rise to a 
number of rules limiting the choice of an adopted son so as to prevent 
that fiction from appearing unnatural. This altered conception ol sonship 
would not allow the recognition of the doctrine of Roman Law — 
Ugitimatto per subsequeas inatriinonium. 

In the Pnranic age this list was further curtailed, and it was 
declared that the wise men had, in the beginning of the Kali Yuga, 
solemnly prohibited certain ptactices including the recognition of 
various classes of sons besides KnA Dattaka for the protection 

of the people, and that such a resolution arrived at by the virtuous 
carried as much authority as a text of the Veda itself (x). 

II 

Aurasa and Dattaka sons alone are, therefore, recognised these 
Auras a and days, except in Mithila where Kritrima form of 
Dattaka alone adoption is also prevalent as it was held by 

T C C* O ff U i tl 9 da 

Kritrima In Dattaka Mimansa that Daltaka included Kfiirima : 

MitUla only< 

Manu and Yajnavalkya do not include Pntrika pntra in their 
enumeration of secondary sons, but recognise liim as an Aurasa. 
Their Lordships of the Privy Council also recognised the validity of 
an appointed daughter's son, if proved to be “Regularly made (a). 
But the Madras Higli Court has held against the validity pf the 
affiliation of a Putrika-putra upon a different ground, namely that 
the usage has become obsolete {b), Sahodhaja or the son of a 
pregnant bride, has been recognised by the Privy Council (c). A 
Paunarbhava son has been raised to the status of an Aurasa by the 
Hindu Widow Remairinge Act XV of 1856 and Kritaka as invalid (rf). 
It was held in NUmadhiib Boss v. Bishumber Dass (13 M. 1. A. 85) 
by their Lordships of the Privy Council, that Palakputra received 
with the consent of the real father, retained his natural relationship 
and could not be debarred from the right of inheritance in his natural 
family. It was doubtful whether the son was Palakputra or Dattaka. 


{i) Sstu» Kiskort AoJuryea Chmdtrf v HunsH S'* Siirmetu Vaniala Pumholliamii Jagamika 
Chandra Chrmihry ti W. R 381. Gopala Row Bahadur 31 Mad. 310. 

(a) Thahoor JoOitlaih Stnghv.Tht Couit oj Wards * W Psdda Amanf v. Ztmtndar of Marungopvrr 1 1 . 

I. A. 163. *• 0^7 

(h) Sn Raja Venhafa Nafai^tha Appa Sow Bahadur v. W Ur. Stn'i Hindu Jurisprudeoae, p. 136. 
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Illegilimacy under Hindu Law is no absolute disqualification for 
marn'ape, and when one or both contracting parties 
chlVdrenV ”* * * * to a marriage are illegitimate, tlie marriage must 
be regarded as valid provided they are recognised 
by their caste people as belonging to the same caste («), even wliere 
one of them is a Hindu and the other a non-Hindu, provided they are 
brought up and received as Hindus (3). The same principle applies 
to children of mixed parentage (<:). They possess the right of 
maintenance against their fathei except that in the Bengal school it 
ceases upon their attaining majority. Amongst the twice-born they 
have no right of inheritance, but amongst the Sudras they have rights 
equal to those of a legitimate son provided they were boin of a 
permanent concubine. It follows, therefore, tliat Hindu Law does not, 
like the English Law, consider an illegitimate person y/mj/ nullins 
or as if he was son of no body. 

“The Autasa, (2) Putnka putra, (3) Kshetraja, (4) Gudhaja, 
Yajnavalkya’fl Kanina, ^6) Paunarbhava, (7) Datlaka, (8) Kritaka, 
rule of anccea- (9) Kritrima, (10) Svayamdatta, (11) Saliodhaja and 

(12) Apaviddha, (succeed in order) In default 

of the first among these the next in order is the giver of the pinda and 
the taker of the share.” (Yaj. II, 128—32) The Hindu Widow Re-marriage 
Act XV of 1856 implies the recognition of Pmmrbhava son. The 


Effect of Acta 
XV of 1856. XXI 
of 1850 and Inter- 
marrlagea on the 
poaltion of theae 
twelve aona« 


inter-marriages between different castes of the 
Hindus are valid. This fact as well as the Caste 
Disabilities Removal Act, XXI of 1850, has given 
safer status and position specially to the eleven 
kinds of sons. 


SECTION 3. PARENTAL AND QUASI- 
PARENTAL RELATIONSHIP 


The recognition of sonsliip in all these cases did not Imply 
absolute equality of status. Mauu (IX, 161) has said, " A person who 
wishes to cross the daikness of the futuie world tlirough sons of an 
inferior class obtains the same sort of result as a person who wishes to 
cross a stream by an ill constructed vessel." 


It cannot be denied that in the absence of a son of the primary 
kind, these inferior sons stood as a substitute for him. The recognition of 


(a) Km ICumari, In le. iS Cat, 264. | Abraham v. Abrabam 9 K, I. A. 195, 939, 340, 941 

(N Kytm Boyte v. Qvtatam S t{. 1 . A. 400, 490, I (c) 8 M, I. A 40a ; JUngiffa v. Etudasaa V} Mad. 13, 
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Ditttaka, Kfitrvna or Kriiaka or ihe case of appoinl- 
a reSttgattion***** menl lo raise an isHixo upon anotlicr man’s wife may 
be said lo be due to the intense desire of an ancient 
house-holder to have a son, Iml it cannot be so said with regard to other 
kinds of sons, 

Mayne's view (at p, 83, 8th Ed.) is tliat tlje true solution of 
the problem as to how they came to be regarded 
crUliSsedi '^**'*'^ sons, is to be found in tlie indispensableness of 
a son to an ancient Aryan house-holder wliich led to 
every contrivance being used to procure one, and tlie relations between 
the sexes in early times were such that neither delicacy nor sentiment 
stood in the way of begetting a son. The customs of adoption and 
appointment may be said to have their origin in the desire to have a 
male child to perpetuate the lineage and to offer funeral oblations, but 
in spite of tliat the practice of appointment was condemned in very 
strong terms, as Is evident from the text of Manu, “ No widow should 
be authorised by regenerate men to beget children by other pera®n9, 
for those that authorise her to concleve by other men Violate the 
eternal law. Such appointment is nowhere mentioned in the Vedic 
texts on marriage, nor is the re-marriage of widows mentioned in the 
law relating to marriage ; this practice, fit only for brutes, and condemned 
by learned' regenerate men, was Introduced among men while Vena 
held the sovereign sway ; he, ruling the whole world and eminent 
among the royal saints, produced confusion of tribes while his intellect 
was perverted by passion ; since then, the virtuous censure him, who, 
through clouded Intellect, authorises a widow lo have intercourse witli 
a man for tlie sake of progeny." In other texts (V. 158-60) Manu says, 
" Longing for tlie unparalleled virtue of lliose who are constant to one 
husband, she should continue till death, forgiving all injuries, observing 
strictly rules of continence, and foregoing all sexual pleasure ; many 
thousand Brahmins have ascended the celestial regions without leaving 
any issue; hke those lifelong students, a chaste woman leading a life of 
austerities after the death of her husband, goes to heaven though 
destitute of sons; a woman wiio being covetous for offspring proves 
faithless to her husband, brings disgrace on lierself in this world, and 
becomes excluded from the regions of her lord in tlie next." In sucli 
circumstances, when fidelity to, the husband is so seriously enjoined 
and its violation so very severely condemned, the recognition of otlier 
sorts of sons cannot be ascribed to any base motives. Mayne’s 
problem is susceptible of another explanation which is clear front the 
next para (in hlS book) which deals with the theory of paternity among 
the Jlindus. The ancient conception of family relationship among 
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tlie Aryans was that a cliild must be under llie patria 
pater nTt^y ?n poiestas oi some individual, whetlier the child be 
Law**** Hindu legitimate or otherwise, Tlie question, therefore, 
arose as to who could be the father of a child in 
other cases, and the answer was the enumeration of subsidiary sons as 
mentioned above, The different varieties of sons as given above show 
that the practice developed in two ways : 

(1) through dominion over the mother of the child; and, 

(2) through transfer of patria poustas from the natural parents 
either by gift or sale, or by the consent of the child when freed from 
the patria potestas of the parents either by reason of their being dead, 
or by reason of their having cast him off (x). 

According to the old conception of paternity the husband of a 
Paternity woman becomes vested with patria potestas over 
through domf- the son of that woman although he may not be 
mother of the his real procreator, as Manu says on the analogy 
®****^‘ of ownership over the produce of a field, when the 

field belonged to one and the seed was sown by another, "unless there 
is a special agreement, between the owners of the land and of the seed, 
the crop belongs clearly to the land-owner, for the receptacle is more 
important than the seed,” and he concludes by saying that a similar rule 
applies in the case of a child (y). This is in conformity with the general 
conception of law that what is planted in the soil goes with the soil. 

Tlie various forms of adoption show that it was essential that iu 
such cases the patria potestas of the natural father 
tlirou]A*trMafer should somehow or other cease. This condition 
of pacrla potoa* gf transfer of patria potestas had to be fulfilled 
whether the adoption was due to a desire on the 
part of the adopter, — as in Dattaka, Kritima or Kritaka forms of 
adoption, — or on the part of the child to obtain protection from danger 
or destitution due to the death or abandonment by tlie natural father,— 
as in Swayamdatta and Apaviddha forms of adoption, — or in the case 
of a son born of an unmarried woman. It is quite evident that this 
recognition of several kinds of sons meant no more than that sonsliip 
implied subjection to the paitia potestas of an individual although 
paternity, in true sense, could not be ascribed to him. 

There was a gradual curtailment of this wider conception of 
Gradual cur- paternity till Parasara, who is supposed to lay 

down the law for the Kali Yttga, recognised only 

wider coneep* , 

tlou of paternity* four kinds of sons, wis., Aurasa, the tiue legitimate 


(«) Dr. San^s Hindu Jurisprudence, p. S34, 


(ji) MaUu IX-^e, 48-53, 167 , 
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son, KsJietraja, the son of a wife by appoiiUmoiit, Dottakn, the son pfivon 
and Kritrnna, the son anule 

The despotic and absolute power which the head of the house-hold 

^ ^ ^ f ancient times had not only over his slave hut 

patrla notestaa wife, children, and grand-children, 

wder tne Hindu jf [jm-u daviiig his life-time came, according to 
Law aa compared ° 'a 

with otlier Sir H Maine, to crystalise itself under the name 

ayatema. 

potestas. 

Among the Hindus, the germ of a ludimentary form of patria 
potfstas is not indiscernible. For it is nothing but the manifestation 
oi patria poUstas when it is said that neither the wife nor the son nor 
the slave can acquire wealth, and that all their eainings belong to him 
to whom they themselves belong (Manu, VIII, 416) : 

5m! 59isr ^roaa m \ 

By this rule the sage emphatically declared that all earnings 
belonged to him to whom the wife, the son and the slave belonged, that 
is to say, the husband, the father, tlie master of the house-hold, was the 
sole chief invested with despotic power over every thing, animate or 
inanimate, human or otherwise that comprised within the area of that 
house-hold. 

Again the fact that a son and a wife were classed together with 
slaves and that the mode of administering chastisement upon each 
was identical, was but an indication of patria potestas It proved 
the existence of a general feeling that the position of only one 
individual in tlie family was marked out as superior, namely that of 
its head, the rest being all on an equal fooling and inferior to him 
in status 

Again by re fei ring to Maine’s account of the liabilities and rights 
falling under the institution of the patria potestas among the Romans, 
we find (1) ths-t the pater fiimilias was accountable for the torts of his 
sons under his control, [2) that the parent and child could not free each 
other, and (3) that the persons of the sons were at the absolute 
disposal of their father. 

The last two elemeuts are directly analogous to the doctrine of 
Hindu law. Thus the Mitakshara in its comments (Shloke 32 of Ch. 2) 
cites a text without naming the author, and it luns as follows : " There 

can be no law sqit between a father and a son, between a pi eceptor and 
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his pupil, between a husband and his wife, and between a master and 
his servant, although they may have mutually fallen out. 

f^rgt 5^ I 

sr ftnarf^ii 

Whatever justification Vijnaueshwar may have had, it seems we 
would not be guilty of drawing a far-fetched inference were we to 
suppose that tlie text presents unmisUkeable maik of the byegone 
state of society under which a litigation between a father and his son 
or a husband and his wife was out of question. 

The element in tlie aggregate powers being vested in the ancient 
chief of the household whicli relates to the absolute control over the 
persons of the sons, is equally well evidenced by the indubitable primitive 
law laid down by courts promulgated by sages Thus, Vijnaneshvvar 
says, “ as the son owes liis origin to the seed and blood, his father and 
his mother constitute the cause of his existence, the father and the 
mother are free to sell him, or forsake him or give him away. But one 
should not give away the only sou, for he is to continue the lineage of 
his forefathers; nor a woman give or accept the son except with the 
assent of her lord.” 

One would not but be disposed to see in the text of Vashistha, a 
maik not only of patriarchal stage but of a state of society, yet earlier 
and still more uncivilised. That the custom of giving away a son is 
pait of very primitive and rude customs of uncivilised nations, is 
further confirmed by another indication, faint thougii it be, yet not 
to be ignored, which can be seen in the text of Mann which runs 
thus : 

mat fq?it ?rT ^wwf^i 

^ II 

However much the commentators may betake themselves to 

strange shifts to give an account of the word 'Apadi' we cannot but 

admit that along with other facts in the history of Hindu Law, 
it testifies to the prevalence in early Hindu society, of the 
structure of a special organisation which is characterised by extensive 
powers vested in the fatlier as the chief of the house-hold, powers which 
extended to the gift or sale or even abandonment of a son. 

The other featui e of the Uoman patria potestas, mentioned above, 
vis., the responsibility of the pater pami/ias (father) for the wrongful 
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acts of the son, cannot be so directly recognised in the remnants of 
our ancient iaw. It cannot be found to have been present in any 
other sense Ilian that of joint responsibility attaching to the members 
of a house-hold. Thus, Manu says (Ch. VIII, 169) : 

The text has left in obscuiity the question, as to how the family 
would suffer on account of others. Manu when declaring that families 
(Kula) suffer on account of others, likens the liability of family with 
that of the sureties. Manu says that as surety suffers for another, so 
family suffers for the conduct of its members. We find that even a 
son of a surety suffers loss of money on account of the wrongful 
conduct of his father's principal We may fairly conclude from the 
analogy between a surety and a family that in ancient times a family 
suffered for the wrongful conduct of one of its members, and had to 
compensate the injured party. This vicarious liability of a surety would 
perfectly lesemble the liability of the family if we take its meaning to 
be in accordance with the above named custom of other societies of the 
patriarchal type (nr). Dr. Sen, however, thinlcs that no trace of this 
primitive conception of delinquency and its retribution is to be found 
in Hindu Law. The only additional point which is mentioned by him, is 
the extent of patHa potestas in respect of a son’s marriage. 

We find that under Roman Law the marriage of a son under liis 
power was completely under the control of the father. Thus, the consent 
o\ pater familias was a condition precedent to tlie validity of such a 
marriage, and the absence of consent rendered the marriage absolutely 
void so that not even subsequent consent would ratify it. "Under 
Hindu Law, there is no text requiring the consent of the father for the 
validity of the marriage of the son. On the other hand, in asmuchas 
it is the bi ide-groom who accepts the gift of the bride, it is his consent 
that is essential for the completion of thg gift and the creation of 
maiital relationship. Apastamba says that bridegroom's consent is not 
a negligible factor." 

As regards the Roman Law on the subject, Mr. Satidai^ fays^ 

Extant of patria “The differed originally lUtfe, if Si 
p o t e > t a ■ t all, from the dominiea potestas. If the sense bf 
I. In Roman L^w, ownership was nOt so complete in the former, 
it was probtibiy limited more by natural feeling than by law. The 
fathei could sell, expose, or put to death his children. Time, however, 


Oi) BhattaohaiVa. Jomt njlqdU Fabuly, 
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ameliorated the position of the child, and all that was left was a power 
to inflict moderate chastisement, and to sell at the time of birth in cases 
of extieme necessity. ConsUntine condemned the father who killed 
his child to the punishment of a parricide. The sale of a child 
was in general fictions the mode by which the child was released 
from the father’s power.” hi). According to Manu (VIII, 299, 300) a 
fathet had no light to do anything more than inflict 
Lawt (1) Mode- moderaU chastisemtnt upon his son only as a 
ment punishment for an offence, using a string oi a light 

rattan, and taking care to strike on the back and 
never on the head. If tlie father beat in contravention of these 
provisions he was to be punished like a thief, 

5iTnrf55»a ^ arm a i 

?s<i^ i 


Gautama has also declared that the chastisement should only be 
corporal in the manner as mentioned above and it should be taken 
recourse to in extreme cases, and even then light string should be used, 
any violation whereof is punishable by the king. 





The father, therefore, did not ever possess anything like the 
power of life and death in Hindu Law, but simply the power to 
exercise moderate chastisement in extreme cases, and that also with 
certain restrictions. So the conception of patria potestas in Hindu 
Law differed materially from that of Roman Law where Justinian says, 
‘‘The power which we have over our children is peculiar to the citizens 
of Rome ; for no other people have a power over their children such as 
we have over ours.” [b) 

As regards the father's power of gift and sale there is a great 
conflict amongst the authorities. Vashistha (Ch. XV) 
says that in as much as the son springs from the 
corporeal particles of the parents, they are the cause 
of his being, and so they have the power to give, sell, or cast him 
away. 


(2) Power 
gift and sale; 


of 


^ ^ swmit II 


(a) Institutes, Lib. I. Tit IK. 

8 


(i) Institute Lib I, Tit IX e. 



58 


LMV OK 1‘ERSUNS 


Yajiiavalkya (11. 175) includes a son among objects unfit to be 
given. 





Narada (IV. 4, 5) adds that the son should not he given even in 
extreme distress or similar circumstances : 

3l^*nP*ITf ?:raTWTf q’S^TPiT?! II 

Katyayana (cited in Smtiti Chandiika) takes an intermediate 
position and says that no gift or sale sliould be made of sons against 
their wishes, but at a time of distress this may be done. 

«iwi«iT *» siTO OTws srmni 


Commenting on the text of Yajnavalkya, as mentioned above, 
Vijnaneshwara remarks that this does not indicate absence of ownership, 
since ownership does exist over a son, a wife, the entire property, or 
what has been promised to another, although tliese have been declared 
as unfit to be given. 


Nilkantha says that the father cannot claim ownership over the 
son in the same way as he claims ownership over the offspring of his 
cattle, since his wife is not his property in the same way as the cattle 
is. From the sixth chapter of the Purva Mimansa it appears that 
although in a Viswajit sacrifice, the sacrificer should give away his 
whole property, yet the daughter, the son and the like should not be 
given. This indicates that the father does not have the same ownership 
over his son, as he has over chattels and, therefore, it has been 
concluded by Misra in Tanttavarttaka that the gift of a son in adoption 
is a gift only in a secondary sense, (a) Jimutavahana also seems to hold 
this opinion, as he says, " Neither is it true that the son is the property 
of his father, for the contrary has been shown under the head of gift 
of a whole estate.!’ The terra ‘ acquisition ' would, tlierefore, be 
metaphorical regard to son (Dayabhaga II, 67) Commenting on 


(B )V7avaliaiaii)ayukbB Ch. P. Sac 1 1 Dr. Sen's Hindu Junspradence, p 353-34. (afnayabliaga Cb. II. See. 67 
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this text, Raghunandana says, that the lather has no properly in the son, 
and the gift in atioption is permissible which is the mere semblance 
of it and shows tliat gift in no other form could be made, wliile Sri 
Krishna Tarkalankara holds contraiy opinion and says that the father 
has property in the son, but his power of making a gift or a sale is 
limited, as laid down by Katyayana. The Viraraitrodaya takes quite 
a different view and says tiiat the texts prohibiting the gift of a son 
refer to the gift of an only son, but when there are more sons tlian one 
the matter would be governed by the text of Katyayana. 


Hence the conflict amongst the text-wi iters and the commentators 

Couclnalon summaiised thus : otiginally the gift 

or the sale of a son had, in all probability been 
allowed as an exercise of paternal authoiity, but gradually it fell into 
disuse, and all that now remains of it, is the right to give a sop in 
adoption. 

Under the Roman Law, the consent of paUr familias was a 
condition precedent to the validity of a marriage, 
marrlasM! *** absence rendered the marriage void ; 

even subsequent consent could not validate it 
(Institutes, Lib. V, Tit, X). No such condition, seems to have existed 
in Hindu Law. Apastamba expressed that the fiee consent of the 
bridegroom was not a negligible factor and that marriage became 
propitious when both the mind and the eyes of the bridegioom became 
attached to the bride. 




There are also other considerations in the selection of a bride 
which cannot be properly weighed by a youngman ; hence the father 
genetally selects a bride. It is a matter of regret that Shastric injunctions 
regarding the selection of a bride are often transgressed and even 
ignoied Whatevei the moral considerations fot the regulation of 
such selections by the father might have been, the power under the 
Roman Law w.is moie extensive in this lespect than under the Hindu 
Law. 

Under the Roman Law, the fiUm ftmiiias could not hold any 
(4) Right of hithei was entitled 

ho Id in g sepa- to the whole of the son's acquisition. Some 
rate property. exceptions were, however, gradually introduced 
later : the first was castrense peculinm, i.e,, property as a reward for 
military service and an incentive for martial enterprise ) the 
second, was quati-castreiise pecuhum, i. e,, acquisitions made by 
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certain civil functionaries by virtue of their office, and lastly, pecitlimi 
aiiveHitinm, i. property acquired by inheritance frona mother. 
Justinian included all acquisitions from other sources under this term, 
and declared that unless the acquisitions of the son were derived from 
the father's own property, ‘the father shall have the usufruct but 
the son shall retain the ownership, so that a third person may not reap 
the profit of that which the son has gained by his labour or good 
fortune ' (<?) Even at this later stage, the property acquired with tlie 
help of the father's fortune belonged absolutely to the father, and with 
the exception of castreuse pecuimm and qnasi castreuse peculinm, the 
usufruct of other properties belonged to the father though the 
ownership remained vested in the son. In this respect, Hindu Law is 
much more favourable as regards the riglits and piivileges of the son, 
than the ancient Roman Law. 

The only text which appears to deny to a son the riglit to hold 
any 'property during the lifetime of 1>U father is the text of Matsu 
(cited by Jimutavahana) : “Three persons, vie., a wife, a son, and a 
slave are declared to have no wealth of their own ; the wealth which 
they earn is of the man to whom they belong.’’ 

5flnTOf i 

Commentators have unanimously explained this text as implying 
not want of ownership with respect to the property acquired, but 
merely want of free control over it by reason of the dependent position 
of the acquirer, in order to bring it in consonance with other texts 
recognising their separate ownership [o). Tims, the power of a sou to 
acquire property for Isimself was very early recognised, although the 
father under certain circumstances could claim a share in the property 
so acquired. Jimutavahana was of opinion tliat the father was entitled 
to a share in every case in whatsoever manner the property might 
have been acquired. He added, “The father lias a moiety of the goods 
acquired by the son at the cliarge of his estate ; tlie son wlio made the 
acquisition has two sliaigs ; and the rest take a piece. But, If the 
ffithei’s estate has not been used, he has two shares ; the acquirer as 
many; and the rest are excluded from participation." {p) Viramitrodaya 
explains the above view of Jimutavahana, vie., that of father's taking a 
share in property acquired by his son without the aid of paternal wealtli 
or estate, in a different way so as to make it applicable only to cases 
where the paternal estate is used in the acquisition of the properly 
by thd son (q), so that in this respect the Dayabhaga seems to extend 

IntUtntssUb. U.Ttt.IX. . <« I)?yabha(a II, it. r 

^ ^ 1 , i6 {‘^vaftar^ Hayokha Ul, 49, | (4) VIramItiodaya Cb. II, Fait I, Seo. la. 



PARENTAL AND QUA.SI-PA RENTAL REIATIONSIIIP 


61 


between 
and eon. 


the father’s right even further than llie Mitakshara. In the Mitakshara 
school the son acquires an interest in his ancestral estate from the 
very moment of Iiia birth by reason of which he can demand a partition 
and get a separate allotment fiee from any control which the father 
might otlierwise have (f). It is, therefore, evident that the position 
of a son as to proprietary interest under tlie Hindu Law was much 
more advantageous than under the Roman Law, even in its most 
advanced form (r). 

Besides the mutual rights as discussed above, there are reciprocal 
duties of the father and the son as legards maintenance and payment 
of debts which will be dealt with in Book II of this treatise 

The text which appears to prohibit litigation between a father 
Litigation been explained by Mitakshara to 

father mean that such a litigation should be discouraged, 
except in cases when it has to be undertaken in 
order to secure to them the proper enjoyment of their mutual rights and 
obligations. 

I 

«T I 

Hindu Law does not seem to prescribe any limitation to such 
litigation, but it was discouraged between close relations, such as, father 
and son, preceptor and pupil, master and slave, and Iiusband and wife. 
Under the Roman Law, a father and a son under his control laboured 
under a mutual incapacity to sue each other. 

In ancient days the relationship between the Vedic preceptor and 
his pupil was so close that in default of kinsmen 
could inherit tlie properly of the other. The 
power of chastisement was limited in the same 
way as of the father. The pupil had to render implicit obedience to 
his Guru and whatever he acquired by his own efforts he had to offer 
to his preceptor who, in turn, imparted instruction without any 
remuneration and also maintained him at his own cost and in his own 
residence 

It is the duty of the father to maintain and educate his daughters 
Duty towards suitable bridegrooms 

daughters. before they attain puberty. 

sisTOirerii^^T ii 

Wlien the father is not alive or other guardians neglect to do so. 


(r) Dr. Sen’s Hindu Jnnspt«dence, p. s6o. 
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tlie girl is to wait for lliree years after pul)erly ami choose a luisbaiid 
for herself; hut in such a case she must not take away with her ornaments 
which she had received from her parents or brother. The rule of 
giving the girl in marriage before she attains puberty does not mean 
that the girl may be given to any person without proper regard as to 
his qualifications as a suitable bridegroom. Manu (IX, 89) has declared, 
“It is far better that the girl should remain unmarried in her father’s 
house until she dies, than that she should anywise be given in marriage 
to a worthless man." 

SECTION 4 DOMINICAL RELATIONS 

In ancient days slavery was very common amongst the Romans, 
the Hindus and other nations. Justinian defined slavery as an institution 
of the law of nations, by which one man is made the property of another, 
contrary to natural right («). Katyayana (cited in Mayuklia) explained the 
term Dasa to be a person who being free, voluntarily gives himself 
away to another. 

Slav'ery appears to have originated in Hindu Law by a voluntary 
surrender of a person to another to gel subsistence and protection in 
lieu of services to be rendered. If he offered himself as a son he was 
a son self-given and attained a higlier position ; but in case of necessity 
for maintenance and protection he became a slave if lie offered himself 
unconditionally. Smriti Chaiidrika has explained the difference between 
a slave and an ordinary servant to moan that the dependence of the 
former is absolute, he liaving abandoned all sources of separate and 
independent earning ; wliile the latter may earn an independent 
livelihood and liis dependence is, therefore, partial, though botli work for 
their master. 

According to Manu (VIII, 415) there were seven kinds of slaves or 
Enumeration seven distinct modes in wliich slavery could arise ; 

of slaves by a man could become a slave — when he (1) was made 

(1) Manu. a captive in war, or (2) offered himself in slavery 

for subsistence, or (3) was born of a slave woman, or (4) was transferred 
by a former master by sale or (5) gift, or (6) received by inheritance 
from the -former master, or (7) was made a slave as a punishment by an 
act of law. 


(O) Institutes Lib. J. Tit. Ill, 
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Narada gives a longer list containing fifteen kinds of slaves : (1) 

(2) Narada house (of a slave woman), (2) one 

purchased, (3) one received in donation, (4) one 
received by inheritance, (5) one maintained in a season of dearth, (6) 
one pledged by the master, (7j one released from some heavy liability, 
(8) one captured in war, (9) one won at a wager, (10) one who having 
become an ascetic breaks the rules of the order, (11) one wlio surrenders 
himself in slavery for a fixed term, (12) one who surrenders himself, 

(13) one who does so in consideration of receiving food and raiment, 

(14) one who is rendereil a slave by attachment to a slave girl, (15) and, 
lastly, one who sells himself (d). 

These different modes show that slaveiy arose out of the following 
causes ; 

(1) by capture in war ; 

(2) by birth from a slave woman ; 

(3) from attachment to a slave woman ; 

(4) from infraction of tl>e rules of the ascetic order ; 

(5) from self-surrender to slavery for some consideration ; 

(6) by way of penalty through an order of court. 

The Shastras have clearly laid down that a Brahmin could never 
Special rales ® slave to any one, and that a person belonging 
and resfulatlons to a higher caste could not he a slave of another 


of slavery! 


belonging to a lower caste The ascetic who 


becomes a slave owing to the hifringement of the rules of the order 
becomes a slave to the king only, A person forcibly made a slave or 
purchased from a thief did not really become a slave, So Hindu Law 
did not tolerate slavery when it had its origin in force or fraud. In 
such cases the king was enjoined to order his release at once. 

[NmdaIV. 38 ] 

On tlie fulfilment of certain conditions a slave could be 
emancipated, except when the slavery arose from 
eiiMncfpation< birth, or from purchase, gift or succession from the 
previous master, or by purchase for a price. On 
payment of ransom for his release by a captive of war, or of the 
expenses incurred for a slave for his subsistence, by giving up connection 
with a slave girl by a slave who became so on that account, on the 
expiry of a fixed peiiod, if it was so stipulated, slavery could be 
terminated. It was not so tei miuable, except with the consent of the 


(6) Dr. Sen's Hindu Jurisprudence, p 294, 
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master, when it was due to birth from a slave-girl or contracted 
voluntarily on payment of a price by the master. Irrespective of the 
kind of slavery, it was terminable at the option of the master, and there 
was no restriction imposed upon his right to emancipate, as in Roman 
Law. The reward of a slave who saved the life of his master from 
some impending danger was his emancipation, and he was also given 
a share in the property, as if he were his son (Narada V. 30) : 


This provision shows the broadmindedness of the Hindu jurists by 
substantial recognition of legal rights. 

Some peculiar formalities were prescribed for manumission, such 
as, taking fiom the shoulder of the slave a pitcher 
murai^Mlo^ water and breaking it down, and sprinkling water 

on his head together witli flower and rice, saying 
' thou art no longer a slave ’, and ‘ let hivi proceed towards the east.’ 
The exact meaning and sense of this practice is not quite clear, but 
it may have been meant to give publicity and add impressiveness to 
the ceremony and invest it with a solemnity preventing future 
repudiation (.*■). It was essential to emancipate a female slave with the 
' child begotten by her master. 

Justinian says, "Slaves are in the power of masters, a power 
derived from the law of nations: for among all 
nations it may be remaiked that masters have tlie 
power of life and death over their slaves, and that 
everything acquired by the slaves is acquired for 
the master.” (y) Such unrestricted power over the 
slaves was subsequently curtailed, and Constantine only allowed moderate 
chastisement to be Inflicted upon the slave. But, under Hindu Law, 
there is no trace of the master having had the power of life and deatli 
over his slave, and Manu has distinctly laid down that the master's power 
for moderate chastisement was hedged in by limitations, vig., tliat it 
was to be inflicted in the same way as on the son ; and any violation of 
the rule was punishable by the king. As regards rights to property, it 
was true that during subjugation a slave could not acquire any property, 
but his former property did not pass on to his master ; thus it could 
help him in purcliasing his liberty. There was also a restriction to the 
sale of a female slave ; the master could not sell her without any fault 
on her part against her wishes and he was to be punished in case of 


Povltlon of a 
■lave under 
Hindu Law com- 
pared with that 
of Roman Law- 


(«) Dr. Sen's Hindu Junepcudence, p. 296 


(y) InsiStates Lib, I, Tit. VIU. 
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transgression of lliis rule, unless he acted under some extreme distress 
(Katyayana cited in Viramitrodaya on Slavery) : 

«T«5f I 

Jn^: fa*arr ii 

“ The wife, the son, and the slave — all these three are Imown as 
incapable of owning property or wealth. Whatever they earn belongs 
to him, to whom they themselves belong.” 

5jtr i 

^ iManuvm.+ie] 

“The wife, the son, tlie slave and the uterine brother if found to 
be guilty of an offence should be struck with a rope or by means of 
a bamboo split." 

KTwf Rsjft ijrsrr g- i 

HTHWTvrTs ii [Manuvin,,.,*] 

“ Even a transaction entered into by a slave, with a view to the 
maintenance of tlie family, whether in a native land or a foreign land, 
should not be repudiated by the master." 

555Pf i 
«r «7T»TI?r II 

It follows almost as a corollaiy from Uie dependent position of a 
slave that any transaction entered into by him, except when he acted 
under the direction of his ma.ster, was to be treated as void. It was, 
however, directed that if he did anything for the family of his master 
at a time of distress, the master was to ratify tire same and was to be 
bound by the obligation created in tliat matter. 

wwrf jsiar i 

[Manu cited in Day.] 

It thus appears that, after all, Hindu Law did not regard a slave 
as a mere chattel, but as a human being possessing feelings and 
sentiments which could not be needlessly outraged or deliberately 
trampled upon. 

The text of Manu will remind u.s of Sir Henry Maine’s passage from 
“ Ancient Law " where he says that the governance and representation 
of the family might under a particular state of circumstances devolve on 
a bondsman." It also seems that the question raised by Sir Henry Maine 
as to whether slaves were members of the family or not may be 
answered in the affifmative, if Ave were to suppose that ip the days of 
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Manu a slave was on ocrlain occasions cnlrnsloil with managing U 
affairs of the family. 

Tlie extracts quoted above arc sufficient to show that slaves we 
regarded in several respects in the same light as a wife or a son. Evf 
as regards the mode of domestic chastisement for offences, the treatmei 
that slaves received can scarcely be said to be hard or inhuman, sine 
that chastisement did not involve any greater severity than that whic 
is usually practised by way of school discipline in the most civilise 
parts of the world. It is certainly a redeeming feature of slavery as 
existed in India, when we remember what Mayne says in connectio 
with the lot of slaves in the ancient European world. According t 
his opinion, " It is more probable tliat the son was practically assimilate 
to the slave than that the slave shared any of the tenderness which i 
later times was shown to the son. On. the other Imiid, the slate of thing 
in the early Hindu society seems to have been that the slave was rcgardci 
a.s a member of the family, that he was occasionally employed fa 
conduct important concerns in which the whole house-hold was 
interested and that there was a public sentiment prevalent in socielj 
which prevented cruelty even when it was thought necessary fa 
administer some punishment to Ifim by way of correction." 

As an article of propcity, the slave was viewed as a biped U 
Slave as an •Jic domesticated quadrupeds 

article of pro- Vyas, quoted in Milalcshara, says, “thougl 
**®’'*^' immovable property and properly consisting ii 

bipods be acquired by man liimself, there can neither be a gram 
nor sale witliout convening all the sons." From this passage il 
will be clear that the early Hindu Larv classed slaves with importani 
kinds of property. 

This loads us to an iiTesisUblo conclusion that thougiT^^h^^rf 
rights of a slave were neither large nor varied, yet he enjojyed^idlmm 
consideration and a lot which in some respects at least ha iiad hardly 
reason to deem as more unbearable than tliat of a son and, therefore, 
his condition was much better tlian under Roman. Law. 

— 

(B) LAW OF DEFECTIVE STATUS 

SgCTION 5. LAW RELATING TO INSANITY AND 

MINORITY 

The other sources of defective status may broadly be divided 
into two classes, viz,, 

(1) tliope gau^tig exclusion from inherilancje {a), 


((ij Bocic JT, 
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(2) those barring freedom in transactions, such as, 

(a) mental aberration, 

{6) dependence, 

(c) infancy. 

The Shastras have laid down that a gift made by a person under 
tlie influence of sudden fear or uncontrollable rage or the like is invalid. 
Narada has laid down that such people are foi the time being beside 
themselves, and therefore, although independent, their actions should be 
regarded as void by leason of the temporary want of freedom, 

f? »rcTj i 

it 

^*Kt«ITfiT>3?TfS5(T«TKrer*!lft%?rTt I 

^ ii [Nar«d. 1.40-41] 

This is a temporary disability which cannot be deemed to create 
Insanity. defective status. When it becomes more permanent 

it is insanity and a person afflicted with it becomes incapable of entering. 
Into any legal transaction. 

Dependence means subordination to superior control, The nature’ 
Dependence. of dependence in the case of sons, wives and slaves 
has already been explained. There are various .degrees of dependence, 
and in fact it is relative in its character. 

Under the Hindu Law there is no criminal liability on a child till the 
attainment of eighth year. From eighth to the 
Infancy. sixteenth year he cannot enter into any legal 

transaction After this age-limit an infant, though sui juris, is not 
quite free fiom his parent’s control, as expressed by Narada : 

s?Tcrcp:v; 1 

Under Hindu Law minonty extends till the sixteenth year. 
Mayne (at p. 272) says that there is a dilference of opinion amongst 
the Hindu j mists as to the attainment of majority at the beginning or 
at the end of the sixteenth year, and he has remaiked ; — “The 
Hindu writers seem to take the former view and this was always held 
to be the law in Bengal. The latter point is stated fo be the rule in 
Mithila and Benares, and was followed in Southern India and apparently 
in Bombay.” This ambiguity is due to the particle which means 
■qntil and may refer to 'Either limit, Dr, Sen, the learned Tagore Law 
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Professor, in his treatise at page 300, says, " Having x'egard to the 
context, the best interpretation seems to me to load to the conclusion, 
that minority extends till the end of the sixteenth year although Sri 
Krishna Tarkalankara in his commentary on the Dayabhaga appears in 
one place to take tlie opposite view.” 

The father of a minor has the first claim to be his guardian and 
the position of the mother is next to liim as they 
of guaidians; and in their absence the 
elder brother takes the place, 

writ Jirar g ijs^: i 

The husband becomes the guardian of a girl after her marriage. 
The king is the protector and ultimate guardian of the minors in his 
kingdom, as Manu (VIII. 27) has enjoined that when a boy has neither 
father, nor mother, the king should take steps to protect the property 
of the boy until he attains majority and returns from the house of his 
preceptor to take charge of it himself. 

wra?T*nf^ ?nnj[T3ngtn3i^t^ i 



CHAPTER III 

LAW OF THINGS 


SECTION 1. OWNERSHIP 


From tlie juristic point of view tliete are two objects — one, 

‘ persons ' in wliom a bundle of rights constituting ownership inheres 
in relation to particular things, and the other, ‘things’ which are 
subject to a special kind of control from particular individuals and 
which may be deemed the property of those individuals The 
conception of ownership thus based on the distinction between 

persons and things, and implies a ceitain kind of relationship between 
them, the idea underlying the conceptions of ownership and property 
being fundamentally the same. Ownefship may, therefore, be 
defined to inhere in persons in relation to thhigs that may be objects of 
proprietorship, and property may be said to characterise things in so far 
as they stand related to persons who are their owners. The inter- 
relation between the conceptions of ownership and property has been 
characterised by Hindu jurists as mutual determination ^^<1^ 

and they have expressed tlie view that a correct way of 
comprehending them both is to regard the one as the determinant of 
the other. 


Siromani iias stated that although ownership inheres in the person 


Meaning of 
ownerahlp and 
property. 


and property in the thing in relation to the owner, 
neither of them fall within the classification of 
recognised by the Vaiseshikas. 


II iKatlkabaUl.*] 


It only means that the terms ownership and property represent 
a super-induced relation between the person who owns and the thing 
that is owned not included within the essential attributes, which 
chaiacterise the peison and the thing respectively ; so that they may 
not be deemed as attiibutes of either the person or tlie thing. 

Therefore, the seven-fold division of the Vaiseshikas must be 
supplemented by an additional category Atrikta Padartha 

in order to show that the conception of ownership or property is 
an outcome' of social evolution which clothes the persons with a 
bundle of lights in relation to things which are objects of ownership. 
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(rt), The intricacies of these discussions ami the subtlety of logical 
acumen displayed by these j mists show tlie iiigh level of their juristic 
conceptions, 

Sri Krishna Taikalankara in his commentary on Dayabhaga [I. 5] 
Term ‘property* defined the term ‘piopeity’ to 

defined. fitness foz‘ free dtsposa! as indicated by the Shastias, 

On analysis it consists of two elements, vie , (1) that the idea of 
property is exclusively indicated by the Shastra 
and (2) that it signifies fitness fot free disposal by the peison who owns 
it which may be treated sepaiately. 

(1) Dhareswaia, Jimutavahana and their followers hold that the 
Controversy pioperty is exclusively indicated by 

about the first Sliasttas and owneiship can only be acquiied in 
element. modes recognised by them Vijnanoshvvaia 

and his followers, on the other hand, advocate the doctrine that property 
has its basis on popular recognition without any 

dependence on Shastras and the object of the rules laid down therein’ 
about the modes of acquisition of owneiship is to collect and 
prescribe such means by popular usage as are regarded commendable 
and, as such, wot thy of being pursued. The question is of piiority 
as to wliethei the Shastras merely summarise the modes of acquisition 
of ownership, which are alieady recognised in popular usage, or 
whethet the popular usage merely follows and gives effect to the 
Shastric rules, laying down the conditions for the acquisition of 
ownership. Jimutavahana suppoits the latter view while Vijnaneshwara 
and Mitra Misi a advocate the foimcr which appears moie reasonable 
and just. 

The votaiies of the first school allege that if fitness lor fiee 

Objection to disposal is the chat acterislic of the conception of 

Vljnaneohwara* ■ propel ty without any reterence to the Shastilo lules 
view I (a) Fitnesa , . , .. . , . , 

f^pfree disposal, regulating the acquisition ot ownership, then the 

not a sound test{ owneiship of stolen ai tides must be ascribed to 

the thief which aie as much within his coiitu)! as any otlier things 

acquired by honest means. The position cannot be saved by saying 

that the thief cannot freely dispose of his property for fear of detection, as 

aq hpnest Owner’s right in this respect is also restricted in the same way, 

hp canuet set fire' to his own house so as to burn the houses 

' pf Ms ifoi^bcnirs This' objettion is not valid and correct as it is 
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altogether wrong to assume that popular irsage recognises tlie thief as 
the owner of the stolen articles, and then it will be quite futile to seek 
the assistance of Sastric injunctioas to establish that the theft causes 
no transfer of property, and thus tempoiary loss cannot be held to 
deprive one of ownership, 

The second objection that the Sastric rules become unnecessary 
(b) Sastric tenable as a scientific presentation of 

rules become such rules is not witliout its value, it being an 
unnecessary. admitted fact that a good portion of what is called 
positive law consists of rules collected from popular usage set forth in a 
well defined and systematic form. The specification would also serve 
the purpose of enunciating the approved methods of acquisition of 
ownership and of indirectly reprobating tliosc that are opposed to 
directions contained in the texts of Sastras. 


The growth of the system of ownership is an outcome of social 
evolution and not a deduction from Sastric injunctions which are not 
freativc but partly illustrative, and partly regulative in their character. 
They indicate what courses should not be pursued by persons belonging 
to the sever al castes in their endeavour to acquire property. 

This difference of opinion resolves itself into a question regarding 
the relative priority between the unwritten rules observed in popular- 
usage and the written rules inculcated and systematised in authoritative 
works on positive law. In the order of evolution, the unwritten rules 
evolved by the popular mind occupy a prior position although they 
may be subsequently moulded and modified by written works of 
acknowledged authority. This is lire opinion of the majority of the 
Hindu jurists. 

Fitness for disposal, the first alleged characteristic of property has 
been discussed above, and now the special significance of the word 
“fitness ’’ should be observed wMi great care. In actual practice it is 
found that lire disposition of property by the owner is not absolutely 
capricious, but is regulated to some extent by the motives furnished by 
the control exercised by the Sastric injunctions. Hence, it follows 
that although in practice one’s dealings with one's property are regulated 
by vai ious considerations, yet the word ‘ property ’ in its fullest sense 
cannot signify fitness for free disposal by the owner. According to 
Dr, Holland also ownersliip implies a plenary control by one over an 
object. On the other hand Viramitrodaya observed that his proprietary 
rights did extend to invest him with the power of acting according to his 
pleasure in relation to his property. 

A practical aspect of this characteristic element in the conception 
of property will be found in tiro above quoted dictum of Jimutavahana 
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that a fact cannot be changed by even a hundred texts. 

Though absolute ownei of the pi-operly — ancestral or self acquired, 
a lather, by certain texts is prohibited from alienating certain kinds 
of property without the consent of liis sons, but this prohibition cannot 
liave the effect of invalidating an alienation by the father in violation 
thereof, because the alienation becomes operative by reason of 
tlie ownership which inheres in the father to the exclusion of liis 
son. 


Austin has defined the term property or dominion as being 
, ^ , “ applicable to any right Avhich gives to the entitled 

conception of party an^mdenmte power or liberty ol using or 
property* dealing with the subject.’’ Similarly, Dr. Holland 

has defined ownership as ‘a plenary control over an object ' and has also 
pointed out that it must always be enjoyed in such a way as not to 
interfere ivith the rights of others. Dr. Sen also (at p. 49) in his learned 
treatise has remarked, " It is hardly necessaiy to point out how closely 
these definitions apptoach the view of the Hindu jurists , . . , The 
resemblance is not confined moiely to the definitions, but also extends 
to the limitation indicated in the latter part of the passage quoted from 
Dr. Holland’s Jurisprudence, for this limitation is ultimately reducible 
to tire control exercised by the king and by the Sastric injunctions, 
which is fully recognised by tlie Hindu jurists," 

Hindu jurists acknowledge the existence of qualified ownership of 
pioperty. The unfettered power of using or dealing with one’s own 
properly Avhich constitutes owneiship in its strictest sense is susceptible, 
under special circumstances, of being limited to or ciiTumscribed by 
various causes. This restiiction upon the light of tree disposal 
may even go so far as almost to deprive the owner of his right of 
alienating the property according to his choice, a Hindu widow 
is undoubtedly the owner of the property inherited from licr husband, 
but she cannot freely dispose of it except in cases of legal necessity. 
Her OAvnership is ordinarily limited to the riglit of enjoyment without 
detriment to or destruction of the corpus. This kind of qualified 
proprietorship is said to imply fitness foi enjoyment 
as distinguished from fitness for free alienation. 

Srikrishna Tarkalankara recognises the existence ofvaiious rights 



to one and the same thing being vested in different 
persons provided there be no incompatibility in 
the co-existence of such rights. He also 


distinguishes between property of the same kind and of different kinds 
?(nd maintains that different kinds of property cannot inhere in the same 
person ^ but tljere is no such 



OWNERSHIP 


73 


incompatibility in the co-existence of dilTerent kinds of properly in 
''^relation to the same thing' tesidiog m diffeient individuals. The 
subordinate elements of ownership constituting ‘Jura in re aliena' 
may be transferred to different individuals, while the residuaiy right 
of ownership may remain wheie it was. One of the best illustrations 
of this is furnished by the king's right in the soil, as given in the Viswajid 
A.dahikarana of the Mimansa. This view has 
th^soS'.* ********** been suppoited by Nilkantha m his Vyavahara 

Mayukha and by Stiknslina Taikalankara that the 
landlords, bhoumikas, are the real owners of the soil and the title of the 
king is limited to the right of collecting revenue from them by reason 
of the piotection which he affords to them in the peaceful enjoyment 
of their property, Jagannatli’s view that the subjects are mere lessees 
from year to yeai finds veiy little support fiom the Dharma-shastras 
which, though ascribing divine ciiataclet to the sovereign, do not any- 
where lay down that the king can fieely deal with the lands in his 
kingdom contrary to the settled rights of his subjects. 

The Dhaima-shastias desciibe some of the means of acquisition of 
ownership ; but it should be noted that the enumeiatlon of these means 
contained theiein was not meant to be exhaustive. Hence, we find 
a. .. different law-givers giving different enumerations 

of acquisition of which do not exactly a^tee Manu (X. 115) for 
owneraUp* instance, says, “There are seven virtuous means 

of acquisition of wealth, — inliei itance, gam, puichase, conquest, 
application (of wealth', employment of woik and acceptance of gifts 
from proper peisons " 


«« fwt 5rT«; wit i 

Jwt*T! ^ ii 

Gautama (Cli X) declares that owiieislnp aiises from (1) 
succession, (2) purchase, (3) partition, (4) occupation (of unappropriated 
property) and (5) finding (of hidden tieasures or the like), to winch may 
be added (6) acceptance of gilts III the case of Bialimans, (7j conquest 
in the case of Kshatriyas, (8j commeice and agriculture in the case of 
Vaisyas, and (9) wages of labour in the case of Sudras 

Narada enumerates these with detail, me., succession, gifts of 
affection, and marriage presents received with the wife, these are 
common to all the castes; three special sources in the case of Brahmans 
which are free from stain, vie , acceptance of free gifts, performance 
of pi lestly duties and receipts from disciples ; in the case of Kshatriyas, 
revenue, gains of war and penalties of law ; in the case of Vaisyas, 
agriculture, herdsmanship and commerce; and in the case of Sudras, 
the seivice of the above three bastes. Oharma-shastras lay down 
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certain modes of acquiring ownership in tiie case of particular castes, 
but it does not imply tliat any violation thereof will affect the right of 
ownership. A Brahman may take up tlie profession of a cultivator 
and the product will be his own properly. According to Jimutavahana 
' A fact cannot be altered by a liuiidred texts,’ which means tliat 
such conduct as leads to confusion of functions among several castes 
is abominable, unless juttified by pres.sing need, and should be 
avoided as far as possible. 

Some of the specific modes of acquisition of ownership would now 
be taken up, and the first is parigraha or occupatio 
(of Roman Law) which means appropriation. It is 
one by which ownership is acquired in respect of a 
thing which had no previous owner. Viramitrodaya 
(in Ch. on Partition 1. 13) has explained it as expressing 
the appropriation of previously unappropriated property, such as, straw, 
water, logs of wood, etc., from a forest which is open to tlie public 
not being under tlie ownership of any particular individual. 


Modes of ac- 
quisition o f 
ownership t 
1. Parieraha 
or occupatio* 


This definition shows that parigraha is only possible when the 
things are not already under the ownership of somebody else and it 
does not limit the extent of parigraha. It seems that at the time this 
work was written older examples of its operation liad become obsolete. 
Tlie traces of the origin of tliis form of ownership wliicli in Roman Law, 
is called occupatio also appear in the text ol Manu (IX, 44) which shows 
tliat tlie view was taken from the past. " Those wlio were versed in 
the ancient lore regarded tliis earth as the wife of its first king Prithu, 
and declared that the field belonged to Iiim who reclaimed it and the 
(hunted) animal to him whose arrow struck it down." 

5frT9if’ \ 


This is the reason why our ancient law-givers deal so cursorily 
with this subject. It may be pointed out that Manu ascribes ownership 
to the person whose arrow strikes down the hunted animal irrespective 
of the land on which the game is killed, and it resembles the Roman 
Law, but not the English Law, where a person killing an animal on 
another’s land will not be treated as the owner but a trespasser. 
Manu (IX. 49, 53) .also discusses the ownership of cultivated lands, 
bpth arising originally from the reclamation of previously 
unappropriated waste lands, and as between the pecson to whom the 
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field belongs and another who sows his seeds in it. According to him 
the crops belong to tlie former, in the absence of a special contract 
under which both may become sharers in the produce : 

a I 5TTa5?T *T 

^ II [Manu IX. 33] 

This proposition may be compared to the well-known maxim 
‘quicquid plantatur solo solo cedit.' Sir William Markby observed : 
“We find an example ol occupancy without ownership in the (so-called) 
Institutes of Manu. The ownersliip of cultivated land (as distinguished 
from the homestead and the pasture attached thereto) is not mentioned 
in that work ; and as there are no rules as to how such land is to be 
disposed of when tlie family brealcs up, it seems clear that when that 
book was written it was not owned, but only occupied." In face of 
the authority of Manu, the above remarks are quite wrong and out of 
place. They are the result of the fact that this learned foreign author 
had no first-hand knowledge of the subject and, therefore, his remarks 
in this respect must be taken with caution. 

The Mitakshara describes a treasure-trove 

Viramitrodaya explains it as the findingof the hidden 
treasure or the like, of which the owner is not known 

II. Adhlgam- JnfH:l Yajnavalkya 

treaaure-trove. * , , 

has laid down the law thus : “ If the king discovers 

the trea.sure-trove, then he will take half and distribute the other half 
among Brahmans ; if a learned Brahman finds it, then he may keep 
the whole himself ; in other cases, the king will give five-sixth to the 
finder, and take the rest himself ; but if the finder does not bring the 
fact to the notice of the king, then he will, on coming to know of it, 
extract the whole and also punisli tlie finder." 

’CTirr 51*4 5*1; 1 

rarjTs^ H wifa: 11 

?:i3rr 

g-li 

On the authority of Manu (VIII, 35) the Mitakshara has laic 
down that even in such a case if the real owner comes forward anc 
establishes his title, the king' wiU’ restore the treasure to him aftei 
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iclrtining cMie sixlli oi one-twelfth foi lumself or, accoufing to Nilkdulha, 
oiicfoutth foi himself and one-lwclflh for the findei It theiofoic 
shows that ticasuie tiove was not tieated as fes niillms, and though it 
lemaiiied umlaimed for a long time, owneiship of the leal ovvnei could 
not be extinguished and the piesutnption of abandonment could he 
lebutted b\ the leal ownei. But the Roman Law piovided that if the 
findei was the ownoi of the land wheie it lay hidden, he could keep 
the wliole , it anmiiei pei son found it, the tieasuie was to be divided 
equally between them Fiom these texts of YajnavalUya we may 
deduce ilie (ollowing piopositions — 

(a) If a membei of any caste other than a Brahman finds Nidht 
he must infiom ilie king and altei delivei mg its sixth pait to the king, 
he may keep tlie lest foi himself 

(b) If the findei mentioned in the above proposition fails to send 
infoimatioii, he must pay fine ovet and above the king's shaie. 

(c) If the king lumself is tlie findei he may retain half foi lumself, 
the other half must go to the Brahmans 

(d) If a learned Biahman IS the finder he may tetain the whole 

The lattei two piopositions (c) and (d) weie retained by the Mitakshaia 
which has uiterpieled veise 34 ^ ^CRTT 

m its natuial meaning that if any peison othei than a leainod Biahman 
may find the ti easuie-tiove the king should take one-sixth and give 
the lest to the findei g ^ ’IITSIT 

which should have been the collect luLeipietatiou But in oidci 
to bung the text m lonfoi n\ity witli the text of Vaslushtha and Maim, 

gives the woid die sense of giving and therefoie 

Vijnanesliwar i comnieiits tliat the king sliould give one sixth to die 
findei 59^ «rgT?r*lf7 

If the treasure is found by any peison otlier than a Brahman 
let the king give ^di pait to the finder, and keep the rest himself. 
After the comment on the above text Vijnaneshwaia quotes m support 
the text of Vashishdia as uiidei 

Gautama s^ys that the king is the owner of die tieasure trove but 
not of that treasure which IS found by a Biahman , if the finder other 
thari a Brahman cpnceals it, even then he is entitled to one-sixth , 
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Wlioevei, liciviiiff found out a troasuie-tiove, did not infoim tlie 
king and was found out by the lung, he should he made to pay 
the entile tieasme found and also a fine accoiding to his capacity 

If, howevei, the ownei of the tieasuie tiove appeals .ilteiwaids 
and establislies his owneisliip b\ specifying the amount, then the king 
sliould give him the tieasuie aftei deducting foi him«e]l a si\lli oi 
twelftli pait savs Manu (VIII 35) 




The choice as to the paiticulai poition is to be determined by 
releieiue to the cl.issto winch the patty belongs, and the time that had 
intei veiled 

Undei the English Luv neithei the findei nor the ownci of the 
Roinaii Law & claim to the tieasuie-tiove but it 

the English Law belonged entirely to the king and it was an offence 
compared. notice of its discoveiy Hindu 

Law lias combined the tights of the king to unclaimed piopeity in his 
dominion with the natural expectations of the findei, while both the 
English and the Roman Laws have failed to acknowledge the just 
claims of the finder and the occupiei of the land 

The diffeience between lost wealth and the tieasuie-tiovc is that 

m the lattei all hope of finding the owner is lost, 

III. Lost wealth i , .1 r i . 

while 111 the fortnei it is not so 

Commenting on the veise of Ydjnavalkya [II 33.], 




the ^Iitakshara says that the lost wealth, such as gold, recovered by 
the levenue 01 police officers, and offeied to the king, should be 
given by the king to the owner it the lattei identified it by 
supplying pioper marks of identification such as the quality, 
quantity, etc , if he does not identify, then he should be fined in an 
equal amount foi setting up an untiue claim This lefutes the 
presumption of ownership winch mav anse on account of Adhigam 
being lecogmsed as one of the causes giving use to 
ownership 

Here, moieover, Yajnavalkya lays down the period of time 

also • 
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Matiu has lahi clown three years as the period. 

^Tsrr 

5!TSfTf 

From these texts it is clear that lost wealth must be preserved 
for three years. Tf the owner comes within a year the whole should he 
returned to him. If he returns after more tlian a year in that case after 
deducting some portion as preservation charges, the remaining should 
be made over to him. 

rRsaifwcTR iqj i 

In such a case, says Vijnaneshwara, in the first year the whole 
would be given, but in the second after deducting llie 12tl) portion, in 
tlie 3rd a tenth, and a sixtli in the fourth and in the following years, 
after which the king shall retain it This only refers 

to the injunction to expend it in case its owner does not appear within 
three years, but if the owner appears, it mu.st be returned to him even 
if expended. 

The subject will remain incomplete if we do not conshler the 
rights of the finder of the property, The Mitakshara state*? 

?:isT*n»re«T TOt^rastq} 

But if the owner does not come and claim, then die finder 
will get one-fourth of the whole and the king shall retain the 
rest; 

aswd ^t«r ?:TSTr i 

Gautama also supports the same view 

^ ii wr ^qe^ qqrqqfirsqrc^crii^ii 

Oil the otliei hand the king must restoie the property wliicli was 
stolen and was then seized by the police uninjured to the legitim ite 
owner (Manu VIII, -10 ; Yaj. 36.) : 

^ ^ as# I snqq^iqg I 

51??^ qwTjft^ qqq vm 
^ as# SEsq fefiicq iTwq^tq qq^^iifqqTq^ qqq?r?5 
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If the king appropriated it, the sin of tlie thief is visited on him. 

^asir gs? twr ^ w «R*r i 

?:i3JT crgqgssiTsiTf « 

If the king cannot succeed in recoveiing the property from the 
lliief, he should compensate the owner from tlie treasury. 

A fourth of the royal sliare should be given to the finder Where, 
liowever, the owner does not turn up, a fourth of the entire propel ty 
should be given to the finder and the remainder may be taken by the 
king. 

The lule regarding — conquest in war under Hindu Law 

is that the conquest is an independent source of 
qnes^ii'^wairf***" ^‘^‘juisition of ownership, but it does not sweep away 
all private rights ; it only invests the victorious king 
with the rights of the vanquished king, his right so far as the propeity 
of the subjects is concerned extends only to the right of collecting 
revenue from it. Yajnavalkya says, "A king bringing under his control 
a foreign territory becomes subject to the very same duties as are 
cast upon him in protecting his own state.’’ According to Roman Law 
it was treated as res mllins, so the victorious party could deal witti 
it in any way it liked, and no private riglits could be set up against 
it. It is clear that this loot was not recognised in Hindu Law which 
4 - was less indujgent to the fetQcily and cupidity of combatants and 
took every care of tlie feelings of private individuals among the 
conquered subjects. It is only sad to note that it was not so noticed 
by Sir Heniy Maine when he glibly talked in his treatise of the feeble 
civilization of the Hindus. 


Prayoga or its equivalent, accessio, in Roman Law or the produce 
ol the pre-existing prqperty Is also a source of 
nrccnnln*^ «> g * * acquisition of ownership. The produce of a field 
or the offspring of an animal or accession to the 
land all belong to the owner, unless there is an agreement modifying 
the general rule. Dr. Sen says (p. 62) ; " If a river which flows 

between two villages and forms the boundary between them encroaches 
upon one bank and attaches newly formed land to another, then the 
owner of the bank on which tlie formation takes place becomes entitled 
to it as an accretion to his property; this sort of gain is characterised 
by Vrihaspati as a gain due to good fortune ; he ^Iso lays down an 
exception to the mle, and says that where by thet*-t(^e of the current 
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of a stream a field with crops standing on it is detached from the main 
land, there the rights of the original owner remain unaffected by the 
change ; on this the Viramitrodaya observes that the exception only 
applies to the standing crops and alter they ate reaped tlie rule of 
accretion holds good; where, however, theie is no question of accretion 
and tlie river alter having inundated the land on its bank again recedes, 
there, Narada says, the former ownership continues over its old site, 
its position being determined, in the absence of old land marks by 
inference based upon other evidence.” 

Another question of accretion is witli regard to the building of a 
house upon the land of another with one's own material. Narada has 
laid down that a person who pays rent of the land to the owner shall 
take away the material with which he built his house, but in case when 
no rent is paid or there is no contract for its removal, the owner of the 
land will remain its owner also on his eviction. These rules are more 
humane and just in comparison to those of Roman Law on the 
subject, 

Karmayogaor the employment of work or the receipt of remthieration 

~ for work done is also a source of acquisition of 

VI# KarmA> , r t 

yo^O' or employ- ownership ; it is the result of a sort of contractual 

meat of work# obligation which will be treated in Chapter IV, 

The object relating to the modes of acquisition of ownership has 
been discussed so far ; now let us see what are the modes of transfer 
of ownershij). They may be ; (1) by a voluntary act on tlie part of the 
owner with or without consideration, i.e„ by sale or gift (2) by an 
omission on the part of the owner, i e., by presciiptioii ; and f3) lastly, 
by an act not depending on any voluntary act or omission on the part 
of the previous owner, ie., by succession 

SECTION ». GIFTS 

Gift is the 1 enunciation by the owner of proprietary right 
in favour of a sentient being having the Result of 
Gift defiaed. extinguishing the ownership of tlie donor and 

creating that of tlie donee 

Thfe essentials of a valid gift are that there must he a donor ^137, 

E tttl 1 f ^ donee, a proper object of gift 

a v^l|d gift. a transaction involving certain formalities, 

The question often arises whether the renunciation 
alone on tlie pa^rt, of the donor without a corresponding act of the 
» donee of accepting ’j'the would complete the ownership 

tl'e donee. Jjinri6aya}h»pa jnajntaips that ownership is not created 
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by acceptance on the part of the donee but by gift on tlie [jart of the 
donor.' '' 

It is liable to be defeated by the refusal of the donee to accept 

, the gift, or to be perfected by his acceptance thereof, 
Jlmutavahana’H ^ ^ . , . , , , . 

inew I accep- so that in the interval between the gift and its 

tojtc e not ea«en- acceptance or non-acceptance, as the case may be, 

the donee is vested with an inchoate ownership 

that is either perfected or defeated by the donee accepting or refusing 

the gift. Jimutavaliana refers to a grammatical rule that the 

.word or donor formed by annexing //» to the verb rfa, meaning 

to give, must signify tlie person by whose act the giving is completed ; 

and that this word signifies the agent on whoso action depends the 

completion of the act implied by the verb. The Sanskrit word 

for acceptance is which means the inclusion into one’s property 

of a thing which was not so befoie ; it docs not mean that the 

subsequent acceptance by the donee of the pioperty gifted would 

complete his ownership or its transfer. The main objection to this 

view is that at the time of gift it cannot be said with certainly whether 

it will be accepted or not by the donee, so the completion of transfer 

of ownership rests upon an uncertain contingency. Hence it cannot 

be said that gift alone on the part of the donor is sufficient to complete 

it. It comes to this that gift is not the sole cause of transfer, but 

or subsequent acceptance. It may be held to be an 

auxiliary cause. In one way, however, it can be said that the donee 

is not invested with ownership until acceptance. A. real difficulty 

which crops up is, in whom does the ownership inhere during the 

interim period of gift and its acceptance or non-acceptance. Does 

it become res nnllius, t. e,, propeity ol nobody ? Viramitrodaya has 

answered this question that although the donor has lost his ownership, 

yet he does not lose his right of custody by wliich 

excepting tl)6 donee every one else is prevented, as aganist the donor, 

from taking possession of the property gitted. If it be assumed that 

the donee has become the owner, altliough he may not be knowing 

about it, it will have to be said on his lefusal to accept tlie gift that 

the ownership did arise only to be extinguished on his non-acceptance ; 

an admission which would involve the fault of complexity of 

assumptions 

But the view of the Mitakshaia school seems to be that gift itself 

Mltakahara incomplete without acceptance, or tliat the donor 
view • accep- can divest himself of ownership over the thing gifted, 
tance neceuary. cannot at his option invest another person 

with ownership vsflthout the latter’? consent, so in the interval between 
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gift and acceptance or non-acceptance, as the case may be, it does not 
become the property of tlie donee. Tbe.se discussions sliow the logical 
snbtlety and legal acumen of the Hindu jurists. 

The Mitalcshara (x) says, “ Gift consists of the extinction of one’s 
own property, and the generation of another’s 
lUitda of ac- property, and if that another accepts, then, and not 
otherwise, the generation of another’s property 
becomes complete ( or effectual ). The acceptance again, is threefold 
namely, mental, verbal, corporeal : mental acceptance consists of the 
utterance of the concept of relation (between himself and the thing 
given as owner and property), by an expression like— ‘This becomes 
thine,' but corporeal acceptance is manifold, consisting of receipt or 
touch (of the thing given), or tlie like.” Mental acceptance consists of 
a determination of the mind treating the property as one’s own. It 
may be presumed from the silence of the donee. Verbal acceptance 
is that mental state which finds expression in words denoting the 
acceptance of gift. Corporeal acceptance is constituted by the 
assumption of possession or some kind of corporeal control over the 
thing gifted. As regards movable property, all the three kinds of 
acceptances may take place at a time, but in the case of immovable 
properly there can be no corpoieal acceptance without some enjoyment 
of the produce, 

The Mitakshara also observes, ” in the case of land, as there 
Delivery of corporeal acceptance without enjoyment 

poaaemioii not of the produce, it must be accompanied by some 
eaaontlal. possession ; otherwise the gift, sale or other 

transfer is not complete." A title, theiefore, without coiporeal 
acceptance is weaker than a title accompanied by it. Or the 

interpretation may be thus : ‘Evidence is said to consist of documents, 
possession and witnesses,’ This having been premised as the general 
rule, the texts ‘ a title is more powerful than possession unaccompanied 
by hereditary succession ' and ' where there is not the least possession, 
tliere a title is not sufficient,’ have been propounded to point out to 
which tlie superiority belong.s, where the tliree desoiiptions of evidence 
meet.’ These extracts clearly show that Vijuaneshwara laid down tliat 
possession was not absolutely essential to constitute a valid gift, but 
at the same time, it must be noted that a gift unaccompanied by 
possession is of a very risky kind, as in case of conflict between two 
apparent titles, in tlie absence of any evidence to the contrary, that which 
is aocompattied by possession must prevail (y.) 

(p Pr. Sw'* Hindil Jvtltpiudeiice, ^ f, i. 


(«) Yajaavall^a II, 27. 
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Under the Roman Law, property could not be transferred by mere 

Compariaon unless it was accompanied by delivery 

with other ays* of possession, TradiUonibus et usucapionibits, non 
terns of law. nudis pactis dominia tranferentus (s^). Under the 
Muslim system of jurisprudence also, a gift is invalid without delivery 
of seisin. Thus it is evident that the ancient Hindu jurists clearly 
giasped the conect relation between alienation and transfer of possession 
which has escaped the analysis of some of the modern European 
jui ists. 

As regal ds immovable property, the Mitakshara lays down some 

, further formalities for performance. “ Land passes 

Other forma- , . r , . 

titles I consent by six formalities; by consent of co- villagers, of 

andl neighboursf kinsmen, of neighbours and of heirs, and by gift 
of gold and water " This text has been explained 
thus, "that the consent of the co-villagers is required for the publicity 
of the transaction, since it is provided that ‘ acceptance of a gift, 
especially of land, should be public; but the transaction is not invalid 
without tlieir consent ; and the approbation of neighbours (residing 
near the boundary) serves to obviate any dispute concerning the 
boundaiy." The formalities of a * mancipatio ’ under the Roman 

Law which was the mode of conveyance by which Res Maneipi, 
including land and some other commodities of high value, were 
transferred before Justinian, would be very much similar to those 
prescribed undei the Hindu Law. Sir William Markby observes with 
regard to five witnesses besides the actual parties in a Roman 
Mancipatton, that the number is ‘ not to be referred to the imperfection 
of oral testimony, but to the requirement that the transfer should take 
place in the presence of and be consented to by the community at 
laige, whom these five persons may be taken to represent,’ Similar 
is the case in Hindu Law. Moreover, the explanations of the 
Mitakshara are of the age of the progressive state of society which had 
outlived the stage of communal ownership; so the remarks ofMayne 
that these requirements might probably be the relics of a still older 
system in which the rights of a family in their propei ty were limited 
by the rights of others outside the family are merely imaginative. 

Kinship and heirship may or may not involve co-ownership, 
C nsent of consent of kinsmen and heirs has been 

kinsmen and insisted upon to avoid future dispute. The 
^***'“* transaction will be valid even without their consent. 

Apararka [in chapter on Datta-pradanika] says that the object of 
requiring the consent of such kinsmen is to indicate that where they are 


(«) Codex Juit. IV 3, io.« 
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or indifferent, an alienation of immovable property should be 
made in their favour and not in favour of strangers, 

?rtps^wr: 

Tt may however be lemaiked that the effect of the absence of that 
consent will depend upon the nature of the co-ownership -which has 
been very differently conceived by the Mitakshara and the Dayabhaga 
schools. According to the former, an alienation of the joint propeity 
or any poition theieof witliout the consent of tlie other co-parceners 
is generally regarded as invalid, while it is not so under the latter 
school of Hindu Law. 

The Mitakshaia says ; “since the sale of immovables is forbidden 
(“Integardto the immovable estate, sale is not 
and water. allowed ; it may be mortgaged by consent of parties 

interested ”] and since donation is praised (" Both 
he who accepts land and he who gives It are performers of a lioly deed 
and shall go to a region of bliss ”1 if a sale must be made, it should 
be conducted for the transfer of immovable property in the form of a 
gift, delivering with it gold and water (to ratify the donation)." It only 
shows that the old formalities continue to stick even after the ground of 
their origin has ceased to exist. Under the early Hindu Law sale of 
immovable property was not allowed, but under the gi owing exigencies 
of the community such sales came to be tolerated, and it was made to 
resemble in its form an act of free gift, wliich purpose was served by 
the accompaniment of gift of gold and water by the vendor which 
solemnised the ratification of a gift. This assimilation of a sale to an 
act of gift has got its parallel in the Roman Mancipatio. In Hindu 
Law a sale was assimilated to an act of gift, while in Roman Law gift 
was made to resemble an act of sale. 


The other factois of a valid gift may now be discussed. The 

Donee must be definition of a gift, as given above, as well as tW 
a sentient being fact that a gift is not complete without acceptance, 
in existence. gives rise to the proposition that the donee must be a 

sentient being in existence at the time of the gift. Tliis rule has not 
been laid down in so many words by any Hindu law-giver The 
Judicial Committee of the Privy Council has, however, very authoritatively 
laid it down in Tagore v. Tagore (9 B. L. R. 399 ; s c. 18 W. R. 
359). The rule insists on the existence of the donee as a sentient 
being capable of accepting the gift at the time of the gift, and not at 
any future time. A gift is a complete conveyance and not a mere 
promise to convey, and so the donee must be in existence on the date 
of the gift, which is a 'logical inference from the very nature of the 
transaction. There are, -however, some apparent exceptions to this 
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rule, e.g,^ a child in its mothej’s womb, a son 
adopted after the death of the donor under an 
authority from him and the trustees for the establisiiment of an image 
and woisliip of a Hindu deity. 

In the last case, the dedication to an idol is really a dedication to 
the deity, and the idol is only the visible image through which the deity 
is supposed specially to manifest itself by reason of the ceremonies of 
consecration. Therefore, the dedication is in reality in favour of the 
ever-existent deity and consecration only gives a local habitation to the 
deity in order to facilitate worship by those who require the help of 
symbols to aid their devotion. 

In Hindu codes and commentaiies, gifts fall under the title of 
dattasya, napakanna or daitapradanikam or resumption of gifts or 
retraction of promises. Gifts are divided into four classes, namely, 

(1) ^ what is fit to be given, or a proper gift ; 

(2) what is unfit to be given, or an 


improper gift ; 

(3) what has been irrevocably given, or irrevocable gifts, and 

(4) 31^ what although given is in contemplation of law not 
given, or void gifts. 

A tiling is fit to be given when it is the property of the donor and 
there is no Shastiic prohibition or, in other words, unfitness to be the 
object of a gift may arise either from want of title in the donor or 
existence of prohibition in the Shastras Narada says, “The sages 
declare that a person cannot, even when placed in distressful calamities, 
make properly a gift of (1) a thing entrusted to him by its depository, 
or (2) borrowed (by him from another), or (3) pledged (to him), or (4) 
what is joint property (of himself and his co-parcener), or (5) what is 
deposited (with him by another), or (6) his son, or (7) wife, or (8) entire 
piopeily, or (9) what has been promised (to be given to another)." 

The Mitakshara interprets this text to mean that it is intended 
to enumerate the subjects of improper gift, but not to indicate want 
of ownership ; as the ownership does exist in son, wife, entire property 
and what is promised It is, therefore, evident that a gift of these 
though improper may be valid in those cases in which the donor is 
the owner. Yajnavalkya’s text — "The .acceptance of a gift shall be 
public, specially of immovable property " — has been explained by the 
Mitakshara thus, " In this text the sages declare that the acceptance of 
property of which the gift is improper should be publicly made by 
the donee.” It, theiefore, safeguards the interest of a bona fide 
donee without notice. When a person is not the owner of the thing. 
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a gift made by liira will not only be infructuons, but will also render 
him liable to punishment. It is remarkable to note tliat in some 
cases where Lliere is no question of the absence of ownership, such as 
(1) gift of piopeity without keeping enough for the maintenance of 
the family, or (2) gift of entity wlien tliere are children to be 

provided for, and (3) gift of a thing promised to another, such directions 
involve no more than a moral injunction and a breach thereof cannot 
be a giound for holding the gift totally invalid. 

Resumption of gifts is one of the eighteen titles of law according 
Resumption of Hindu law-givers A gift once made cannot be 
Gift. revoked is the rule [Maim IX. 47] : 

Hence the necessity of mentioning the instances under which 
gifts when made are no gifts and can be revoked. 

The things which can be given and those that may not be given 
and what are valid and invalid gifts are categories peculiar to Narada 
and Vrihaspati. 

Accoiding to Vrihaspati what may be given is of one kind only 
and that is what is left of the property after the expense of maintaining 
the family has been defrayed. But by giving anything more, a 
house-holder will incur sin : 

What may not (cannot) be given according to Narada and Vrihaspati 
is eight-fold. As Narada observes : 

SIKITfcf ^ 

Gf^ll 

A deposit, a pleadge, joint property, a son, a iioife, the whole 
property one) voho has offspring, and what has been promised 
tot another man, these have been declared by the sages as tilings which 
catmot be given even in the worst plight. Valid gilts aie seven-fold 
according to Narada and Vrihaspati. Narada observes : 

The price paid for merchandise wages, (a present offered) for an 
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amusement, {a gift) made from or tor gtatitucle or for sexual 

intercourse with a woman and a respectable gift, are tlie seven kinds 
of valid gifts. 

The unfitness of a thing for being the subject of gift may be due 
either to want of title in the donor or to a raeie prohibition in the 
Shastras ; in the foimer case the gift is invalid and infiuctuous, while 
in the latter it is legally operative, but the art will be tieated as sinful 
and punishable. Jagannntha, supporting the latter view, says ; "That 
a thing may not be given denotes that the gift is attended with sin, 
for this foim of speech beats the sense of the imperative. It does not 
denote that the gift is a void act ; were it so, it would not differ from 
a void donation ; and full dominion would not be noticed under this 
title of 'what may not be given'. The gift of things whicli are enumerated 
among those which may not be given is punishable ; gifts enumerated 
among those which aie void are utterly null.” Theiefore, for a valid 
transfer it is necessary that the tiansfeior should have full dominion 
over the piopeity, and he should have full capacity to enter into a 
legal tiansaction and that the transaction itself should be properly and 
legally performed irrespective of any prohibition laid down in the 
Shastras. 

Narada (IV, 8) says : "They who know the law of gifts declare 
that (1) things once delivered as the price of goods 
Irrevo cable sold, as (2) wages for the pleasure (of hearing poets, 
* * musicians or the like), from (3) natural affection, 

(4) as a return for a benefaction, as (5) a nuptial gift to a biide or her 
family and (6) through legard for religious merit, cannot be revoked.” 

fif: II 


There is some sort of consideration in return for these gifts, so 
they Irave been held to be irrevocable. 

Narada (IV. 9, 10, 11) In enumerating sixteen sorts of void gifts 
says, "What has been given by men oppressed 
Void gifts. with fear, anger, or intense grief ; eras a bribe, or 
in jest, or by mistake, or through any fraudulent practice; what has 
been bestowed by a minor, an idiot, a person under duress, one whose 

mind is unsettled by disease, one intoxicated, or insane ; what 

has been given in consideration that the donee wrll do some 

service in return, (which, however, he has pot performed); what 

has been given through ignorance to a bad man who pretended to 
be good, or for ^a righteous undertaking (where none was really 
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contemplated) ; these (though given) arc declared as not given.” 

qigfq;?reqcrf3rTff-*?^*TB[^iqq^aJi i 
qi^fqjiw g- 

qjqw qmf^icg^ i 

II 

This enumetation may be asciibed to two main causes: (1) 
want of capacity of the donor, and (2) want of reality and freedom in 
respect of the act of gift. The fiist one implies temporaiy disabilities 
in the donor, such as, minority, insanity, or want of fieedom ; while 
under the second tlieie would be no real intention of a donation at all, 
e.£-., when a gift is made in jest, or is induced by coercion, fraud, 
mistake or misrepresentation. So in all these cases the transaction 
is void of any legal effect. This rule is not limited to gifts alone, but to 
all other transactions, as Manu (VIII, 168) says that ' a gift induced by 
force, possession taken by force, and document obtained by force, in 
short everything brought about by force should be regaided as mill 
and void.’ 

A gift made by a peison suffeiing from disease is gencially 
treated as invalid, as the peison cannot be 
m£e*** expected to judge the piopiiety of his act, being 
ffinduLaw^ *“ in an unfit state of mind ; but Kalyayana (cited in 
Mitakshara) has given an exception in the case of 
a pious gift, "What a man has given or promised for a pious purpose, 
whether in health or in sickness, must be given ; and if he has died 
without giving it, his son shall doubtless be compelled to deliver it.” 

qRpqi g # ii 

It shows that not only the gift made lor pious pui poses, but 
even a promise made for such purposes is enfoiceable against the 
promisor, if he is alive, and against his son, if he be dead. The 
obligation cast upon the son has been treated to contain the germ 
of a testamentary bequest, and on the basis of this text M. Gibelin 
observed that the Hindu Law of will was of indigenous growth and 
got ag English igveutiop. Tins obligation is merely moral yyith lespect 
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to sons, but legal as regards the king. A voluntary promise cannot be 
generally enforced, though a voluntaiy act when completed is 
irrevocable as remarked by Mayne, but it is not true as regards Hindu 
Law where a promise made with a view to help the promisee in the 
performance of some religious or pious act which he has already begun 
is binding and enforceable as a debt due by the promisor. Harita (cited 
in Vir. on Dattapiatianika) has declared, " whatever has been promised 
in words, but not perfoimed in deed with a view to help the promisee 
in the performance of some meiitorious act is a debt both in this 
world and in the next." 


ohl: ^ II 


Katyayana (cited in V Mayukha on Dattapiadanika) also says 
that "whoever having voluntarily promised a gilt to a Brahmana for 
religious merit aftei wards lefuses to give, shall be made to carry 
out his promise, as if it were a debt, and shall also be liable to 
punishment." 

It is, therefore, evident that a voluntaiy promise to a Brahmana 
for religious merit or with a view to help the performance of some 
meritorious act is enforceable in Hindu Law. Mayne says that 'it is 
quite certain that no promise to confer a future benefit upon a priest, 
however holy, would be enforced by the secular courts ’ In that case 
the courts would be merely giving effect to a doctrine of the English 
courts of equity under a wrong supposition and ti eating if as a principle 
common to all systems of law. This enforcement is true in case of a 
particular sort of gifts, as explained above, but not for all promiises. 
Gautama says : " gift though promised to, should not be made to an 
unrighteous man.’ 

The Hindu Law has, therefore, rightly made the legal rule 
conform to the moral in recognising certain exceptions to the general 
rule that ‘ a voluntary promise can never be enforced.’ It may be 
noted that a mere promise does not confer any title upon the promisee 
Without any actual gift, and the obligation in such cases is likened 
to a debt, the promisee having merely a personal light against the 
promisor. 

The legal cffegts of a gift are asunder : — 

(i) The owneiBhip passes to tlie donee and the donor ceases to 

12 
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The legal lis-vc any interest, right or title in the property 

effects of gifts. g i l ted . 

(ii) When once a proposal is made and acceptance given, tho 
donor could be sued by the donee as lor a debt, 

(iLi) It becomes irrevocable. As Manu observes ; — 

With a view to determine these conditions, let us lirst consider 
the definition ot a gift. 

Gift consists in the relinquishment without consideration of one's 
Conditions es- property and the creation of the riglit 

sentlal to the of another, and the execution of another man’s right 
validity of a gif t. is completed on that other’s acceptance of the gift, 
but not otherwise. 

The essential conditions of a gift may thus be summarised as 
follows ; — 

(1) donor, 

(2) donee, 

(3) voluntary, 

(4) without conisideratiofl, 

(5) acceptance, and 

(6) delivery of possession. 

(r. a) ; Tfie law of gifts, rather resumption of gifts was necessarily 
a transaction between two living persons. Therefore, according to 
Hindu Law gifts cannot be made in favour of a person who was not in 
existence on the date of gift. This was what their Lordships of the 
Privy Council laid down in Tagore v. Tagore (18 W. R. 359). But this 
rule of pure Hindu Law has been modified by the Hindu Disposition 
of Property Act, wheieinitis provided that no gift by a Hindu of any 
property shall be void by reason only that the donee was not in 
existence on the date of gift. 

(3- 4): The gift must be voluntary and without consideration. 
The sages lay down that gifts made by a minor, an idiot, a lunatic, 
etc., are invalid. ' 

As Narada observes : 

(5. 6) : The definition of gift given by the Mitakshara and quoted 
above would prove beyond doubt that a gilt is required to be accepted 
by tUe dopee! Therefore, acceptance of the gift is one of the necessary 
conditions. 

Relerencemay heiebe made to another stray passage in Ch. Ill, 5. 6 
'of'fhe Mitakshat^ i— '"The creation of another man’^ right is cotopleted 

, i 
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on the other’s acceptance which is made by tliree means, mental, 
veibal or corporeal. In the case of land as there can be no corporeal 
acceptance without enjoyment of the produce, it must be accompanied 
by some such possession olhei wise the gift or sale or other tiansfer is 
not completed. The Bombay High Court in Abnjt Gnngadhar v. 
Mahta (18 Bom. 688) and Gordhan Das v, Bai Ramcoover (26 Bom. 
449) held that a gift under Hindu La\v is not valid unle.ss it is 
accompanied by delivery of possession of the gift from donor to the 
donee. But it seems that the attention of the Judges of the aforesaid 
High Court was perhaps not drawn to a passage from the Mitakshara 
which has laid down deal ly that “not that possession is essential to 
the validity of a gift, but that in the absence of other evidence, it is the 
best evidence in determining conflicting claims.” 

Although the Hindu Law requires delivery of possession to 
complete a gift of immovable propeity, the law has been abrogated 
by sec. 123 of the T. P. Act. This section clearly seems to have the 
effect of lendering unnecessary the deliveiy of possession substituting 
as it does registration for delivery of possession («). 

Persons in- ® coparcener, not even a father, can 

capacitated from dispose of by gift his undivided coparcenary 
makinsr gifts. interest, under the Mitakshara ; 

^ sTRn ^ ^ i 

f ^ sr qi*f !T *51 ii 

But under the Dayabhaga, a father or even a coparcener is not 
incapacitated from making a gift. 

(II) .V Hindu female taking a widow’s estate or limited estate 
cannot make a gift of the property. 

wsqqpgg: II 

Undei puie Hindu Law the following persons _have ’ been 
incapacitated from making gifts on account of personal^ disability 

(1) Minoi. ' 

(2) Idiot. ' - . 

(3) Insane. 

(4) An intoxicated person. 

(5) A person under the influence of (a) fear, (b) anger, (c) hatred 
and, (d) sonow or pain. 

This is called qmgffqiltU which is tianslated 

Doctrine of 

subtraction of as resumption or subtraction of gift, It occurs wiien 
*!***■• a man having unduly given a tiling desires to take 

({f] D«s V Kanhayalal ti Cal, lai, ii I A aTS, 
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it back. As Narada obseives : 

*TTR 5?T^T«C <IEf ff a?^|| 

IS an adveib and means 'in a piohibitcd mode.’ 

SECTION 3. SALE 

Tim same principles, vie., full dominion ovei the propel ty in 
question, full legal capacity to entei into the tiansaction, and the 
reality of the tiansaction itself, (i.e,not having been brought about by 
fraud or coei cion 01 the like) which have been discussed in connection 
with gifts, apply to sales as well. 

Undet Hindu Law, a peison who is not the owner of a property 
cannot confer any title upon his vendee although the latter might have 
ff belief about the leal title of his vendor. The Mitakshara 

lias thus explained the pioceduie in such cases ; ‘The claimant will 
have to establish his title to the thing in the fiist instance and to explain 
how it got out of his possession. On his succeeding to prove a 
subsisting title, the purchaser will be called upon to pioduce his 
vendor ; the contest will then go on between him and the claimant ; in 
case the claimant succeeds in proving his title, he will get back the 
propeity, and the purchaser his pi ice fiom his vendor ; and the vendor 
some punishment from the king ; in tlie converse case the claimant will 
be punished for bringing a lalse action If the vendor is not produced 
by the pui chaser, he will not only lo«e the piopcity but will also have 
to prove his ^/?»a jides to exculpate himsell.’ There are certain 
exceptions to this lule and Knlyayana (cited in Viimitrodaya on 
Aswamibikraya) has obseived, "if the vendee proves that he purchased 
the property from the maiket oveit or to the knowledge of the king’s 
officeis, or openly from a place where the vendor cannot be traced, or 
the vendor be dead, then, the claimant, altliough he is the real owner, 
shall get back the piopeity on payment of half its price to the purchaser 

cIT *151 en || 

; This exceptional rule is justified on the ground that both parties 
aie equally to blame. Butin cases where the vendee fails to prove 
his bonafid0s, e,g.tt where he purdiased in secret, without publicity, 
fi-om a vendoli} of douibtful charactei, at an inadequate price, or at an 
improper -timei; ^^^ppnished like a thief. It is the owner’s duty 

^0 brini'tihe tbi^f tp ^he iking, and |f he remained 'satisfied on merely 
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getting back the propel ty witliout bringing the matter to the -.notice of 
the king, lie would tender liimself liable to belpunislied with a fine 
(Yajnavalkya II, 172) ; 

^ H g <wiR II 

Tills is a rule which is based on the intciest of ftlie community as 
a whole. Thus the rules as to sales aie well thought of, leasonablc and 
equitable 

In cases when the purchaser had not pieviously examined the 
things pill chased with a view to asceitain their 
•»£?"****"**** quality, oi to appiove of tliem upon such 
examination, he could rescind the contract of sale 
it within the prescribed peiiod some defect was discovered in the 
tiling pui chased. The peiiod allowed for examination was determined 
according to the natuie ol the thing sold; thus tlnee days weie 
allowed foi the examination of a milch-cow, five days for that of a 
horse, and seven days for that of piecious stones, such as pearls, 
diamonds and the like. If, however, the puicliasei had befoie the 
puichase examined the thing to be puichased, and approved of it, then 
he could not afterwaids complain and have the sale lesciiided on the 
ground that there was a defect which had escaped his examination. 
[Narad a IX, 4] : 

Apait fi om any examination oi discovery of defects, the purchaser 
was (urther allowed a pel iod of gi ace within which to leturn the thing 
puichased, a sort of locus penitentiae, if he repented of the bargain and 
desired to have the sale rescinded ; the period allowed was very short 
being the first day to get back the full purchase money. The second 
day the vendor could deduct one-thud of the price leceived and the 
thud day half of it, but the vendee could not recover anything after that. 
[Naiada IX, 2, 3]. 

i 

faij’if g q^ci! fegc^r II [Naiarta IX. a, 3.) 

But this light or pi ivilege could not be availed of if the thing 
sold had been soiled or otheiwise injured by use, although it might 
subsequently appear to have been defective. 

*i^^i 
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It i"?, therefore, evident that these rules were quite reasonable, and, 
comineroialisni was not the sole guiding principle of the community, 

1 he sale was completed on the payment of the price, unless the 
payment was deferred by a special agreement 
saS?™**'****** *** between the pai ties ; the result, theiefore, was that 
where the price had not been paid, the vendor was 
free to sell to another in the absence of a special contract to the 
contrary, 

I 

|1 CNarada vm, lo,. 

On failure to deliver the thing sold when the sale had been 
completed, the seller was compelled to do it together with pioper 
penalty In case of any loss or deterioration of the thing sold, after its 
demand by the purchaser, even if it arose from an act of king or an act 
of God, over which the seller had no control, the liability fell upon him, 
for the non-delivery was due to his default, (Yajnavalkya II 256) : 

In the contrary case if delivery was not taken by the purchaser, 
although the seller expressed his readiness to deliver, then any loss 
arising fiom an act of king or an act of God was suffered by the 
purchasei, for it was he who defaulted in taking the delivoiy, [Narada 
VIII, 9] : 

This lule would not apply if the loss occuired owing to some wilful 
act of the seller A doubt arose in a case when there was no demand 
by the purchaser nor any offer to deliver on the part of the seller 
Viramitrodaya after referring to Yajnavalkya’s text, as given above, 
and without disapproving the law laid above, gives the opinion of 
Smriti Cliandrika to the effect tliat wlieie after tlie completion of 
purchase, neitlier tlie pin chaser makes any demand for cleliveiy nor 
tlie seller offers to deliver tlie thing sold, and it is lost oi injut ed, tlic 
loss will be equally divided between the seller and the purchaser, 
in as much as owing to the negligence of the one to offer and of the 
other to demand delivery, there has been default on either side 
(Smritichandrika') ; 

*1 fRRiRT ^ *f ^TRRfsf I 
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In the absence of a special contract, the owner was not precluded 
from dealing with some other intending purchaser. But when earnest 
money had been paid by tlie purchasei, the case was quite different. 
If the would-be puichaser lefused to complete the intended purchase 
within proper time, he Jorfeited the earnest money, but if the seller 
refused to complete tlie sale, he Imd to return not only the earnest 
money, but also to pay an equal sum as compensation. 

T?:55r WoT i 

I [vyasal 

s[3?i famj [Vaj 
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The same rule has been laid down by Justinian that ‘if earnest 
has been given, then, whether the contract was 
* wi itten or unwritten, the purchaser, if he refuses to 
fulfil it, loses what he has given as earnest, and the seller, if he refuses, 
has to restore double.' 

It is notewoithy that the provisions of Roman Law, viz., completion 

Hindu and price to the seller and 

Roman Law effect of payment of earnest money as given above, 
compared. ^ close resemblance to those of the Hindu 

Law on the subject. 

SECTION 4. PRESCRIPTION AND LIMITATION 

The general law of prescription is that the legitimate owner 
forfeits his right qf property if it is occupied by another and, though 
present, does not raise any claim within 10 years. (Ga. XII. S'? ; 
Vashistha XVI. 12, Narada III. 4) As Mann (VIII, 147) observes : 

yet this piinciple was regarded as dangerous and attempts were 
made to checkmate its effects by oidainiug as many exceptions in 
respect to it as possible According to Vrihaspati (IX, 15) and Narada 
(XIIL 48) uninterrupted possession of tlie property in dispute is essential 
for prescription. 

Apart fiom the question as to how fai prescription was held 
applicable to immovable property in the days of Gautama we 
meet with later authors who often speak of possession of this kind 
of property. 

*II SW?*! H 
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According to Yajtiavallcya (II 24) its possession should extend 
over twenty years, t e , douljle the period as ordained for the movable ; 
the difference is evidently due to the greater value attached to land. 
Later Smritis advocated longer periods for prescription; Vrihaspali 
(IX. 7) laid down 30 years, Katyayana (VIII, 6) going as far as 60 yeats. 

Exceptions to exceptions to the applicability 

the rule of pres- of the rule of prescription, they ate summed up in 
the text ol Yajnavalkya : — 


cription> 




He lays down that the rule applies except in the cases of 
pledges, ^1) boundaries, tiust deposits, [A) t)\& zvealth of idiots and 
infants, (5) sealed deposits and (6) the property of the king, (7) a tvoman 
or (8) a person versed in the Vedas, Besides these exceptions, it was 
also laid down that there would be no prescription when possession was 
permissive, being allowed for affection for a kindred or the like, 

the reason being that in a case 
like this possession cannot be regarded as adverse. , 

Manu (VIII. 146) has declared, '* In the case of things used with 
friendly assent, they do not become lost by mere adverse possession." 

‘ If th<* owner is neither an idiot, nor a minoi, and his property 
is enjoj’ed by another before his eyes, it becomes lost to him by law, 
and the adverse possessor shall retain that property.’ [Maun VIII. 148] 

?ri5»T 53!^ I 
qjfjsxrf wtrur ii 

‘ But a pledge, boundary, and property of a learned Brahmana (a) 
are not lost tlirough adverse possession.’ [.Mann VIII. 149]. 

'sr sf fltfN ii 


The reasons for these exceptions are sound as there is justification 
for the real owner in not assei ting his right, as in the case of deposit, 
the owner has no reason to object to it, and in the case of idioCs'or 
minors, diey are unable to assert their rights. So is the case with 
wemen owing to their modesty and ignorance of their rights, or in the 
case of the king who is too busy with the business of the State, or the 
Vedte scholar (/r) or heretics who are busy in their own seiious works. 

n A t i , , , a , 
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These principles are not peculiar to the Hindu system, but are also 
found in other systems of jurisprudence. 

The plain meaniufr of the text of Yajiiriviilkya (II, 24) beating 
upon tlie question of prescription seems to be that 
criptlon**^ P*"®*- i,e who sees liis land being enjoyed by a stranger 
{ox Hventy years, and liis personal chattel for ten 
years without asserting his own right, loses them. 


s srqcft i 

•9 Os 
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Thus in Older that long possession may have the effect of 
destroying one’s title the pioperty or article must have been held 


by the stranger to the knowledge of the owner, and without any 
protest or opposition from him 1 

The presence of the knowledge qi{qqt with the absence of 
opposition on the part ot the owner has the 
mMt***^*^ effect of extinguishing his right and when either 

of these elements ate wanting, the resulting 
consequence will not arise. It, therefore, follows that whatever the 
length of possession of the stranger, it will be of no av 9 .ii if the owner 
was not aware of it, or being aware asserted his title and opposed the 
possession of the stranger. 

These are the essential elements in the constitution of the right. 
It is also clear that the effect spoken of is extinctive in its character 
as indicated by the word fiiq which means loss or deprivation ; words 


used in the texts ol other law-giveis are also of similar importance, 
Hence we can say that by adverse possession of the requisite character 
the owner loses or is deprived of something But then a remarkable 
controversy full of subtle distinctions clustering round the question, 
arises as to what that something is 

The Mitakshara (p 325) places a veiy narrow construction upon 
the text cited above, and the effect of prescription 
Hlts^shara^l according to it is very limited in its character. It 

argues that omission to assert one’s title cannot 
legitimately be regarded as a cause of the extinction of that title ; 
similarly, mere enjoyment, whatever its duration, cannot be regarded 
as a source of title. 

It, therefore, concludes that the loss spoken of in the texts means 
not the loss of the property itself but of the usufruct enjoyed by the 
person in adverse possession, so that the owner shall not be entitled 
after the prescribed period to lecover the profits already appropriated 
by the person in possession whom he has allowed to do so with his 
13 
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eyes open and without any opposition, as title cannot be lost by mere 
lapse of time in asserting it. 

But in cases where the adverse possession has continued without 
the man’s knowledge, he is entitled to the produce also even after 
20 years The adverse-possessor is always liable to be punished like 
a thief as ordained by Narada (VI. 14): “ The king shall punish a 

person who enjoys another’s property without any title as if he were a 
thief although he may have done so for hundred years." 

srsiT*TJn=g *ft ^ i 
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The construction put by Vishwarupa on the text of Yajnavalkya 
is tliat it is not correct to ignore the possession by 
(2) Vlahvarupai of one’s property ; and when it speaks of 

‘ loss ’, all that is meant is that he cannot claim it in a court of law. 
So the king may either confiscate the property or hand it over to the 
rightful claimant. • 

On the other hand, the authors of Kalpasutra, Ratnakara, 
Smrititatwa and Smirtichandrika maintain that 
I^at^ak'aVal adverse possession for the prescribed period and 
Sourltltatwat and fulfilment of the required condition does extinguish 
Smiitichandrika. owner so kept out of possession, 

not only to the usufruct but also to the property 
itself. They argue that there is no sufficient ground to limit the scope 
of the text by putting an unnatural and strained meaningupon the words 
in the way indicated above. If it be said that the usufruct is lost 
because of the owner’s own fault in omitting to protest against the 
possession of the trespasser, the mention of the twenty years prescriptive 
period becomes infructuous and the natural inference in that case is 
that the property cannot be lost by mere non-enjoyment which is also 
not correct. Therefore, they hold that the prescription is extinctive 
and title also is lost. 

Manu (VIIl, 147) also says, ‘when the owner of the property knows 
of its being enjoyed by a stranger for ten years, 
(4) Manu. during which lime he does not complain of it 

either to the man himself or to the king, liis right over the property 
ceases.’ 

Bhavadeva maintains that adverse possession /or the prescribed 
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(5) Bhavadeva’s period to the knowledge of and without any 
doctrine of pro- opposition from the owner, has the effect of raising 
■umptlon* presumption that the owner must have abandoned 

tlie property and that the possessor acquired the title to it by a sort of 
appropriation of a thing which is for tlie time being without an 

owner. So according to him the extinction of title of the previous 
owner is not the direct result of adverse po.ssession for the prescribed 
period suffered by him without opposition but is the result of 
abandonment which is presumed from adverse possession. The loss 
of title is according to him a matter of inference. The presumption of 
abandonment, .since it arises from the text quoted above, must be taken 
to be irrebuttable in its character. Pradipakara also accepts this 
view, but with a little amendation. Viramitrodaya points out that ten 
years or twenty years is really not too long a period to be beyond 
all human recollection and when no body recollects any transfer in 
favour of the possessor or any abandonment by the previous owner, 
the inference is that no such thing took place, since otherwise it would 
have been remembered ; hence the presumptions on wliich reliance has 
been sought to be placed by Biiavadeva and the Pradipakara do not 
really arise and their doctrines cannot be seriously sustained. 

The real difficulty in the way of accepting the doctrine of 
extinctive or translative prescription arises from 
extinctive pree- '^few which seems to have been widely 

died“ *'■***■ recognised that title cannot be extinguished by 
mere adverse possession without consent or 
concurrence of tlie real owner, hence Vijnaneshavara attempted to 
explain the text of Yajnavalkya by arguing that loss spoken of 

there refers to the loss of usufruct already enjoyed, but lie does so by 
putting a somewhat strained interpretation upon the words of tlie texts, 
Vrihaspati endeavoured to dispose of the question in a somewhat 
different way ; the text of Yajnavalkya and similar other texts, he 
contended, were designed to point out the risk of indifference in 
asserting one’s title to a property which is being enjoyed by another, 
and hence to impress upon the owner the duty of preserving with care 
the evidence of his title by asserting it in proper time. This view 
reduces the rule of prescription to a rule of evidence, but the obvious 
objection to it is that it makes the prescription of definite periods 
(10 to 20 yeans) superfluous, since it cannot be said that tlie risk is any 
the less before the completion of these periods. 

Apararka avoids all these controversies by maintaining that the 
loss of property as contemplated in these texts has been stated from 
the stand-point of positive law administered by courts, but it does not 
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indicate the real direction which the property lakes under those 
circumstances, as is supported by Maim who declared that (VIII § 108) 
" If a person not being an idiot oi a minoi allows his property to be 
enjoyed by another, then his title to it bleaks down, the person in 
enjoyment succeeds in litigation " Thus ilie coui t will not help the 
owner in getting^ back the pioperty, liom the peison in possession, but 
his title would not be lost, and il the person in possession out of moral 
scruples roturns the property, the title and possession again vest in 
the same individual, i.e., the leal ownei. Apaiaika has therefore 
reduced tfie rule to a rule of limitation of action but lie could riot 
consistently maintain the distinction between a rule of limitation which 
is meant for the guidance of courts, and a rule ol prescription which 
operates by extinguishing the title itself. 

There is a text of Vrihaspati whicli lays down that “When a 
person has been in possession continuously foi 30 years without any 
inteitiiption, that possession will not aftei wards be disturbed," 




Viramitrodaya reconciles this text with that of Yajnavalkya by 
holdinli^ that the rule of 20 yeais applies where no assertion of title has 
bfefen made by the owner, but the 30 years’ rule applies where inspite of 
assfeition of title by the owner adverse possession has been continuously 
maintained. Dr. Sen says, 

“As legaids tlie ccntioveisy, it would seem that the texts 
themselves laid down not merely a rule of limitation 
Dr. Sen’s cbh- q,- ^ rule of evidence but a rule of extinction of title 

ClUBlODe f 

by operation of law. The text prescribing property 
by wrongful possession, although that property may have continued fora 
lotig tilne, is not teally in conflict with the texts laying down definite 
periods for extinction of title by prescription, for a man may be punishable 
for tlie original trespass even after a long lapse of time apart from 
any question regaiding the civil rights ol the paities and the civil 
remedies of the original owiiens When, however, in cour.se of time, 
the consttuctive peiiod was lollowed by the critical period of Hindu 
jurisprudence, and ilie philosophical juiists who took up the discussions 
bfegan to ehqulre into the theoretical basis of prescription, they were 
beSet wltli doubts and difficulties and the result was that different 
jurists tried to solve them in different ways." 

A Study of mddern European jurisprudence reveals a similar 
cdntrov^lsy ahd k slHiilar disinblihktion to regard titles as capable of 
bHng totally lost through mhre dispossession. , 



PRECRIPIION A.NU LIMITATION 


101 


Befoie Justinian’s time, the periods for the operation of nsucapiiou 
were one year in the case ot movables and two 
yeais in the case Jif immovables within sohnn 


Romaa Lawof 
prescription coni' 


£aredwitli Hindu lUxhcuut, and it was essential that the possession 
must have liegun bona fide and tx jnsta causa, 
i.e , in some lecognisecl method of acquiiing piopeily. Under Justinian 
legislation, was superseded by piescription with the peuod 

fot its opeialion considerably lengtliened : Irom one year to three yeais 
as legards movables, and fiom two to ten oi twenty yeais as legaids 
lands according as the adverse possession was held against a person 
piesent in the piovince or absent theiefrorn. It was veiy much similar 
to Hindu Law excepting on these points: ( 1 ) the piescnptive period 
foi movables was shorter undei the Roman Law than under the Hindu 
Law ; (2) Hindu Law did not allow any preset iplioii against an absent 
owner ; ( 3 ) When the jpossession had no bona fide beginning the period 
was lliirty years in Roman Law which was known as prescriptio 
longisstmi temporis wliich compares with tlie lule of thiity years 
of Hindu Law when not free fiom veibal protest. So tlieie is 
sti iking resemlilance in tlie two systems of jurisprudence on tliis 
point. 

In the absence of evidence to the contrary, possession is evidence 
of title. But title to a property is superior to 
possession foi the determining of one’s actual riglit 
to a ptoperty. Possession depends upon title and 
in fact it is legalised by title. Possession not 
sanctioned by title is not legal, as explained by tlie 
Mitaksliara Hut according to Apararka, title is an additional proof, 
Ydjiiavalkj’a [II. 27] says. ‘Title piedominates ovei possession unless 
the latter he lieredilary.’ 

The exception in die case oi hereditaiy possession shows that such 
possession excludes an enquiry into tide Hut loi the desiied el'feet 
die possession must have continued thiougli three geiieiations. So 
Nnrada[I 91] declares, ‘where possession has continued thiough three 
geneiations in the past including tlie Liliier, it cannot be distmhed even 
if it was wiongful'. 


Long posses- 
■lon I Relativo 
strength of 
title and 'pos- 
session. 


Vyasa says, " possession extending 6 ver one .gen^fj 


possession for twenty years, so that possession fpr iQU'i 


s'id >■ <ft , 
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means possession for at least sixty years," [cited in Vir. on Bliukti]. 

^iPsr fir^r^vfrRT i 

The Mitakshara lays down that for possession whicli had Its 
beginning within living memory, valid title may be proved or shown, 
hut in case of immemorial possession the origin of title is obscure, so 
further enquiry may be excluded and this principle has been accepted 
by Katyayana on the basis of the text of Narada [I. 89] to the effect that 
when it is impossible to ascertain any one’s title, possession descending 
through three generations must prevail. 

?n*Tm i 
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The rule can, therefore, be deduced thus that mere po.ssession 
does not supersede an enquiry into title, for possession may be with 
one and title with another, but when possession has descended through 
three previous ancestors, it may be so excluded and even in this case 
such long possession if shown to be wrongful, may be disturbed. This 
presumption is not absolutely irrebuttable. Such assumptions are 
found in other modern systems as well. 

The relevant and important texts on adverse po.sse.ssion and 
limitation are as under : — 

(1) Adverse possession : 

I 
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^2) Limitation : 
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§ECTION 5. INHERITANCE AND SUCCESSION 

The law regarding acquisition of ownership througli kinship or 
lieirship independently of any voluntaiw act on the part of a person, would 
now be the subject for our ronsideration. Succession covers a much 
wider field of which only a part is affected by inheritance. Inheritance is 
derived from the Roman heres ; an heir takes by inheritance, but a 
successor may take also under a will or other arrangement. The law 
of Inheritance comprises the rules according to which property, on the 


Definition of 
the law of 
Inheritance. 


civil or natural death of the owner, devolves upon- 
other persons, solely on account of their relationship 
to the former owner. This title has been treated in 


Hindu Law undei the heading Dayavibhaga which includes not only the 
law of inheritance but also the rules of division of any estate, in which 
several persons have vested rights arising out of their relationship to the 
owner. Civil death of a person results irom his entering a religious 
order, or excommunication. The relations or kinsmen {Sanibividkd), 
having a right to inherit are of six kinds : — Those having (1) Blood 
relationship (consanguinity), (2) Relation by adoption, to the adopter 
(3) connection by marriage, (4) spiritual connection, (5) co-membership of 
a community or association, and (6) Relationship of a ruler to his subjects, 
These may be considered according to the natural 
dlvMonir. status of the person leaving the property, 

under the following heads : — 

I. Regarding Succession to a Male : 


(1) To a house-holder {griliasthd), a member of an undivided family 
[avibhakUi). 

(2) To a temporary student {upakurvana brahmaciiariii), to a 
separated house-holder [vibhakta grihastha), and to a united house-holder 
in respect of his separate property. 

(3) To a re-united coparcener {Samsrishtin). 

(4) To a professed student {naishthika brahtnacjiari) and to an 
ascetic ( Ynti or Sannyasi). 

II. Regarding Succession to Females : 


(1) To unmarried females. 

(2) To married females having issue. 

(3) To childless married females. 

III. Regarding persons excluded from inheritance : 
The property which so devolves upon a person is termed Daya 


Meaning 

Dayn 


T he Mitakshara defines it as signifying 
" ilie wealth which becomes tlie property of another, 
solely .by reason of his. relationship to the owner.” 
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The wold ‘ solely ’ has been used to exclude any other cause, 
such as a gift or a sale by the owner, and to emphasise the fact that 
It IS the relationship alone whicli determines the acciual of ownership 
But Dayajbhaga defines daya as signifying gift. In the law of 
Inheritance, however, the teim daya is by usage employed to signify 
wealth in which propiietaiy liglit dependent on lelationship to the former 
owner, arises on the extinction oi his ownersliip by death, natural or 
civil, such as degradation, renunciation of worldly objects and 
letirement to a holy place for religious put pose The difference in the 
two definitions of tlie teim daya is due to the fact that while according 
to Mitakshara it is not absolutely necessary that the ownership of a 
person must cease before his kinsmen may get an inteiest or owneiship 
in the property, {e.g , paternal male ancestor in tiie male line.) 
Dayabhaga holds tliat cessation of the ownership of a person is a 
condition precedent to the acquisition of ownersliip by kinsmen by 
virtue ol the relationsliip tliat exists between the two. This, therefore, 
is the fundamental dilTerence between the two schools. So according 
to Dayabhaga. ownership to a person’s propeity on account of kinship 
to that peison arises only on his death, however close his relationship 
to the owner may be ; or in other words, the doctrine of the acquisition 
of ownership upon the demise of the last owner g'qcjf must 

prevail. But according to the Mitakshara, there are certain relations 
who, at the moment of their birth, acquire ownership in the properly 
of tlieir kinsmen, i.e., tliey become co-owners in the property and their 
ownership does not depend on the cessation of the previous ownership ; 
thus it is their birth that determines their co-ownership which lias 
been termed as the doctrine of acquisition of property by birtli 
and is tlius contrary to the doctrine ol Dayabhaga in this 

respect. 

The Mitakshara doctrine of the acquisition of property by 
birth is limited to sons and grandsons, but the 

I®*'**'*"***™ Viramitrodaya includes great-grandsons also in 

ClOCtrlll0* r 

tins category. Therefore, according to the two 

classifications of heirs, the Mitaksliara school holds that daya is ol two 
kinds, namely, unobstructed {a-pratibandha) and obstructed 

{sapratibandha) 

The Mitakshara (Ch. I. Sec. 1, 3) further elucidates the point thus; 
’•'The wealth of the father or the paternal graud-father becomes the 
property of his sons or grandsons, in right of tljeir being his sons or 
grandsons ; and tliat is a devolution of property not subject to 
obstruction. But property devolves upon (patents), oi uncles, brothers 
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and the rest, upon the demise of the owner, it there be no male issue; 
and thus the actual existence of a son and the survival of the owner, are 
impediments to succession ; and on their extinction the propeity devolves 
upon the successor by the right of his being uncle or brother This is 
known as inheritance subject to obstiuction." This distinction as 
regards the devolution of property subject to obstruction and otherwise, 
has not been recognised by the Dayabhaga, In that school, all heritages 
whether of sons, grandsons, great-grandsons, or brothers, uncles and 
the rest, are liable to obstruction. 

The question arises as to what kinds of the property of the father 

does tlie peculiar doctrine of the Mitakshara apply ? 

vered***by^ tte Mayne (Ed. IX. p. 344) says, “ All property which 

peculiar Mltak> a man inheiits from a direct male ancestor, not 
■hara doctrine. . 

exceeding three degrees higher than himselt, is 

ancestral property, and is at once held by himself in coparcenary with 

his own issue. But where he has inherited from a collateral relation, 

as for instance, from a brother, nephew, cousin, or uncle, it is not 

ancestral property; consequently his own descendants are not 

coparceners with him." Similarly, he maintains that the property 

Inherited by a man from a female or through a female, or father’s self- 

acquisition neither belongs to the co-heir (p. 451) nor is ancestral. 

It appears that Mayne has not given a correct statement of the 
Mitakshara law though the inaccuracy may not lead to any difference 
in the result. This wrong notion is due to the translation of the 
passage : 

by Colebrooke in these words : ' therefore it is a settled point, that 
property in the paternal or ancestral estate is by birth.’ The correct 
view of the Mitakshara seems to be that the right acquired by a son by 
birth in the property of the father is not limited to any particular kind 
of property, but extends over all the property of the father, however, 
acquired. 

The Mitakshara concludes after an elaborate discussion on the 
maintainability of the doctrine that property arises by birth, that 
therefore (« e,, on the grounds already set forth) it is certain that in the 
paternal as well as grand-paternal estate, property arises by birth. 

The separate ra^nWon oi 'paternal' ‘ grand paternal’ in this 

passage means that the son acquiies his light by birth in all kinds of 
his father’s properly whether ancestral or not. Thi.s view is further 
suppoited when in winding up this discourse the Mitakshara says, 
‘Although property, arises by birth in paternal as well as grand paternal 
14 
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(ancestral) estate, we shall mention a distinctive peculiarity in dealing 
with tlie text " land acquired by grand-father, etc." The peculiarity 
has been farther explained to be that the father’s right of free alienation 
is restrained by the egiial co-otvnersMp of the son ; while in the case of 
self-acquired property of the father, the son has no right to object 
to the father’s alienation but must acquiesce tlierein, This point 
has been cleared by the Mitakshara, “consequently the difference is 
this : although he has a right by birth in his father’s and in grand- 
father’s property ; still, since he is dependent on his father in 
regard to the paternal estate and since the father has a predominant 
interest as it was acquired by himself, the son must acquiesce in the 
father’s disposal of his own acquired property ; but since, both have 
indiscriminately a right in the grand- father’s estate, the son has a 
power of interdiction (if the father be dissipating the property)’’. It 
can, therefore, be safely said that the right that a son acquires by birth 
in his father's property is not limited to ancestral property alone, but 
extends over the entire property of the father, although the extent of 
the right is not everywhere the same but depends on the nature of the 
property ( 4 ?). 

As regards self-acquired immovables, the Mitakshara (Ch. I Sec, V, 
.. , 10) observes “ since he is dependent on his father 

Over Ilia self>ac> in regard to the paternal estate, and since the father 
qulaition. ^ predominant interest as it was acquired by 

himself, the son must acquiesce in the father's disposal of his own 
acquired property,” An earlier passage (Ch. I, Sec. I, 21) states, 
“ Though immovables or bipeds have been acquired by a man himself, 
a gift or sale of them should not be made without convening all the 
sons. They who are boin, and they who are yet unbegotten, and they 
who are still in the womb, require the means of support, no gift or sale 
should, therefore, be made.” 

The former passage indicates that the father can dispose of his 
self-acquired property, whether it be movable or immovable, in any way 
he likes and the sons must acquiesce, while the latter lays down a 
different rule, that the father is subject to the control of his sons in 
regard to the immovable property, whether acquired by himself or 
inherited from his father or other predecessor. 

The apparent conflict can be solved if the restriction as to the 
alienation of immovable property by the father be treated as an 
exception to the general rule regarding the father’s acquired property 
of all kinds. This interpretation has been given by the Viramitrodaya : 

“Atliough the ownership of the sons and grandsons in the property 


(«) Dt. Se^'»Hln 4 u Jurispradenoe p. 1^31. 
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of the father and the grandfather arises by birth alone, still by reason 
of the texts previously stated, the sons being dependent on the father, 
with respect to the father’s self-acquired property, and the father being 
entitled to superiority on account of his being the acquirer, the sons 
must give their assent to the disposal by the father of his self-acquired 
property excepting land and slaves, by reason of the previously cited 
text, namely — ‘immovables and bipeds, etc.^ (Ch. II, Pt. 1, 17). Another 
passage — Ch. II, Pt. 1, 22 — states that ' of immovable property, whether 
ancestral or self-acquired, the father may make gift and the like only 
with the consent of the sons by reason of the text previously cited, vis., 
— Immovables and bipeds, although acquired by a man himself, shall 
not be gifted away or sold without the consent of all the sons." In Rao 
Balwant Singh v. Rani Kishori (25 1. A. 54, 26 All. 267), their Lordships 
of the Privy Council held that the pa.ssage in whicli the Mitakshara 
prohibits the alienation of his self-acquired immovable property by the 
father without the assent of the sons merely lays down a rule, founded 
on moral and religious consideration, which carries with It no legal 
obligation ; regarding the apparent conflict in the Mitakshara it was 
observed that ' all these old text-books and commentaries are apt to 
mingle religious and moral considerations, not being positive laws, with 
rules intended for positive laws," 

The ground of maintenance of children born and unborn, by the 
Mitakshara seems to suggest that the precept is directory and not 
mandatory in its character. So the conclusions of their Lordships of 
the P. C. quoted above are correct that the precepts in Mitakshara Ch. 
I, Sec. 1 belong to the former class and of sections 4 and 5 to the 
latter. This dispute has been finally set at rest by the Mitakshara as 
well as Viramitrodaya as they lay down in one and the same sentence 
the dependence of the father in making an alienation of immovable 
property, Avhether ancestral or self-acquired : (Mit. Ch. I. Sec, I. 27 ) 

According to the 

well-known rule of interpretation iferi 

a word once pronounced can convey only one meaning, so one cannot 
maintain that it means one thing when the property is ancestral and 
another when it is self-acquired. Viramitrodaya expressly declares that 
‘with regard to immovable property, whether self-acquired or inherited 
from the father or the ancestor, the dependence on the sons, etc., is 
alike (Viramitrodaya Ch. I, 30). 5 WTOSITH 

These discussions, however, do not 
preclude the distinction between self-acquired and ancestral immovable 
property in the hands of the father, and a son can get only the latter 
partitioned but not the former, 
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Yajnavalkya (II, 22, cited in Dayabliaga,! has laid down, “ The 


Father’s power 
over ancestral 
movables. 


fathei is master, even of all gems, pearls and 
corals ; but neither the father nor the grand-father 
is so of the entire immovable property." 


fqeiT qg: I 


fqm srfqaTfl?: ii 


Colebrooke says that the father’s power over ancestral movables 
is limited by his own discretion and sense of responsibility. The 
Mitakshaia (Cli. I. Sec. 27j also says tiiat although property in the 
paternal as well as grand-paternal (ancestral) estate arises by birth, 
still the fathei has an independent power in the disposal of effects 
other than immovables for necessary acts of duty, and foi purposes 
prescribed by texts of the Shastras, such as gifts through affection, 
suppoit of the family, relief from distress, and so forth. It maybe 
taken that the fatlier has no absolute power of disposing of movables 
at his own discretion, but only for the purposes indicated in the above 
passage. The text, as cited above, does not impose any restriction as 
regards ancestral movables, and Viramitrodaya (Ch. II, part I, Sec. 17) 
also unreservedly holds that as regards gems, pearls, etc., though 
inheilted from the grandfather, the father alone has independence by 
reason of the previously cited text, viz., the father is master of all the 
gems, pearls, and corals, On the contrary Yajnavalkya holds that 
the ownership of father and son is similar in case of land which was 
acquired by the grand father, and in chattels which belonged to him. 
The commentary of the Mitakshara based on this text is that both the 
father and the son have equal rights in the grandfather’s estate ; 
however, the son's power to dispute the father’s claim created a difficulty 
in adopting the above view. This conflict can be solved if it be held 
that the fatlier has the power of alienating ancestral movables at 
discretion, but if he begins to dissipate them, the son has the right to 
object on the basis of his equal oivnership. The explanation of 
Nilkantha (Ch. V, Sec. 1 ) that the independence of the father in relation 
to gems, peails, and corals, etc., relates only to ‘ the wearing and othei 
use of ear-rings, etc., but does ti it extend to gilt or other alienation, is 
opposed to tlie Mitaksliara and does not contain the coirect view of 
law regal ding ancestral movables, as expressed by it. 

The Dayabhaga brushes all these distinctions aside, holding that 


l^ther'a Mwer 
nder JDavai 


under 

Ifhatga 


Bwer father is the absolute owner of all his property 
layni whethei ancestral or self-acquired and that the 


son’s ownership accrues only on his death. The 
ret^uirlng the concurrence of the son are regarded as only moral 
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(2) Dayabhana. 


and reliffious injunctions, so the father, being tlie absolute owner, can 
alienate the property in any way he likes ; the prohibitory texts do not 
affect the validity of the transaction. Says Jimutavahana, “So likewise 
other texts, such as ' Though immovables and bipeds have been 
acquired by a man himself, a gift or sale of them should not be made 
by him without convening all the sons’ must be interpreted in the same 
manner Here the words ' should not be made ' must be understood to 
mean ‘ must be made.' Therefore, since it is denied that a gift or 
sale should be made, the precept is infringed by making one. But the 
gift ot transfer is not null ,’ for a fact cannot be altered by a hundred 
texts." 

Thus under the Mitakshara the son acquires an interest in the 
The positions father, ancestral or self-acquired, 

under I on his birth ; as to ancestial property, the inteiest 

(1) Mitakahara so acquired is equal to that of the fathei, it entitles 
him to call upon the father to effect a partition, and as to immovable 
property it gives him further right to prevent an alienation by the father 
without his consent. But under the Dayabhaga, the son has no 
co-ownership with the father during the latter’s life- 
time as his ownership arises only upon the cessation 
of the father's ownership ; so a partition cannot be enforced upon the 
father who is free to give or sell the property without the son’s 
consent (a). 

The question, therefore, arises whether the son, under the 
Interest of son Dayabhaga, has got any interest in the father's 
under Daya- properly during the latter's life-time ? Referring 
bhaga, Yajnavalkya, “The ownership of 

father and son is similar in land which was acquired by the father, and 
in a corrody and in chattels," Jimutavahana explains that chattels must 
mean slaves, and goes on to say that “ the meaning of the text may be 
as set forth by Dhareswara, ‘ a father, occupied in giving allotments at 
his pleasure, has equal ownership with his sons in the paternal grand- 
father’s estate. He is not privileged to make an unequal distribution 
of It, at his choice, as he is in regard to his own acquired wealth.' 
So Vishnu says, ‘ when a father separates his sons from himself, he 
will legulate the division of his own acquired wealth. But, in the estate 
inheiited from the graud-father, the ownership of father and son is 
equal,' This is vety clear. 'When the father separates his sons himself 
he may, by his own choice, give them greater or lesser allotments, if 
the wealth were acquired by himself ; but not so, if it were property 
inherited from the grand-father, because they have an equal right to it. 


(S) Hmau Jurisprudence p. 1.^0, 
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The father has not in such cases an unlimited discretion." So it is clear 
that thougrli Jimutavahana repudiates the theory of right accruing by 
birth, this much interest in the ancestral property has been allowed to 
the son that the father has no unlimited discretion in distributing the 
property, if he may so choose to distribute it. M-iyne's remaiks in tliis 
respect are very clear. He says, “ In the very chapter in which 
Jimutavahana lays down that the absolute ownership of the father 
enables him to deal with his ancestral property as he likes, he also 
lays down that if he chooses to distribute it, he must do so upon 
general principles of equity, and cannot even for himself reserve more 
than a double share. He affirms for one purpose the very ownership 
by birth which he denies for another." The limits imposed upon the 
absolute discretion of tlie father in distributing the ancestral property 
in any way he likes to tlie prejudice of tlie sons go to show tliat tliey 
have vital Interest in tlie ancestral property. Their posse.ssion may, 
therefore, be compared to that of sui heredes under the Roman Law 
and tliat they arc family heirs, and even in the lifetime of their father 
are considered owners of the inheritance in a certain degree (n). 

Under the Mitakshara there is no such thing as succession to 

Devolutloii of property, so called, in an undivided family. The 

S roperty oa the whole body of such a family, consisting of males and 

OAYo of ft mom* if f 

ber of a joint females, constitute a sort of corporation ; some of 

faatlly. members, who are coparceners are persons 

entitled to demand a share on partition while others are only entitled to 
maintenance. When any member dies, ids claim ceases and on the 
birth of any member liis interest accrues. So deaths may enlarge tlie 
beneficial interest of the survivors, by the diminution of the claimants 
of the common joint fund or property just as births may diminisli their 
interest by increasing their number. Any member cannot demarcate 
his interest or allocate to himself any definite portion in tlie joint estate 
as birtlis and deatlis supervene. But under the Dayabhaga, the position 
of a deceased owner as the member of a joint family does not make 
any dilTerence whatsoever for the purposes of succession to tlie property 
left by him as a part of tlie joint family properly ; the person entitled 
to succeed, will be determined in the usual way, and it would create no 
difference whetlier he was a member of an undivided joint family or 
had separated from his coparceners before liis dealli. This great 
distinction between the two leading schools is clear 
^^J********^ d®fi* from the comparison of their definitions of partition 
or severance of co-ownersliip finite 1 The Daya- 
bhaga definfejii'it thus, "Partition consists in particularising by the casting 

C(i)Tp8UtStesLIb.n,TIt, XJX,S, ^ ' 
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of lots or otherwise, a property which had arisen in lands or chattels, 
but which extended only to a portion of them, and which was previously 
unascertained, being unfit for exclusive appropriation, because no 
evidence of any ground of discrimination existed. Or, partition is a 
special ascertainment of property, or making of it known (as inhering in 
a particular share with reference to a particular person)." [Dayabhaga 
Ch. I. Secs 8 and 9, as in Colebrooke], 

siisgisf 

fiWT*T: I 

But Mitakshara defines the term in a different way : Partition 
(or severance of co-ownership) is the adjustment of diverse rights 
regarding the whole, by distributing them or particular portions of the 
aggregate." [Ch. I. Secs. 1, 4.) 

3i3*TOrg^?Tf^<?«nsinT^ww!iT!iT 

Dr. P. N. Sen (p. 145-46) has very nicely explained the difference 
in these words : " The difference between the two views, therefore, 

consists in this ; according to the Dayabhaga, each of the undivided 
coparceners has owiiersliip, not over the entire joint property, but only 
over particular portions thereof which becomes manifest when upon 
partition these several portions are specifically allotted to the several 
co-parceners, so that at no time does the ownership of one among 
several coparceners extend over the whole of the joint property but it 
always extends over a part, unascertained and undefined before 
partition, and ascertained and particularised after it. This doctrine 
is, therefore, ’.known as or the .doctrine of ownership in 

a part According to the Mitakshara, on the other hand, the ownership 
of each coparcener in an undivided family extends over the whole 
of the joint property, and each part thereof, although to borrow 
the words of Lord Westbury in Appovier’s case, ‘ no individual 
member of that family, while it remains undivided, can predicate of 
the joint and undivided property that he, that particular member, 
has a certain definite share’ {x). The result is that each co-owner is 
deemed to be the owner of the whole, in the same manner as other 
co-owners are also the owners of the whole, the ownership of the 


Appoyxer v. Ram Subba Atyar tt iiL L A. 89. 
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one without excluding the co-ownership of the others. This view is 
known as or the doctrine of ownersliip in the 

whole". 

The principle of right aiising by biith applies to the Milakshata 
joint- family. Joint family as understood by that 
school IS found on the law of property which exists 
in the son and father, being coparceners in ancestral 
estate. The idea underlying that law is that if there is any property 
inherited by the father from his forefatlieis, his son obtains therein a 
vested right as soon as he is born This is the notion which has 
served as the germ of that complicated piinciple of law found in the 
Mitakshara. 

In Bengal, liowever, a different stand was taken from veiy 
early days against the co oidinate rights of a son. The honour of 
inaugurating this departure fiom the prevailing law which allows 
unrestricted transfer of landed property belongs to Jimutavahana. He 
establishes the unrestricted right of the father to do what he likes 
with the ancestral property. In Ch. II, 27, Jimutavahana says that 
there are ancient texts prohibiting the father from alienating the 
property, yet these texts are to be construed as implying a moral 
injunction alone. 

Let us first consider the texts on which Vijnaneshwara inculcates 
the right of the father and the son and then we shall see how by 
natural consequence the idea has given rise to the legal doctrine that 
every member of a family has a right to each item of its property 
by birth. Gautama says, "from the very moment of birth one 
obtains the ownership of the wealth, thus say the authorities. 

Of the 


immovable property and slaves altliough acquired by one’s own 
self there is neither gift nor sale without assembling all the sons 
Those who are unborn and those who aie lying in the womb, 
''squire subsistence.” Let us also note the text which is favourable 
k^^imutavahana. "The father being dead the sons should divide the 
wealth— since there cannot be ownership in them while the father is 
living,” (Devala) 

These texts are the bones of contention between the respective 
followers of Vijnaneshwara and Jimutavahana. There is a significant 
passage in Mitakshara (Para 23. Sec 1 Ch. 1) to that effect. In that it is 
said that as the srhbject of owneiship is a temporal matter, in other 
words, IS detefintned by refeience to customs and usages obsetved by 
the people at laljre, so also the same popular usage sanctions tlie 
,, ptinloiple that the son hss a right by birth. From this passage it is 
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abundantly cleat that the chief authority relied upon by Vijnaneshwara 
for his position that every member of a joint family has a right to each 
item of its property by birth is popular usage, and he looks to the 
text of Gautama and subordinates the rest of the texts to that opinion. 
Jimutavahana, on the other hand, adopted Devala as his guide and 
construed all other texts in conformity thereto. 

The difference between the conceptions of co-ownership has led 
the author of the Dayabhaga to lay down that a 
Sur^vori^p. *** person acquires ownership in another mm’s property 
on the latter’s death to which he had no right in his 
lifetime ; whereas the Mitakshara formulated the theory that the principle 
of survivorship applies to property, to the whole of which the survivor 
has a light fiom before, and the death of a coparcener simply removes a 
person having a similar right to tlie whole, and so the pre existing right 
of the survivor is augmented, but it does not create any new right in him 
In other words, a Dayabhaga coparcener holds the property in quasi- 
severalty, as if he were a tenant-in-common, whereas a Mitakshara 
copal cener holds the entire property, and every part of it, as if he were 
a joint tenant. The doctrine of survivorship is, therefore, bound up 
with the peculiar conception of co-ownership as advanced by the 
Mitakshara. One has to admit that there is a very close afihaity 
between the Mitakshara conception of co-ownership and the doctrine of 
survivorship as well as between Dayabhaga conceptions of co-ownership 
and the devolution of property by succession, Tlie reasons are that 
Raghunandana, the autlior of Dayatattwa, and the supporter of the 
Dayabhaga doctrines, and Nilkantha, the author of Vyavaliara Mayukha, 
and a follower of the Mitakshara school, do not depart from the course of 
devolution, yet they differ from their masters as to the conception of 
the interest of a co-parcener in an undivided family, Raghunandana 
criticising the definition of 'partition ’ in Dayabhaga says that ' the 
definition is not accurate for how may it be certainly known, since no 
text declares it, that the lot for each person falls precisely on the article 
which was already his ? ' — and gives his own definition of partition as 
‘ a distributive adjustment, by lot or otherwise, of the property of 
relatives vested in them over the whole wealth, in right of the same 
relation, upon the extinction of the former owner’s property ’ While 
Nilakantha (Ch. IV, Sec. 1) remarks that the prior undefined ownership 
of many brothers, eU,, is defined (and made known) by partition. 
According to some, by the extinction of prior joint ownership extending 
over the whole property, a particular owneiship is created in portions 
of it; but tills interpretation of the extinction and creation of particular 
ownerships is faulty, and it may be said that the particular ownership 
15 
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which was created in a poition was only made known by partition as 
inheiing in a particular thing (May. Ch. IV, Sec. 1). Whatever the 
subtlety of the arguments, it is evident that tlie Mitaksliara conception 
of co-ownership in an undivided family paves the way for the doctrine 
of survivorship while the Dayabliaga view is quite adverse to it. 

The logical conclusion from the above is that accoiding to the 
strict Mitakshara doctiine, an undivided coparcener 
enatiwaof*annn- alienate any portion of the joint 

divided co’par- property without the concuirence of others, and 
such alienation, if made, would be void altogether. 
In the chapter on the rescission of gifts, the Mitaksliara lays down that 
joint piopeity has been declaied unfit to be given in the same way as 
pledges, tiusts, deposits, Wc., on the giouiid that it is not the pioperty 
of the donor, meaning thereby that the donor has not got absolute 
dominion over it (Mitaksliara on Yajnavalkya II, 115) : 

In this connection another passage (Ch. 1. Sec. 1, 30) of the 
Mitakshara may be cited, ‘ among unseparated kinsmen tlie consent of 
all is indispensably requisite, because no one is fully empowered to 
make an alienation since the estate is common ; but among separated 
kindred the consent of all tends to the facility of tlie transaction, by 
obviating any future doubt whether tliey be separate or re-united ; 
it 18 not required on account of any want of sufficient power in the 
single owner ; and die tiaiisaction is consequently valid even witliout the 
consent of the separated kinsmen ’ An exception to the restriction on 
alienation is laid down on the basis of the text ‘ even 
a single individual may conclude a donation, 
mortgage, or sale of immovable property during a 
season of distress, for the sake of the family, and specially' for plows 
puiposes’, which has been explained by Vijiianeshwara to mean that 
“ while the sons and grandsons are minors and incapable of giving their 
consent to a gift and the like, or while brothers are so and continue 
unseparated, even one .person who is capable, may conclude a gift, 
hypothecation, or sale of immovable property, if a calamity affecting 
the whole family require it, or the support of the family render it 
pecessary, or iudispeiisable duties, such as the obsequies of the father 
Oit the llfee, make it unavoidable.” (Mit. Ch. I, Sec. 1, 28 and 29). 

British Indian Courts have departed from the strict rule of tlie 
f t J[adidla!l>d^pwr> Mitakshara as to tlie invalidity of an alienation of 
^ ^tlie property, by an undivided coparcener to this 
K, fdfctenti that they have held that the inteiest of 


Exception 
thla rvle. 




Act 
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an undivided co-parcener may be seized and sold in execution 
of a decree obtained against liim and the purchaser may get 
his share partitioned. As regards voluntary alienations, without 
consideration they seem to be unanimous and support the strict law 
of the Mitakshara, but in case of alienations foi valuable consideration 
they differ. The Bombay and the Madras High Courts have held 
that an alienation for valuable consideration should be held valid 
to the extent of the share which the alienor would have received on 
paitition so the alienee may sue for paitition, and thus obtain possession 
of the share to which he had become entitled by his pui chase. But the 
Calcutta and the Allahabad High Courts seem to stick to the strict 
Mitakshara view hy holding such alienations to be invalid, though in 
some cases in setting aside the alienation the courts have enforced the 
equities in favoui of the vendee in such a manner as to bung about the 
same lesult as in the Bombay and the Madias decisions. Tlieir 
Lordships of the Pi ivy Council have tetuarked that there can belittle 
doubt that all such alienations, whether voluntary or compulsoty, are 
inconsistent with the strict theoiy of a joint and undivided Hindu 
'family ; and the law as established in Madras and Bombay has been 
one of gradual growth, founded upon the equity which a purchasei for 
value has, to be allowed to stand in his vendor’s shoes, and to work 
out his lights by means of a partition (a), In face of the strict injunction 
of Mann, “ that he who gives propeity declared unfit to be given and 
he who leceives it aie both liable to punishment as if they were 
thieves," 

n St^oYkS; 

a purchaser with the full knowledge of the inalienability of joint 
propeity must be condemned, but the courts have held otherwise and 
lent a helping hand to the diverse influences already at woik iii 
undeimining the integrity of joint undivided family undei the Milakshaia 
law. While a D.iyabhaga coparcener can tiansfer his own shaie in the 
joint piopeity, and such a transfer will be valid even without the 
concurience of tiie co-parceners who cannot legitimately iuteidict an 
alienation of what is not their own, he cannot alienate the entire joint 
property. J iganiiath in his Digest quotes the opinion of Vachaspati 
Bhattachaiyya tli.it if the whole of the joint property be sold by one 
of the parceners, the sale is not valid so far as the shares of the other 
parceners are concerned but is valid to the extent of the vendor’s own 

(a) Sur^ Bunat Koerv^ Shoo Pfirsa 4 ^ 24B, x66| pifdqNathVt CHanif^ 

^ . 48, 6Xf 7 1 , 
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Position 

cognates. 


of 


shaie, and says tliat tins opinion may be admitted (Colebrooke’s Digest 
Vol. II, p. 58;, 

Another impoilant distinction between the two leading schools of 
Hindu Law relates to the position of cognates in 
the Older of succession. In the Mitakshara school 
all agnates, i e,, relations who trace their connection 
exclusively tiirough males are entitled to iniierit in preference to 
cognates, ie., relations tlirougli lemales excepting the daughter’s son 
and sister’s son The daugliter’s son has been shown a special favour 
and has been given a veiy high position in the order 
SOM?** * ^ * * "^'^ succession which has not been given by our 
Dliai ma-shastras In Yajnavalkya’s text also he 
has not been enumerated. So Vijnaneslivvaiti is constrained to fall back 
upon the particle ^ and uiges that by tlie impoit of this particle 


‘ also ’ the daughtei's son succeeds to the estate on failure of daughteis 
(Ch, II, Sec II 6). Apararka also does not accoid him any such 
position. Mayiie (Ed. IX p. 764) suggests that the reason of the 
position assigned to the daughtei's sons “is to be found in the old 
practice of appointing a daughter to raise up issue for a man who had 
none. The daughter so appointed was herself considered as equal 
to a son. Naturally her son was equivalent to a grandson, and as the 
merits of son and grand-son are equal, her son was ranked as a grandson. 
Consequently we find him enumerated among the subsidiary sons, 
and taking a very high lank among them. Later on, the practice 6f 
appointment of a daughter to raise up issue for the father became 
obsolete, but the fact of the nearness of daughter and daughter’s son 
lemaiued, and their natural claim to succession on the ground of 
mere consanguinity recommended itself for general acceptance." 
This is a very plausible explanation. A recent statute, vitt,, Act II of 
1929, has given a position to sister’s son also in the order of succession. 
The above are the exceptions to the general piinciple of the Mitakshara 


law. 


The Dayabhaga school does not recognise any difference between 
the agnates and the cognates, and the older of succession has been 
tfased on tile theory of spiritual benefit. Thus on this pi inciple the 
daughter’s son as well as other cognates are ‘ sifted in and out among 
the agnates, heirs in the female line frequently taking before very near 
sapindas in the direct male line, on the principle of superior religious 
efficacy.' (Mayne at p. 689). This is due to the interpretation of these 
two texts of Manu, : ‘ To three must libations of water be made, to three 
must offerings Of fpod (pinda) be presented, the fouith in descent is the 
giver, but the fifth ha!s4»o copceyn with them : To the nearest sapinda 
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tlie jnhei itance belongs ; after that the distant kinsmen {saktdya) shall be 
tlie heir, or the Vedic preceptor, or the pupil.’ In Paivana Sraddha a 
person pi esents funeral cakes not only to his tliree paternal ancestors, 
but also to the three maternal ancestors, so these maternal sapindas, 
although cognates, will succeed in pieference to sakulyas including 
agnates beyond three degiees. 

On the analogy of the succession of one's own daughter, the 
father’s daughtei’s son would succeed before the paternal grand-father 
and the test and so on Jimutavahana observes that ‘ on failure of 
the descendants of the father down to the gieat-grand son, it must be 
undei stood that the succession devolves on the father’s daughter’s son 
in like manner as it descends to the owner’s daughter’s son ’ and that 
‘the succession of the grand-father's and gieat giand-father’s lineal 
descend.mts including the daughter’s son must be undetstood in a 
similar maniiei according to the proximity of the funeral offering. 
The leason advanced by him is that ' even the son of a daughter delivers 
him in the next world like the son of a son,’ and the daughter's sons of 
one’s fathei and the rest transport lus manes over the abyss by offei ing 
oblations in which he may participate.’ (Dayabhaga Ch. XI, vi, 9). 
He fuither aigues that on failure of these persons the propeity should 
devolve on the maternal uncle and the test, as they pi esent oblations 
to these maternal ancestors of the deceased beginning with his 
maternal grand-father, whicli the deceased liimself was bound 
to offer. It IS by means of wealth that a person may become giver 
of oblations (Dayabhaga Ch. XI, vi, 13;, He ultimately sums up the 
discussion by saying that a kinsman whether sprung from the family 
of the deceased though of different male descent as his own 
daughter’s son or lus father’s daughter’s son, or spiuug from a different 
family as his maternal uncle or the like being allied by a common 
funeral cake on account of presenting offerings to the three ancestors 
in the paternal and the maternal family of the deceased owner, is a 
sapinda ; and the text (To them must libations of water be made, etc.) 
is intended to propound the succession of such kinsmen. The 
subsequent passage (To tlie nearest sapinda, etc.) must be explained 
as discriminating them iiccoiding to their degiees of proximity. But 
on failute of kin in this degiee, the distant kinsman {Sakulya) is 
successor {c). Thus Jimutavahana has made in-roads for a number of 
cognates in the list of successors on the principle of religious efficacy 
which is the guiding principle of that school. It cannot be said to be 
the sole guiding principle but the object of its introduction is to interpret 
and coiroborate the specific texts of the Dharma-shastras. Sri Krishna 

{f) Dayabbs^a Cb. XI, S««, VI, 19 an 4 ai aq^ Df Sqq’a Hpdu Jurisprudence p i6i, 




118 


LAW OF THINGS 


Tarkfilankar points out that a stranger who tlirows the bones of tlie 
deceased into the Ganges, or presents cakes to his departed spirit at 
tlie lioly shrine of Gaya might, on tlie giound of superior spiritual 
benefit, claim his property even in preference to his relations (Sri 
Krishna on Dayabhaga XI, vi, 33) : 








This comment on Dayabhaga shows tlie limited application of 
the principle, The Mitakshara school, on the other hand, advocates 
the principle of propinquity that no cognate, excepting a daughter’s son, 
can succeed in preference to an agnate. The principle of religious 
efficacy has not been even referred to by the Mitakshara excepting that 
the Viramitrodaya (Ch. XIII, Pt, I, Sec. Ill) makes use of it in finding 
a position for the great-grandson among the direct male descendants 
of the deceased on whom the property devolves before the widow and 
the rest. This novel interpretation derived from the theory of 
Jimutavahana made room for a large number of cognates and they 
were sliuffled in among agnates, so that many agnates who under the 
Mitakshara would have an undoubtedly superior position, are super, 
seded. 

The necessity for a general preference of agnates over cognates 
was keenly felt by the Mitakshara school owing to the follovving 
facts; (1) the interest of a deceased coparcener in a joint undivided 
property does not pass by succession but by survivorship ; (2) iu the 
case of a divided family, the close ties created by living under tlie 
peculiar organisation ol the joint Hindu family system wliicli was chiefly 
agnatic, and (3) the system of the Dayabhaga practically set aside the 
distinction between divided and undivided family by maintaining a 
conception of joint owiiersliip which was mucli more loose tlian that 
of the Mitakshara. The idea that co-owners held their shares in 
quasi-severalty and had full power of disposition, caused a disruption 
of the close ties of the old joint family system. 

The giadual disruption of the old family system explains the 
alteied course of succession and Brahmanism cannot be said to belts 
cause. Mayne, however, says “Brahmanism was rampant among the 

law-writers of Bengal It was this influence which completely 

remodelled the law of inheritance in that province by applying tests 
of leligious efficacy which were of absolutely modem introduction.” 
(o) Owing to the operation of social and economic influences that 
diverted the natural affection of the people into new channels in 


(o) Majrne's Hindu Law p. 93(1. Qilitiqu I}{. 
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Bengal, the old sclieme of succession fell into disuse. The altered 
direction of feelings required a corresponding alteration in the law 
which was effected by Jimutavahana by the introiluction of a new 
tlieory of religious efficacy. 

This distinction of agnates and cognates finds a place in other 
Western systems of law also, such as the Roman, 
where the 118th and 127th Novels of Justinian 
completely remodelled the laws of intestate succession by abolishing 
the difference between agnates and cognates and created a new order 
of succession, vie,, that of the descendants, the ascendants and the 
collaterals. 

It is but natural that the question of rights of women to own and 
inlierit the family property would depend upon the 
females?**** structure or constitution of the family to which 

they belonged. Owing to the constitution of 
the undivided family of the Aryan type they were recognised as mere 
dependants on their husbands and fathers. In the presence of male 
members, no woman could claim to inherit. They were treated as 
chattels and were without any independent rights, as is evident from 
the text of Manu (VIII, 416) "Three persons, a wife, a son, and a slave, 
are declared by law to have no wealth exclusively their own ; the wealth 
which they may earn is regularly acquired for the man to whom they 
belong." " The father protects a woman in her childhood, the husband 
during her youth, the son in old age ; a woman has no right to 
independence.” [Baudhayana II, 2 § 27, Maiiu IX, 3]. They liave 
not been mentioned in the list of heirs by Vashistha (CIj, XVII) and 
Baudhayana [I, S. 11, §§ 1—14, II, 2, 3 §§ 44— 46J. The latter 

expressly holds (on the authority of the Vedas) that tliey have no right 
to inherit. At least to tins extent his authority has been admitted by the 
Bengal (Cii. XI, 6—11) and the Benares schools that a female can 
succeed only by virtue oi express texts. It cannot be disputed that in 
eailier times, the position of women was that of complete dependence 
and originally tliey had no rights of succession or inheritance. 
Viraraitrodaya and Smriti Chandrika also clearly lay down that females 
are excluded from inheritance unless they are admitted to succession 
by virtue of special texts. The former says, " As for the text of the 
Smriti, namely, — ‘ Therefore, women are devoid of the .senses and 
incompetent to inherit,’ and for the text of Manu based upon it, 
namely— ‘ Indeed the rule is that women are always devoid of senses 
and incompetent to inherit,’ — these refer to those women wliose 
right of inheritance has not been expressly declared. Some 
commentators say that tiie term ' incompetent to inherit ’ implies 
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censure only, by reason of its association witli the term ‘ devoid of the 
senses,’ This arg'ument lias no force as the portion — ' incompetent to 
inheiit’ is prohibitory and not condemnatory (Vira. Ch. III. Pt. 1. 
Sec. 13). In another passage dealing with succession to Stridliana 
pi operty Viramitrodaya reiterates the same opinion and says: 'But 
the daughtei -in-law and others (of the same sex) are entitled to food 
and raiment only ; for the nearness as a sapinda is of no foice when it 
is opposed by expiess texts.’ 

The conclusion arrived at by the author of Smtlti Chandrika, 
Haradatta, and other South Indian as well as by all tlie oriental 
commentators such as Jimutavahana, is that tliose women only are 
entitled to inherit whose right of succession has been expressly 
mentioned in such texts as—' the wife and the daugliteis also but 
that others aie ceitainly excluded from taking heritage by the texts of 
the Sruti and of Maim.’ (af) Therefore, it is proved that the principle 
of the exclusion of females from inheritance was recognised on all 
hands from the very early times. 

The few cases in which ' women could succeed may be due to 
subsequent concessions made for special reasons in favour of some 
very near relations, such as, wife, daughter, mother and the like, Tlie 
same causes whicli led to the break-up of the family union helped 
women in getting their rights recognised Their right foi maintenance 
was to be preserved in tact better by giving them some property 
on the dissolution of the family. In this way their right as heiis and not 
merely as sharers originated. The old rule of prefeiring males over 
females would limit the riglit, so as to prevent the piopeity passing 
absolutely out of the family into the hands of male strangeis Therefore, 
it was but natural tliat the females would not be fresh stock of descent 
or that on their deatii the heirs of the last male owner would succeed. 
So it would be profitable to consider how the right of each of 
these females who were near relations, originated. 

Tlie daughter and the mother seem to have got their right to 
inheritance recognised fiist of all. A daugliter who 
da^^ter. ** * appointed to raise up a son for an owner 

of property having no male issue, remained in 
her father’s family, so that her son was treated as tlie owner’s son and 
not the son of his actual father. Manu allows a daughter to inherit, 
but it is not clear whether this fact applied to such appointed dnugliters 
Only or to Others also. The text assigning such a tight ol iiilieiitcince 
Is followed by thiee texts relating to appointed dduglitei only ; it 
"(PL, Vil Sec 30) tlieu lays down, "The son ot a mdii is even as himself, 

Ch. Pt. If, 15, Dt. Sbo’s Hudu Jutisprudonce p 170, 
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and as the son such is the daughter (tlius appointed). How then (if he 
have no son) can any inhetit his propeity but a daugliter who is closely 
united with his own soul ?” 

9rari^^q:.xi5rre*rifti swr ^?nii5f^crTH i 

sft 3rT?T^ 33T{ ^ ^ 3^ II 

am s^rs 5^ gflat 1 

a^WTcJifa wns’jft w 

The same view was taken by Smnti-Chandrika (IX. 2, § 16) 
and by Visvarupa (§ 24) who clearly say, ‘ The text of Matiu intends 
the appointed daughter alone." It is clearly noticeable that Manu 
(IX. Ib5, 217) while giving the order of succession in respect of the 
propeity of a man who left no male issue, makes no refeteiice to a 
daughter as an Jieir. The con ect interpietat/on of the above refened 
texts would be that they spoke of a daughter who became equivalent 
to a son by virtue of special appointment. The word used by Manu 
(IX. 130) is ‘ duheta ' (daughter) and notputreka (appointed daughter) and 
he has already dealt with the appointed daughter in the previous texts 
(IX. 127 and 128) So the last text or subsequent texts cannot refer to 
an appointed daughter only. Vrihaspati (XXV. 56) who closely follows 
Manu also understood it to refer to an unappoiSted daughter and says, 
" A daughter, like a son, springs from each member of man ; how 
then should any otlier mortal inhetit the father’s property while she 
lives." Narada (XIII. 50) also placed her in that position after the 
son on the ground that she continues the lineage. This is true of 
an appointed daughter only but her son would be of a different family 
and of a different lineage like, any other bandhu. When this practice 
of an appointed daughter became obsolete, the position of a daughter 
not so appointed was retained, which position had become familiar by 
usage ; and her right was then lecognised on the ground of consanguinity 
which is evident from tlie text of the Mitakshara (II. 2, § 2) ; 
" As a son, so does the daughter of a man proceed from his 
several limbs. How then should any other peison take her father’s 
wealth." 

In ancient days there was no distinction or precedence between 
daughters, unmarned or mairied, improvident or 
Distinction be- rich as to their right of inhei itance, on any leligious 

tw0Bn aAiiffli" o 

ter® unmarriiedy piinciple, Devala (3 Dig. 49D says, To iinmauied 
rS*.*^**^’ ******^ **" daughters a nuptial portion must be given out of 
the estate of the father ; and his own daughter. 


16 
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.lawfully begotten, “iliall take, like a son, the estate of him who leaves 
no male issue.” Yajnavalkya (II. 135) and the Mitakshara (II. 1 § 2) 
are also of the same opinion. Katyayana says : “ Let tlic widow succeed 
to her husband's wealth, and in default of her the daughter inherits, if 
unmarried or unpiovided.” Parasara (3 Dig. 490) has explained thus: 
” The unman ied daughter shall take the inheritance of the deceased, 
who left no male issue, and on failure of her the married daughter.” 
There is thus no idea of religious merit and the object of dowry is 
to facilitate her marriage and to benefit her. So far as the question 
of inheritance between married daughters is concerned it is but natural 
that poor daughters should be preferred to rich ones as explained by 
Mitakshara (II. 2, 4), Smriti-Chandrika (XI. 2, 21), Vyvahara Mayukha 
(IV, 8) and Viramitrodaya (p. 181) The Benares school recognised the 
daughter’s rights on the principle of consanguinity. The Bengal school 
which advanced the theory of religious efficacy advocated her rights on 
the ground that though she offered no religious oblations herself, she 
produced sons who could offer oblations {Ganga v. Shnnbhoo Naih 
22 Suth. 393 ; Jagannatha 3 Dig 194). A reference to Manu Smriti (IX. 
131 — 140) would show that the offer of funeral oblations by the daughter’s 
son was considered to be equal to that of a son’s son. The Dayabhaga 
school laid down (IX. 2, §§1-3; Srimati Pramila Devi v. Chandra 
Shekheb ChatUrji 43 All. 450) that no daughter could inherit unless she 
was capable of producing a son and thus the daughters who were widows 
or'barren or could produce only female issues were excluded. SmritU 
Chandrika also excludes batren daughters on the same principle (IX, 2, 
§ 10, 21), but its authority has not been accepted in Southern India. 
The Madras High Court declined to follow Smriti-Chandrika on this 
point (d). MacNaughten (at p. 22) gives the order of precedence in the 
matter of the succession and inheritance of daughters in the different 
provinces thus : “According to the doctrine of the Bengal school, the 
unmarried daughter is first entitled to the succession ; if there be no 
maiden daughter, then the daughter who has, and the daughter who is 
likely to have, male issue are together entitled to tlie succession, and 
on failure of either of them, the other takes the heritage. In no 
circumstances can the daughters who are either barren, or widows, 
destitute of male issue, or the mothers of daughters only, inherit the 
property. But there is a difference in the law as it obtains 
in Benares, on this point, that school holding that a maiden is 
in the first instance entitled to the property ; failing her, the 
succession devolves on the married daughters who are indigent, to 
the exclusion of the wealthy daughters ; that in default of indigent 


(4) SumiiMiiv, iluttammal $ M^d. 
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daughters, the wealtliy daughters are competent to inlierit ; but no 
preference is given to a daugliter who lias, or is likely to have male 
issue, over a daughter who is barren or a childless widow. According 
to the law of Mithila, an unmairied danghter is preferred to one who 
is married, failing her, married daughters are entitled to the inheritance. 
But there is no distinction made among the married daughters ; and 
one who is married, and has, or is likely to have male issue, is not 
preferred to one who is widowed or is barren. Nor is there any 
distinction made between indigence and wealth.” The same view has 
been advanced by the Mitakshara school and accepted by High Courts 
and the Privy Council (d). The Bombay -High Court has also held that 
a prostitute is not an unmarried daughter within the meaning of these 
texts (c). 

The right of the daughter as an heir was, therefore, recognised from 
the earliest times, at first of an appointed daughter and later it was 
extended to all daughters, whether appointed or not. The Mitakshara 
(II. ii, 2), citing the texts of Katyayana and Vrihaspati declares that 
“the daughters inherit in the absence of the wife.” Apararka holds 
that "in the case of daughters, ownership in the father’s wealth 
arises by birth itself as in the case of sons.” The Smriti-Chandrika 
(XI. ii, 7-19, 21), the Viramitrodaya (III. ii, 5, Settlur’s II. 406-412), the 
Vivada-Chintamani (p. 292) and Vijnaneshwara (II, 2,5) interpret the 
text of Manu as referring to the unappointed daughter and reject 
the contrary view of other commentators. 

Baudhayana, Apastamba, Gautama and Vashista do not mention 
the mother in the list of heirs ; Narada (XIII. 12) 
mrthir*** ^ also does not assign her any position in the list of 
heirs but recognises her right to a share at the 
time of partition among the sons on their father’s death. Manu (IX. 217) 
says, "of a son dying childless (and leaving no widow) the (father and) 
mother shall take the estate ; and the mother also being dead, the 
paternal (grand-father and) grand-mother shall take the heritage (on 
failure of brothers and nephews.)” 


3^ *nerT i 

^ fWTt fqgiifaT 

The gloss of Kulluka indicates the change in the law since the 
time of Manu, Vishnu (XVII 7) assigns the mother a place next 
to father and Yajnavalkya (II. 136) places both parents after the sons. 


(i) a Stra. H. L. 34a j a Suth. 176 ; lima Dtyt v. 
GokoolaHund 5 I. A, 46, 3 Cal. 587 J Audh Kumari 
V. Qhan 4 ra 2 All. ^61 ; jamn^baiy. (Chmfi 14 Bom 4; 


Totawa v. Basawa Bom. 2ag. 
(9) Tara v. Krishna Boiq. 495* 
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The origin of the motlier’s riglil to Inlieril has been based on the 
fact that she as well as the grandmother and great-grandmother are 
also sapindas as sharing with their husbamis the oblations which are 
offered to them by the male issue {LalltMai v. Mimkitvarbai 2 Bom 
388, 433). Her claim has lieen recognised owing to consanguinity and 
the merit site possesses for liaving conceived and nurtured the son 
in her womb. She has been even preferred to the fatlier in this respect 
(Mitak.sl)ara II. 3 ; Dayabhaga XI, 4, § 2). This reasoning was true of the 
natural mother but subsequently the adoptive mother also took that 
place (A.nandi v. Hari Suba 33 Bom. 404). But the Dayabhaga has, 
(XI. 4 § 2) on the principle of religious efficacy, preferred the father 
to the mother in the order of succession, because he offers oblations 
in which the son participates and she confers benefit on him by 
begetting other sons who may offer funeral oblations in which he will 
participate. 

Tlie right of the widow to be maintained by her husband’s 

Wldo ’arf ht ^'***^^ recognized from the very ancient 

* * times. But this right is dependent upon her living a 

life of chastity, Narada (XIII. 28) says, "when the husband is deceased, 
his kins are the guardians of his childless widow ; in disposing of her 
and in the care of her, as well as in her maintenance, they have full 
power.” The work of Narada is decidedly based upon Manu’s code 
and so this text shows that there is nothing in this code to countenance 
her right to inherit. 

The next step would be to set apart some amount or property for 
her maintenance to be left at her own disposal. Such a practice still 
exists in the Central Provinces (<*). This setting apart of a portion 
of tlie deceased husband’s estate depended upon the wealth 
and status of the deceased husband as well as upon her 
performance of her husband’s shrudhs and discharge of the 
charities to which lie had been accustomed (Vrihaspatl 3 Dig. 458), 
Tims in course of time her right to succession became recognised 
(Mitakshara II. L § 36 ; Dayabhaga XI. 1 § 6). The practice of 
viyoga also helped her in securing the right to inherit. The text of 
Gautama (XXVIII 18, 19) was construed by some to mean that she 
was entitled to succeed only if she raised up issue to her husband 
and ill us her right under the circumstances was not personal but as 
guardian of her son. The Mitakshara, however, treats this right of 
succession in the alternative. The male relations of her husband 
would naturally yield by giving her life-interest in the estate provided 
she abstaiued from raising any issue. 

(a) finni Pfoaai v. Pit Dalt Vf 1 . A. 39, 37 Cal. Jif. 
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The condition of chsislity upon lier right of succession, as 
advanced by some lawyers is wliolly unsupported by llie early texts of 
the Vedas. The question of widow’s inheritance arises only in the 
case of a divided member and she can take by succession as 
heir but cannot take by survivorship as a coparcener {Ram Pershad v. 
Sheochufn 10 M. I. A. 490). Thus the right of the widow to succeed 
as heir to her husband’s separate property was recognised from the 
very earliest times by Vriddha Manu (IX. 185, 212, 217), Yajnavalkya 
(II. 135), Vishnu (XVII. 4), Vrihaspati (XXV. 46, 47 55), Katyayana, 
Sant^ha Likhita and Devala (Dig. II. 532), Vriddha Manu says, " The 
widow of a childless man, keeping unsullied her husband’s bed, and 
persevering in religious ceremonies, shall present his funeral oblations 
and obtain his entire share.” 

Vijnaneshwara (II. I, 29) says, “Therefore it is a settled rule 
that a wedded wife, being chaste, takes the whole e.state of a man, 
who being divided from his co-heirs and not subsequently re-united 
with them, dies leaving no male issue.” (3) This principle applies 
only to the separate property of her husband who dies separated and 
not re-united and leaves no male issue. If a man died before effecting 
separation from a joint family but left self-acquired property, his widow 
would succeed to it, though the undivided property would pass by 
survivorship to his coparceners, as decided In Shivanganga case (c). 
According to the Dayabhaga (XI. 1, 25, 27) which recognised a 
widow’s right to inherit on the ground that she could offer funeral 
oblations to her deceased husband, she succeeded to his share when 
he was undivided, just as she would to the entire property of one who 
was separated (rf). She will also be entitled to inherit where the 
status of division has been established by agreement, but no actual 
apportionment has taken place or only partial partition has been 
effected {e). 

The reasons advanced by Hindu jurists in favour of a widow’s 

claims to succession were based upon the belief that her husband 

himself was born again and became one person with her (Manu IX. 8, 

45) ; Vrihaspati (3 Dig. 458) also says, " Of him whose wife is not 

deceased, half the body survives. How should another take the 

property while half the body of the owner lives ?” (/") There is no 

|i) Sonw Pmhai v. Ml. RaiHi 4 M. I. A. 137, 148 ; Gajapathi v. GaJapaOti 13 M. 1 . A. 497, 6 B, L. K. 

Suratieni v. Suranani 13 M. 1 . A. 1x3; Gajapathi v. soa, 14 W. R. 33; Narayan v. Lakshmi 3 M. H. C. 

CajapatM 13 M. I. A. 497- 3(9 : Patai Mat v. Ray Manohur 3 S. D. 349 [410) ; 

(a) Kalama Natchiar v. Raja of Sivagatiga 9 M. I. A. Sraiiin Pershad v Mt. Radha Besby 4 K. I. A. 137, 

339, 607- Ji ; Tihai v. Tekart 5 I- A. i6a^ 4 Cal. 190 } 148, xsa, 7 W. R. 33 ; Tsmmi Reddy v. Aehamma s 

Ptriaswam v. Psriasmtmi 5 I- A. 61, i Mad. 313. M. H. C, 335. 

(d) Lakshtaan v. Satyabhamabai a Bom. 30B; Oiirga (f) KalamaffaUshiarv.Raja of Shivagungagid.l. A. 

Nath V. Chmlamoni 31 Cal. 314. 610, a W. R. 31 ; TamburaUl Vaia v. Vim Rayyati 

(a) Buratifiti v. SuraHetri 13 U. I. A. ii}, 13 W. R. 40; i Mad. 338, 
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doubt tlmt this metaphor is only a metaphor and does not prove 
anytliiiig; it gives her preference over sons. But this difficulty would 
be got over if we study the text of Manu (IX, 104) : 

f^rga *nga aJU?; i 

whicli lays down that the division of the family estate should not be 
deferred till after the death, not only of the father, but also of the motlier. 
Besides this the widow has another point in her favoijr, vie , that of 
offering funeral oblations to her husband. Jitnutavahana (XI, 1, 43) 
applying his theory of leligious ef&cacy held that the sons were superior 
to liei as they performed acts of spiritual benefit from their birth while 
the widow only after she became a widow. As a motlier, she may have 
claims on hei descendants but as a widow her claims are purely 
personal as between herself and her husband and her claim over and 
above maintenance is against her husband. So she inherits her 
husband's separate property. If her marriage be legally dissolved or 
she may become an outcaste, she will lose her claim to inlieritance 
(ff). She, therefore, succeeds to the rights or to property wliich yv^S 
actually vested in her husband, at the time of liis death (At). She will 
equally take, if his title was vested, though his enjoyment was postponed 
(f). No fresh right can accrue to her as a widow in consequence of the 
subsequent death of some one to whom her husband would have 
been an heir if he had lived (;). The widow of a son (^) or of a grandson 
(/), or of a daughter's son, or of a father, or of a brotlier (;»), or of 
an uncle (»), or of a cousin {o) could not set up any claim to inherit 
before the enactment of Hindu Women’s Rights to Property Act, 1937, 
wliicli has repealed the rules of the Mitakshara and the Dayabhaga 
so as to enable the widow to succeed to the coparcenary interest of 
her husband in the partible property of the joint family and, along witl) 
his male issue, to his separate property, and to enable a Da.yabhaga widow 
to succeed along with the male issue both to the coparcenary inteiest and 
the separate property of her husband. In some cases where the contest 


(gl St'dawmol V. ddmlfisMor-Btiural 8 Dtad. 169. 

(ii) Vvaimitralayii p. 164 S. 13. p. tg? S. 3. 

(t) Smah Prasad v. Sadha Btsby 4 M. I. A. 137, 176, 
7 W. R. 5[ ffumstoiidsiy v. Sajssuru a W. R. 3*t- 
(j) Balaaima v, Patlapya 18 81ad, 168. 

(i) AyaMIts v- Raj Kmm 3 S. D, at, 38 ; Sai 
Sham Svituih v. PnmkWua 3 S. U. 33, 44 ; Hmalla 
V. Mt. Pads Umes 4 S, D. 19, 35; Mom Mohin v. 
Dhm Motua 1853 8. U. 910; Kiskors v. 
BwrosMHdtry 1838 S. D. 835; Anaodi Btia v. 
Batsmlg Cat 313 i v. Bai Uaaih la B.H. 

C. 79 j TImyatimal v. Amudatai 10 Kgd, 35 j a W. 


MaoN. 43, 73, 104, a Stca. H. L. 333, 834. 

(I) Peneata v. Vmkummal x Mad- 310 j Vadrsvu v. 
Wappalari x86i Mad. 135 ; RamKoMmw v. Oumiir 
I Bor 413, 458; Bhyrobu v, Nubkisssn 6S. D. 33, 
61. 

(ml YiHraj v. Tayatnmat 1834 Had. 184; PeddamaUu v. 
Aptu Rbk 3 M. H. C. 117 ; Jytmm v. Ramjoy 3 
S. D. 389, 383 ; 2 W. Mao M. 78; 
t») Vptndra v. Tkanda 3 B. L. R. 349 , Subaomlnee 
Wopsndra v. Tkanda 13 W. R. 263 ; Gauss v. Rukko 
3 AU. 43, 

(») Soortndranalk v. Ml, Bmanmu 13 M.I. A. 81. 
lB,L, «, 36(P,C.), 10W.Il.33. ' 
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lay beiweeii the widow of a sapincia and some oilier heirs having a 
preferential title, she w.is excluded on the general principle that she 
did not come within the list of heirs at all (p). Finally it was held 
that the Crown would take hy escheat in preference to her {q). The 
law is still the same in Bengal, Benares and Madras (/) subject to the 
two new statutory enactments, vis., the Hindu Law of Inheritance 
(Amepdmeiit) Act, 1929, and the Hindu Women’s Rights to Property 
Act, 1937. 

The Mitnkshara has laid down that the wives of sagotra sapindas 
are themselves sagotra sapindas and are included in Yajnavalkya’s 
term ‘gotraja’ (r), The wives of the ancestors have been recognised as 
heirs by Vijnaneshwara, but he is silent as to the wives of descendants 
and collaterals. The son’s widow, the grandson’s widow, the brothel’s 
widow and the widows of other sapindas cannot come in before the 
male sapindas, up to the seventh degree (r). There appears no reason 
why these widows of descendants and collateials within seven degrees 
do not come in before the samanodakas or after the sapindas are 
exhausted («). But all the High Courts in India except Bombay have 
not recognised their right to inherit. 

In Bombay the widows of gotraja sapindas inherit as collaterals 
and are preferred to male gotrajas in a more 
In remote line on tlie ground that succession goes in the 

Older of sapindaship. In Lallubhai v. Mankwuarbai 
(v) the Bombay High Court accepted the text of Manu (IX. 187j : 

ct?«r i 

^ m II 

"To the nearest jfl/rWa, male or female, after him in the third 
degree, the inheritance next belongs.” Vijnaneshwara says that the 
wives of brothers are also sapindas to each other because they produce 
one body with those who have sprung from one body ; on the same 
principle the daughter-in-law is a sapinda (w). This rule is limited to 
women, who marry into a particular and become gotraja-sapindas. 
The widow of a daughter’s son would not inherit the estate of the 
maternal grandfather {nij. The result of this doctrine is that "the 


(^1 Gann V. IMIto 3 All, 45 ; Ami\dtt BiiM r. Bamit 

9 Cal. 313. 

If) Jogiamlm Koar v. Seantary of State 16 Cal. 367 
|rj Feicuriam Latloobhoy v. Cassilua 7 I. A 330, 3 
Bom, no ; Vitimldas v. Jtshubai 4 Bom. art, per 
West, J., II Bom. 393, per MuttusamI Iyer, J,, 8 
Mad. 119, 137, 139. 

(s) MU. II, I, 3, 3 i Lnllubhoy v. Cassibai 7 1 . A. 313, 
3 Bom. 110 , 1 X 8 , 131 , 133 , 133; Mari V. Chintiam- 
mat 8 Mad. 107, 137 1 Jogdamba v. Seerelary of Slate 
Id Cal. 367, 373 . 
ill Mitakabaia II, 3. 


(»J Ibid II, 6. 

(o) 3 Bom. 388. 

(v) West aad Bublat Hmda Law, 431-33. 

(3) Valtiibhdtti V. Sekarbai as Bom. 381, 383 ; Nahat 
Chand v. Hemchand 9 Bom. 31 (brother's soa'a 
widow) ; Madhavram v. Bme 3i Bom. 739 (brother's 
son's widow) ; Keaurbei v. Vatab 4 Bom. iS8 
(father's widow or step-mother) ; Ruehava v. 
KalmgaPpa x6 Bom. 710 (paternal unele's widow) ; 
lallubhai v. Coiiihn 7 1 . A. 313, 5 Bom. no 
(paternal uncle’s son's wfdow); Roopehuad y, 
Poolekutid 3 Bar. 67a (son's widow). 
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members of the compact series of heirs specifically enumerated 
take in the order in which they are enumerated (V. M. IV. 8 § 18) 
preferably to those lower in the list and to the widows of any 
relatives, whether near or remote, but where the group of specified 
heirs has been exhausted, the right of the widow is recognized to 
take her husband’s place in competition with the representative 
of a remoter line.” {y) The males existing in the line of gotraja 
sapindas within which the gotraja relationship extends e.xclude the 
females. For example, the son’s widow is the first amongst the widows 
of gotraja {s). A paternal uncle’s son or grandson is preferred to 
the widow of another paternal uncle of the propositus (a), or his 
son (5). But the widow of a brother is a nearer heir than the paternal 
uncle’s son (c) 

On tlie general principle of exclusion of women, in all the provinces 
excepting Bombay and Madras, the daughters of 
sagotra sapindas, whether descendants, ascendants 
or collaterals, were not recognised as heirs (rf). But 
the son’s daughter, the daugliter’s daughter and the sister have now 
been recognised as heirs by the Hindu Law of Inheritance (Amendment) 
Act, 1929. The controversy as regards the sister’s right of inheritance 
has also been set at rest by this Act. 

The reason behind the recognition of the right of sister has been 
given by S. S. lyangar (at p. 621) in his learned 
treatise: "The sister is declared in some of tiie 
Smritis as entitled to take a share either upon an 
original partition or after a re-union (e). Vrihaspati says, Tf there be a 
sister, she is entitled to a share of his property. This is the law regarding 
the wealth of one destitute of issue and who has no wife or father 
(/).’ According to Sankha-Likhita, ‘the daughter shall take the 
woman’s property, and she alone is heir to the wealth of her mother’s 
son who leaves no male issue f^).’ A text of Vrihaspati is quoted in 
Jagannaiha’s Digest; 'But she who is his sister is next entitled to take 
the share ; the law concerns him who leaves no issue, nor wife, nor 
father, nor mother (A). And Kulluka, explaining Manu, IX. 212, referring 


(y) NaMehani v. Rmeiand g Bom. 31, 34. 

(>) ViOtlilas V. Jishuiai 4 Bom. 319, 331, soa's widow 
succeeds befoce paietnal uocle’s gou) ; Afipaji v, 
Uohmt Lot 94 Bom. 364, 391 F. B. (eon's widow 
pieiecied to biothei's sod's son); Kooham v. 
Kthtigappa 16 Bom. ^16 ; Pranfimm v. Bai Bhikhi 
45 Bom. 1347 ; Bsgkufioift Shankar v. Laamitai 
59 Bom. 417 (widow of paternal uncle pcefened to 
fafbet ststet). 

(n) Kashibm v. Monsoar Saghunath 33 Bom. 389. 

(b) Lallvhhay v. Cassibai 7 1 . A. 313, 3 Bom iio. 

(0) Basangavda v. BasanguvAa 39 Som. 87. 


(d) Nanht v. Gauri Shankar sS All. 187 ; Jagan Ifath 
V. Champa 38 All. 307; Jang Bir v. hit. Jamna 
13 Lab, 334. 

(<) UanuIX, 1x8, 313; Vishnu XVIIf, 35 ; Vaj. 11 , 
134; Vrih. XXV, 73, 64 ; Narada XIII, 13 ; Dig. 
U, 334. 

{/) Vrih. XXV, 73. 

(g) Dig. II, 333. Tbs comment of Jagannatha, 
following Ratnakara, is that It refets to the suc- 
cession as sister of one who was an appointed 
daughter and therefore had the status of a brother. 
See Vivadatatnakora XIX, lo-ii. 

(A) Dig. 534- 
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to a re-united brother affirms tlie sister’s succession if he leaves neither 
son nor wife nor father nor mother (/}. Nanda Pandit and Balambhatta 
interpret the text of the Mitaksliara which gives the right of inheritance 
to brothers, as including sisters, so that the brothers take first and 
then the sisters {J). But this view is opposed to the whole spirit of 
Benares law. It is not accepted even by tlie Mayuklia, which makes 
the sister come in after the grand-mother under a different text(/6), and 
has also been rejected by the Judicial Committee (/)." 

In Bombay a sister is treated as a gotraja sapinda owing to her 
Admiaalon of born in her brother’s family and she does 

rigltkta In not lose her position as a gotraja by acquiring 
om ay. husband’s gotra on her marriage. Therefore, 

she has been given a place among the gotraja owing to nearness of 
kin, between grandmother and grandfather (>«', before the half-brother 
and after the full-brother's son under the Vyavahara Mayukha («), but 
under tlie Mitakshara only after the half brother and his son {o). It 
is a clear rule that a wife on her marriage enters her husband’s gotra 
and the blood gotraship of women cannot be extended beyond the 
sister {p) Vijnaneshvara’s clear rule is that every wife is a sagotra 
sapinda of her husband {q), Nilkantha took care to point out that the 
sister is not on her marriage of the same gotra as her brother (r) and 
gotrajas mean samanagoira saplndas which point of view has been 
followed (i') thougli it is in conflict with the Mitakshara. 

Her right to be an heir has been admitted in Madras as well, In 
Lakshmunammal v. Thiruvengada Mudali {i), the 
, Madras Higli Court observed: “In discussing the 

riglit of widow, Vijnaneshvara explains the text 
cited in support of the doctrine that women are incompetent to inherit 
in a sense which would j usd fy the recognition of the claims of female 
heirs generally. He nowliere expressly accepts the position that the 


(») This seems to be the opinion of Satvdjna Narayan 
and Raglavanauda. See Dr. Buhier's note on 
Manu IX. 3ie, 

(j) Mit, II. 4 S. 1, note. This interpretation vas 
accepted in Sakhantm v. 3 Bom. 353 * es 

one ground for admitting a sister to succeed. 
Kesserbat V, Vatab 4 Bom. 18B, 204 ; Rudrapu v. 
/rawaS Bom. Sa Chandavarkar. J.,in BAagwuii v. 
Warubai 3a Bom. 300 rejecting this interpretation, 
confining it to cases governed by the Mayukha 
alone, « 

(ft) V. May. IV. 8, ig ; Bhaiwan v. Warubai 33 Bom. 
300, sxz* 

(f) Thakoorain v. Mohun it M, I. A. 3861 403; 

CMnnamal v. Vsnbataohata 15 Mad. 431, 433. 

(fff) V. May. ly. 8| 19-30 ; Vtnayab v, Luximabaefi 9 
M. 1 . A. 316, afifirming 1 B. H. C. v. 

17 


Matikuvarbai g Bom. 388, 445; Lakshmi v. Dade 
tfanajt 4 Bom 3Zo ; Beru v. Rhandu 3x4; Budrapa 
V. Jrava 38 Bom. 83 ; Mulj% v. Cursandas 34 Bom. 
583 1 BAagcvafi V. W0r«fia» 33 Bom. 300, 3x1, 3x3; 
Appaji V. Afokanlai 54 Bom. 364, 395 F. B. ; Bai 
Kesserbai v. Hansraj 33 I. A. 176, 30 Bom 431, 443. 
(m) Sakharam >. Sjtabai 3 Bom. 3331 34 Bom. 563 
supra ; 33 Bom. 500, supra. 

(0} Hari dnnajt v. Vasudev Janardan 38 Bom. 438 , 
Bha%»an v. Warubai 33 Bom. 300, 

{p) Lallubai v. Mankuvarbai 2 Bom. 368, 446. 

(g) Mit, on Yajn, I. 53. 

(f) V. May IV, 8, 19. 

(s) Mit. II, z. 3 

(/) (iflSa) 3 Mad, 341, 349 i 250 following RutH v, 
Badha Kriehna 8 M, li. C. 88* 
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claims of such females only are to be admitted as have the support of 
express texts. He himself declares that certain female ancestors not 
denoted in express texts are sagotra heirs, e.g , the great-grandmother. 
He does not pretend to give an exhaustive list either of the sagotra or 
bhinna gotra sapindas. Vijnaneslivara recognised the texts excluding 
females so far as to give priority to males and he indicates with sufficient 
clearness the niles wliich are to be observed in ascertaining the order 
of succession ... As a bhinnagotra sapinda, a sister falls within the 
definition of a bandhu and, ex-cept on the construction of the rule 
respecting female inheritance that it absolutely excludes all but 
certain expected lemales and does not meiely postpone their claims, 
there seems no sufficient reason for refusing her the position to which 
this court has declared her entitled." The text of Sankha-Likhita, 
as cited above, has been referr ed to, but that of Vrihaspati cited by 
Jagannatha has not been noticed (u). The unassailable reasoning of 
the judgment applies equally to daughters of all descendants, 
ascendants and collaterals within five degrees. This view has been 
re-affirmed on the examination of the authorities in Venkatasuhramaniam 
V. Thayarammal (»). So it has held that a father’s sister, son’s 
daughter, a daughter’s daughter a brother’s daughter, and a sister’s 
daughter are bhinnagotra sapindas or bandhus within the meaning of 
the Mitakshara and are not precluded by their sex and are in the line 
of heirs. 

SECTION 6. PLEDGE 

In the texts of Hindu Law, pledge been dealt with 

under the heading “ Debts." Pledge is treated as security for the 
payment of a debt. Narada (I. I17j says, " Surety and pledge, 
these are the two sources of ensuring the confidence of creditor." 

^ I 

The Mitak.sliara (cited in Yajnavalkya II. 57) defines it thus, 
"Whatever is placed under the control of the 
deH^tton* creditor by the debtor as a security for the thing 

lent to him is called an adhi." 

Narada first divides it into two classes, vie., (*j that redeemable 
within a definite time and («) that given for an 
yJIJ* clasaifica- indefinite time until the repayment of the debt, and 
these are again sub-divided in two categories, in 


<») Dig. n, 5}4' 


il>) KI4d. 


PLEDGE 


I3l 


as much as they may be eitlier for custody or for use. 

fer ^«ft^cr^a«rT ii 

at^'t VTlr?T^a^^: I t^arada I. 1,4] 

Vrihaspati’s division, (cited in Viramitrodaya on Adhi) gives eight 
divisions (1) movable, (2j immovable, (3) for custody, (4j for use, 
(5) discretionary, i.e., without a time-limit, (6) with a fixed time-limit, (7) 
evidenced by a document, and (8) evidenced merely by witnesses. 

^9!rT^r«TiETT%sTiq^ il 

This divergence in classification has been cleared by an explanation 
of Kalpataru that though the divisions are eight, yet the principle of 
classification is really four-fold according to the (1) nature of the 
property pledged, (2) form of the pledge, (3) time relation and (4) 
nature of the evidence by which pledge is supported. 

srerc 

There are two kinds of pledges in respect of which no foreclosure 
is allowed and the creditor must take his money with interest to which 
alone he is held entitled. They are (Ij pledges of good faith or 
according to another interpretation (2) pledges of solemn 

promise I former case, there is a great difference 

between the value of the pledge and the sum 

klmlsof ple’dges! advanced, as such a pledge is taken as a token of 
good faith of the creditor on the one hand and of 
the debtor on tlie other. Tlie expression may also 

signify a pledge of religious merit wliereby the debtor stipulates that he 
shall not perform a particular act of religious merit or if he performs it 
the benefit thereof shall go to the creditor, until the debt is paid off. In 
all such cases the creditor has no right of forfeiture as it entails a great 
hardship upon the one or the other, yet a right of sale at a proper time 
has been allowed. 

The latter class of pledge implies that there would be no foreclosure 
by means of the contract of the parties, Iti cases of sale, if there 
remains a surplus, the debtor becomes entitled to it ; but nothing ha.s 
been said of the case when the sale proceeds fall short of full satisfaction 
of the creditor’s claim. The methods of carrying out the sale are that 
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the creditor must ^ive due notice, of sale to the debtor, and in case of 
the latter's death or wlien lie is not traceable, in the presence of 
witnesses, or he may exhibit it at a public place for ten days after 
having fixed the price; if in that period the debtor does not come 
forward and re[iHy the debt the sale will proceed and the debt will be 
satisfied out of its proceeds. Katyayana (cited in Viramitrodaya on 
Adlii) says that in such a case the creditor should sell the pledged 
article after producing it before the king and obtaining his permission, 
and the surplus sale-proceeds will remain with the king (or the benefit 
of the debtor. 

3lT«Il?fT I JT I 

?:Rrecier: ^ ii 

It also appears from a text of Manu (VIII. 143), viz , “ However long 
the time may be neither an assignment nor a sale 
ed?lelf right*' made." !T «Tgi?r^t«nfBr- 

that the creditor had only a 
right of detention ; Mitakshara’s explanation that it refers to a pledge 
for use does not appear to be sound. Whatever the circumstances may 
have been at the time of Manu, subsequent well-developed rules 
regarding pledges show that a real right was created in the pledgee, 
which under certain conditions and on expiry of a certain period, 
either ripen into full ownership or entitle him to sell the plfdperty. 
This right appertains to properly itself and is distinguishable from the 
personal liability of the debtor to pay the debt. This position is 
clearly supported by the Mitakshara in these words, " The giving of a 
pledge is well recognised among the people as a conditional cause of 
extinction of property, and the acceptance of a pledge as a conditional 
cause of acquisition of property, so that after the debt had doubled or 
the stipulated time had arrived, the right to satisfy the debt ceased, 
and by virtue of the text of Yajnavalkya which is being conjmented 
upon, the debtor's right was extinguished for ever, and the creditor’s 
ownership became absolute." 

A security may become real or substantial in three ways ; — (1) 
through authority to enjoy, (2) through authority to foreclose and (3) 
through authority to sell. All these rights were recognised by Hindu 
Law, so a pledge conferred a real right on the pledgee. 

Viramitrodaya says that the right to create a sub-mortgage follows 
as a natural corollary from what has been said above 
regarding creation by the pledge of a real interest 
in the pledgee. It is also evident from a text of 
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Sec. 68 of t]he 
Transfer of Pro- 
perty Act com- 
pared. 


Duties of the 
pledgee. 


Prajapati. ‘‘A sub-mortgage cannot he created for more tliaii the 
principal money due by tlie debtor,” This is to avoid any confusion 
between the rights of tlie mortgagor and llie sub-mortgagee. 

Tlie mortgagee has also the right to demand fresh security, 
or ih tlie alternative, payment of the mortgage debt 
on the determination, loss or destruction of tlie 
pledge without the fault of the pledgee, caused by 
an act of the king or an act of God. The provisions 
of Section 68 of the Transfer of Property Act are also to the same 
effect. This shows the height of development of ancient Hindu system 
of law and the wonder is how human reason bridges over the gulf of 
time and space and ariive.s at similar re.sults. 

The duties of the pledgee may be said to be : (1) to observe 
proper care in keeping and using the pledge, (2) not 
to use or enjoy the pledge when it has been given 
merely for custody and (3) to return the pledge on 
the realisation of the debt When the thing pledged is spoiled owing 
to the negligence of the pledgee, life is liable to restore it in its original 
condition or pay its price. When the pledge is for use, no interest can be 
claimed by the pledgee, In case of total destruction of the pledge, the 
pledgee cannot claim the principal without paying the price of the 
pledge as a compensation ; and in case when the object of pledge is 
greater in value than the principal and the Interest payable to the 
pledgee, the balance may be claimfed by the pledgor. The pledge is to 
be returned when the debt has been paid off. If the pledgee be absent, 
the debt may be paid to the members of his family and the pledge taken 
back ; if no per.son is available the eflfect of the tender of the debt would 
be that the interest would cease to run from the date of the tender. 

The pledgor can sell the pledged property even during the 
continuance of the 'pledge, as his ownership is not 
pl^gor.* affected in any way, and in such a case, the vendee 

steps into the shoes of the pledgor and can redeem 
it. In early Hindu Law a second mortgage could not be created as 
Katyayana says, “ If a person pledges a property to two individuals, 
then the first transaction sljall prevail, and tlie pledgor shall be 
punished like a thief" [Cited in Virbtnitrodaya on Adlii], 

Creditor's duty in case of pledged goods : — 
Subject to natural wear and tear, a creditor shall 
tihe parties to a preserve the goods pledged whether movable 
** * *** or iirtinov^ble’ in the same condition in which they 


Rights, duties 
and liabilities of 
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were deposited (Harit). 

*i«TTC«nfirc»s i 

gip®[«n Hs^gi^sqf^sKmg^ ll 

Creditor, using jfteq or damaging Wt^q:— 

A creditor shall not use a pledge given to him for custody nor shall he 
cause damage to pledge given for use, and a creditor doing either of 
these things sliall not be entitled to interest. 

«i«at ^ sens^ii [vaj. 11.59] 

Creditor's liability when pledge is spoiled or destroyed :— 

A pledge spoiled or destroyed unless by an act of God or king 
sliall be made good by the creditor. 

The debtor is bound to give ahother pledge or to pay the principal 
with interest, if the pledge is destroyed by an act of God or king or is 
lost when carefully kept. 

As Yajnavalkya (IL 60) also observes ; 

snmtfqT 

Different grades of right of mortgage \— 

(1) Mortgage of the same property to different mortgagees at 
different times is disallowed because a pledge is valid only when it is 
actually given in possession of the creditor. For that reason only the 
first mortgage is valid in the case of repeated mortgages of the same" 
property with different creditors, but if it is mortgaged with various 
creditors at the same time, the priority of the possession is the 
determining factor. 

'jqfg qsiiqqrcT i 

As Vashista observes ; — 

^5T gw tiwnfMwsRrc: II 

«raq5 ^ g wtw eBTqmnr^i 

And Katyayana says : — 

a*i\4qg afeqf i 

ciqt: siTff eraierf ll 
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A f)ledge slitill he forfeited when the principal is doubled or 
when tl)e term of redemption expires. 

As Yfijnavalkya [II. 58, 6-1] says: 

Wlf^Ti r5!S% SI I 

^T5r*at si^el^ 'TSSI ST il^fe || 

3 saf i 

JXt«r sxftslt II 

A debtor could at any time redeem the pledged property on 
payment of the debt and the accumulated interest which according to 
the rule could not exceed the amount of the principal. [Yajnavalkya 
II. 62]. 

*xt^s?rt ^rifsx: ?^s?t^«rr i 

«jsi f%fsx^snfqnTH^*iT3^il 

Right of creditor to sell : Similarly a creditor may sell the pledge 
in the presence of witnesses, if the debt is doubled with interest, and 
the debtor is either dead or has absconded. As Yajnavalkya 
says : 

sn ei5x i 

ftm «rTi:«JlT^T5ift ^m%«F.ix[ll 

And Vrihaspati observes : 

»j^ii5l5WTr»ir% I 

55IX ei^«x ^ifg^Ull 

SIX I 

»xi:5it ^^gil 

'Pledge cannot be prescribed.' Tlie principle that pledges cannot 
be presribed was also recognised and this principle had its special 
application in the case of usable pledges xftwx wliich were to be given 
back to the debtor as soon as the redoubling of the debt took place as 
the result of accumulation of interest and the whole amount which is 
thus due is realised from the usufruct. 

Usufructuary pledge is never forfeited, 
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Again Yajnavalkya [II. 6-1] says ; 

si^ ^ II 

Similarly Viihaspati observes ; 

^Tfs[^ acfs I 

q;5ii^«T sij^*ng^55»ut ii 

In the case of «rR3r (friendly) pledge oi in case when the debt is 
contracted and chattels delivered as an earnest, the piinciple is that the 
pledge is not forfeited even when the furlhe‘-t limit of inteiest is 
reached. As Yajnavalkya (II. 61) obseives ; 

These were the conditions of foreclosure updef the Hindu Law ; 
but the light of sale to the pledgee was given as an exception to the 
right of foreclosure or wheie the right of foreclosure could not be 
exercised. 

The incidents of a pledge vary according to its nature and class, 
Incident* of When the pledge is for a definite period, the pledgor 
pledge of loses his right to redeem if he fails to do so within 
different aorta, period irrespective of the fact whether the 

pledge was for mere custody or for use. But when the pledge is for 
custody the right of redemption is lost when the debt doubles itself, 
as it represents the maximum interest allowed by Hindu Law which 
generally does not allow accumoLtion of interest in excess of the 
piincipal. In both cases the law allowed a period of giace which 
generally extended to two weeks, within which the debt could be paid 
and the property leleased ^ii c^se ot a pledge foj use liaving no 
fixed period by contract, the debtor could redeem it whenever h4^ 
pleased and in that case theie would be no foifeiture. 

A further distinction has been made in tliis soit of pledge for use. 
The usufiuct may be enjoyed in lieu of inteiest or it may go to satisfy 
the piincipal as well When the creditor is in possession of the 
property pledged and the usulruct is enjoyed in lieu ot inteiest, it 
be the duty ol the pledgor to pay olT the debt and get the pledge 
j-edeemecj, }n the latter case when the principal also is to be satisfied 
out o^f th^ iis^^fyuct, there caunot be any forfeituie, and the property 
will be redeemable on satisfaction of the debt. It is known as 
or a pledge ^tiiaii'' exhausts the debt. It resembles the vivum vadium 
pf fhe old Erigi[S^b Law. When the pledged property unexpectedly 
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acquires an additional value or deteriorates in value, the increase or 
decrease in the usufruct -shall, in the absence of a contract to 
the contrary, be taken into account at the time of the redemption of 
the property, ie,, the debtor shall have to pay less than the principal 
in the one case and more than the principal in the other. The pledgee 
is bound to release the property upon the satisfaction of the debt 
before the foreclosure becomes absolute In an exceptional case, when 
the usufructuary mortgage is foi a fixed period it cannot be redeemed 
before its expiry even on payment of the debt due. 

A pledge for custody has been distinguished from a pledge for use, 
but no mention appears to have been made of a 
pledge without delivery of possession. This 
question was raised for the first time in the case 
Shibacfiaitdi a Ghosh v . Russickchandra Neoghy (Fult. 36) and the 
majority of the Judges of the Supreme Court of Calcutta relying upon 
some of the texts of Hindu Law as well as upon the general usage of the 
country held that whatever might have been the case in early times, 
the later Hindu Law recognised the validity of a pledge although 
unaccompained by possession. But Mr. Justice Grant held otherwise 
as being in conformity with the general principles of natural law. It is 
difficult to follow this argument, and Dr. Ghosh points out, ‘If it were 
not for the peculiar views about the law of nature so widely prevalent 
at the time, Mr. Justice Grant could hardly have failed to perceive that 
the Hindu Law might have been developed in course of time in the 
same manner as the Roman Law was developed by the introduction 
of hypothecation.’ 

A pledge was required to ensure the confidence of the creditor, ■ 
so in the early stages of society it might have seived that purpose and 
the recognition of hypothecation is a later juridical phenomenon, In 
the natural course of events, just as in the later Roman Law, the 
altered conditions of the primitive societies led to the recognition of 
mere hypothecation without delivery of possession. A similar transition 
took place in Hindu Law. It is true that our Dharma-shastras do not 
contain much evidence of the prevalence of hypothecation, and the 
incidents of the law of pledge and the rights and obligations arising 
under it go to show that it must be placed under the control of the 
creditor as a security for the payment of the debt. The definition of 
the term ‘ adhi ’ shows that it must be placed under the control of the 
creditor to ensure his confidence, which is supported by the etymology 
of the word (The same conclusion is supported by the 

two classifications of a pledge, e.g , for custody ifjciT and for use 
I The disadvantages that accompanied the hypothecation were ^ 
18 
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such that a Hindu creditoi could have leposed more confidence in a 
solemn pioraise such as a pledge of religious merit 
wliich the debtor says to the creditor ' until I repay the loan I will 
not bathe in the Ganges ' or ‘ the benefit of my ablution in the Ganges 
shall acciue to you,’ than in sucli a security. This can be inferied from 
the texts of Y.ijnavalkya (II, 60)—‘By the acceptance of a pledge its 
validity is maintained.' 9(1^: 1 and of Narada (I, 139) 

‘ Pledges are declared to be of two sorts, immova'ile and movable 
and both are valid when there is actual enjoyment, and not otherwise.’ 

sitnt [xarada 1.139] 

4t»T: I 


All these considerations go to show that a pledge without delivery 
of possession was not geneially recognised. 

There is no mention ot hypothecation in the Mitakshara. There 
is a text of Vrihaspati which is referred to in support of the recognition 
of a pledge without possession: “Of him who does not enjoy, a 
pledge, oor possess it, nor claim it on evidence, the written contract 
for that pledge is nugatory like a bond when the debtor and witnesses 
have deceased, {x) This text lays down a rule of evidence, so it also 
does not lead to any definite conclusion. Dr. Ghosh suggested, that 
" change from ad/it to bandhaka marks the progress from a pledge with 
possession to a pledge not followed by deliveiy, oi in other words to 
hypothecation." Dr. Ghose’s argument whidiis based on the etymology 
of the word “bandhaka" is not conclusive, as the two words adhi and 
bandhaka are very often used as synonymous. 

Kalyayana (cited in Viraraitrodaya on Adhi) discussing the 
priority of two pledges remarked, "If a pledge, a sale, or a gift of' the 
same thing be made before witnesses to one man, and by a written' 
instrument to another, the writing shall prevail, because one transaction 
only can be maintained,’’ 


Wliile commenting on this text, Jagaunatha remarked, “ Halayudha 
if« there be no occupancy, but a writing exists duly attested and so 
6 writing shall prevail because it is the best evidence of a 
,Hltl[ shall establish the mortgage It is hereby intimated 
ijKrltten and verbal contracts, a mortgage is not of 
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course invalid for want of occupancy.” (f) The opinion of Halayudha, 
the Chief Judge in tlie reign of Lalcshmana Sen, one of tlie kings in 
Bengal, is significant on the point. Dayatattva's text lays down that 
according to Raghunandana also a pledge without possession was 
recognised in Bengal. It says, “ Thus also if the pledge be not 
redeemed by reason of death or the like of the seller or donor, it may 
be redeemed by the buyer or donee, because a right equal to that of 
the former owner has been generated by the sale or gift In such a 
case if a dispute arises as to the source of the right, then the buyet or 
the donee (who is admitted as such) is required to prove his 
possession, and not the commencement of his title.” (e) Nilkantlia 
referring to a text of Vrihaspati in which the words adAi an6 dandha 
are used to denote different meanings says that the word ‘ bandha ' be 
taken to mean an agreement of this form vie , " I shall not make a 
gift, sale, pledge, or other disposition of this house or field, or other 
propel ty until the debt I owe you is clearly paid off" This explanation 
supports the opinion of Dr. Ghose. 

ST ^snlssi! 

It will be instructive to trace the successive stages which led to 
this divergence of opinion, and the text of Vrihaspati may in this 
connection be cited with advantage: "a Creditor should give a loan 
either attested by a document or in the presence of witnesses after 
obtaining an adhi or a bandhaka of adequate value or a reliable 
surety." 

^ II 

The two terms eidhi and bandhaka have been used to denote 
different meanings, and Viramitrodaya in explaining it cited a text of 
Narada (cited in Viramitrodaya on Nikshepa) which states that the 
term ‘ bandha ' means a propeity placed in the hands of a friend for 
the confidence of a creditor : 

The placing of the propeity in the hands of a third party marks 
first stage in the transition from a pledge with delivery of possession 
to the creditor to a pledge by mere hypothecation in which the third 
person is to produce the property in case the debtor does not fulfil his 
promise to pay off the debt. The second stage was reached when the 
third person who worked as a stake-holder undertook to become a 

Colobtooke's Digest, p an. (I) Dapatattva trsnslated by B Golep Chaadta Sailcat p. 
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surtty (or tlie production of the pledge. While Yajnavalkya (IT. 53) 
mentions on'y lliree classes of sureties vie., for appearance, for trust, 
and for payment, 

ac*T^ ^ sitfewiT I 

other jurists gave a fourth class, w'sr., asuiety for the production of the 
pledge or debtor’s property oorrectly, a 

surety for the production of pledge taken 

The (Aird or the last stage was reached when tl>e intervention of 
a third person was dispensed with and tlie transaction was known as a 
hypothecation. 

Dr. Sen, the learned Tagore Law Professor on Hindu Jurisprudence 
observes, “ On giving the mattei my best consideration I have come 
to the conclusion that our Dharma-sha.stras do not contain much 
evidence of the prevalence of hypothecation ; on tlie other hand the 
scheme of tlie law bearing upon the subject and the rights of obligations 
arising under it all go to show that a pledge involved the placing of 
a property of the debtor under the control of a creditor as a security 
for the payment of the debt.” He argues that the very definition of 
the term “adhi” denotes, a thing placed under the control of the 
creditor in order to ensure his confidence and that the etymology of 
the word supports this view. The division of a 

pledge into two classes (for custody) and (for enjoyment) 
also suggests the same conclusion. It therefoie follows that pledge 
without possession was prevalent in Hindu society in ancient 
days. 

SECTION 7. BAILMENTS AND OTHER 
INCORPOREAL RIGHTS 


A bailment is the act of entrusting the property in the control 
Difference be- another out of trust reposed in him and not as a 
tween bailment security for the performance of any obligation. The 
and pledge. rights of a pledgee ate much more wide than those 

of tlie bailee as owing to tlie relationship of a debtor and a creditor 
between tlie pledgor and tlie pledgee, tlie pledgee gets a real or 
substantial iiiteiest in the property pledged, while in the case of a 
bailment, such is not tlie case. 

Hindu Law recognised these kinds of bailments : (1) an open 
deposit made in tlie presence of the bailee after 
showing liim the nature and quantity of the tiling 
deposited i.e , nikshepa, (2) an open and 

ascertained deposit entrusted in the absence of- the bailee with the 
mepibers of his familjr n^asa, (3) a deposit under a sealed 
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cover of wliich the nature is consequently, not disclosed to the bailee 
i,e., vpanidhi, (4) a bailment for delivery i.e , ntwahita, 

(5) a loan for use i,e,, yachitaka, a deposit with an artist 

j , prold given to a goldsmith for preparing 
ornaments ; and (7) a deposit made in return for a deposit iceeived, or 
mutual bailment, I The incidents of these 

bailment-s were more or less similar. 

Except in cases of a loan for use or deposit with an ai list, the 
bailee accepts the duty of keeping the deposit safe 
tion!****" “hllsfa- ^itliout deriving any benefit out of it, and it 
becomes a risky undertaking. Vrihaspati has 
therefore extolled it as a meritorious act (cited in Viramitiodaya on 
Nikshepa) Besides religious considerations, a bailment creates legal 
obligations and accotding to Vrihaspati you should not accept a 
bailment at all, hut if you do, the very fact of your acceptance creates 
certain liabilities and you must preserve it with care and return it on the 
first demand. 

It is the duty of the bailee to preserve the property with care and 
if any loss or deterioration occurs owing to his want 
baUee!** **** caie, he is re.sponsible for the loss and will have 
to compensate the bailor. The measure of the 
care to be exercised by him is to the same extent as he would have 
taken of his own goods. A bailee cannot be, held responsible for any 
loss if it arises from an act of the king or an act of God, as it is beyond 
his control. TJieft was placed in the same category as an act of God; 
but a bailee was not exonerated if the apparent excuse was created by 
him for fraudulent purposes. 

Unlike the Hindu system of jurisprudence, the responsibility as 
legards a loan for use and a bailment for mere 
custody was different under Roman Law. Regarding 
a loan for use or commodatum the institutes of 
Justinian lay down, “He who has received a thing lent for his use, is 
indeed bound to employ his utmost diligence in keeping and preserving 
it ; nor will it suffice that he should take the same care of it, which he 
was accustomed to take of his own property, il it appear that a more 
careful person might have preserved it in safety ; but he had not to 
answer for loss occasioned by superior force or extraordinary accident, 
provided the accident is not due to any fault of his on the contrary, 
with reference to a deposit, by which is meant a gratuitous bailment 
for mere custody, it is stated that "a person with whom a thing is 
deposited .... is only answerable if he is guilty of fraud, and not for 
a mere fault, such cs^relessqess or negligence ; and he cannot, 
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theieforc, bo called to account if the thing deposited, being carelessly 
kept, is stolen. For he who commits his pioperiy to the care of a 
negligent fiiend should impute the loss to his own want of caution," (x) 
The Roman Law, therefore, seems to be that in a gratuitous bailment, 
the bailee cannot be held accountable or responsible for his negligence 
except on the ground of fraud ; but the Hindu Law does not make any 
distinction whether the bailment is gratuitous or with some 
consideration ; so the lules of Hindu Law in this respect are more just 
and leasonable. 

It is the bounden duty of the depositary to letuin the deposit on 
the fit St demand On default to do so, he becomes 


Duty to return 
the deposit 
demand. 


on liable foi all subsequent losses even if caused by 
an act of the king or an act of God (Vyasa) ; 


?iT^5iPcr^! snj& f t FT ag gt s fq i 


Vyasa has laid down that in the above mentioned paiticular 
cases the depositaiy should not be called upon to pay more than the 
actual price as compensation. There is an exception to the rule for 
the return of the deposit on demand and it is in case of a loan for use 
when the bailee obtains a thing for another for using it on a paiticular 
occasion or for a particular period of time and the demand foi the 
return is made when his work is half finished (Katyayana) : 




There is a similar rule in the Roman Law also. The Hindu 
Law lays down a further exception to this exception to the effect that 
if it may so happen that the lender will suffer if he waits till the 
expiiation of the time agieed upon, then the bonower should letuin 
the thing borrowed although his work may have been only half-finished 
(Katyayana cited in Viramitrodaya). 

?iitm I ll 

This ptovision is mist fair and equitable as it is a gratuitous 
transaction and the bailor should not be made to sulTer any financial 
loss arising therefrom. 

The deposit should be returned in the same condition as it was 
when it was taken. Vrihaspati was cautious enough to add that the 
bailee should not make it over to any person other tlian the bailor. 


iff) ip,tltnViail4tMP,T®l3qy, 
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altliougli he may claim to be the owner of the thing, noi even to tlie 
soils 01 othei close lelations of the bailoi, so long as he is alive 
(Vrihaspati cited in Viiamitrodaya) : 

?«nfq?r ^istt i 

*T 

^Tfq<r ^ ?? siwspac i 

ffa sicqq»cT^ II 

The lule of estoppel applicable to the case of a bailment as laid 
down in section 1 16 of the Indian Evidence Act is practically the same. 
When the bailor is dead, the thing may be leturned to his hens. 
Ordinal ily the bailee may return tlie deposit whenevei he pleases, but 
if the letuin is due to some anticipated danger, it should not be 
returned befoie the danger had passed over, if the bailee knew of the 
bailor's motive. If any loss happens on account of such a prematuie 
retuiii tlie bailee renders himself liable to be punished. 

SOME INCORPOREAL RIGHTS 

The right of pastui age is an inoportant right for an agiicultural 
country like India. Yajnavalkya (II. 166) says that 
partnra^e^ *** village there should be land set apart for 

pasturage either by the common consent of the 
villagers, or by a special order of the king. 

»j»ft ’cnro0[»f qr i 

The hue significance of this text is that in case of disagreement 
between the villagers, the king should interfere and compel them to 
provide for pastuiage Our lawgivers 4iave given details of lauds to be 
set apart as pastuiage for villages and cities These details furnish and 
prove the theoiy that individual owoership has gradually giown out of 
collective ownership or joint ownership of the entire community. The 
explanation given by Yajnavalkya presupposes imiividual oxvnership 
as distinguished from joint ownership of all villagers over all the lands 
of the village ) for he states that ‘ lands are set apart for pasturage by 
the wisli of the whple village or by the control exercised by the king.' 
ai^ s^ T ^ qr i This shows that tliere was no 

communal or joint ownership of the lands in and around the village. 
Dr, Sen (at p. 225) says?; "Originally the custom of setting apart 
some lands for pasturage at the outskirts of the village had its basis 
on communal qwnership^ but that when in Yajnavalkya’s time that 
kind of ownership had t>een superseded by individual or lather family 
ownership, the oply explanation which he could put forward to account 
for the existenqw^ these common pasture grounds was that they must 
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have been set apart either by the common consent of the villagers or 
by an order from the king but what I wish to impress upon you is that 
our Dharma-sliastras had long outgrown the stage of communal 
ownership, so that even in explaining phenomena which might be 
considered to be relics of the old system, they proceeded upon the 
assumption of a new order of things based upon a new system of 
holding lands,” 

Other incorporeal rights, such as the right of way, including the 
II Ri hta of rights appurtenant to a 

ease'menf, e, tenement, co-relations between the owners of 
way etc. adjacent lands, digging wells and raising 

embankments on another's field, cultivation of another’s land, the 
owner being either dead or absent since long or otherwise unable to 
till it, and the right to take fuel and fruit from trees outside an enclosure 
were fully recognised by the early Hindu Law, 



CHAPTER IV 

LAW OF CONTRACT 


— e-asaa a ■ <» - 

SECTION I. INTRODUCTION 

The distinct treatment of contracts in general as distinguished from 
special topics, such as, recovery of debts, partnership, surety, agency, 
etc., does not find any place in Hindu Law. The.se separate topics 
have been elaborately discussed with respect to The rights and liabilities 
enforceable by the court, Our Dhatma-shastras as well as commentaries 
and nibandhas have based the treatment of positive law on Manu's 
topics of litigation or forms of action, as well as of other law-givers, with 
the result that different subjects were presented, not so much Irom the 
stand-point of positive rights arising from various tvansaciions, as from 
the stand-point of transgressions providing causes of action to be 
taken cognisance of by the court. The Hindu jurists were, therefore, 
mostly led to determine in what ways the various kinds of contractual 
obligations may be broken and in finding out the remedies for the 
breaches thereof. In the matter of a general law of contract, Hindu 
jurisprudence may appear to be incomplete or defective but it would not 
be unprofitable to study the history of the development of the law of 
contract in England where even till the middle of the thirteenth 
century there was very little independent law of contract \x) The 
Roman law of contract in the days of Justinian was also in the same 
undeveloped state. The modern doctrine of consideration which 
cemented together different forms of action has moulded different 
branches of the law of contract into one organic whole. So the apparent 
shortcoming regarding the law of contracts in general is not the 
peculiarity of the Hindu system alone, but may be a-sciTbed to the 
scanty volume of trade, commerce and exchange in those times. The 
Hindu Law of contract on the whole was as much developed as other 
systems of ancient law. 

SECTION a. DEBTS 

“Recovery of Debts” Is the first of the eighteen titles of law as men- 
tioned by Maiiu, The title of recovery of debts consists of seven points. 
The kind of debt which should be paid, the one which should iigt be paid, 
by what person should it be paid, at what particular time should it he 
paid, and in what way it is to be paid, in all five parts for the debtor, and 
for the creditor two, vis., the mode of advancing' the loan and 
mode of recoveiing it. Here we are not concerned with the mode 

{ft) Pollock's Lsw of Contract, p. 133. 

19 
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of advancing tiie loan, so we shall consider tlie question from the other 
six aspects. The Mitalishara following tlie text ofNarada divides the 
subject as stated above ; 


^ *151 *r«n 1 


Liability to pay delits is acknowledged to be one of the earliest 
foims of contiactual obligations, coiiesponding to mutunm of Roman 
Law. It may be of two kinds : (1) secuied or (2) unsecured. It is 
secured when theie is a pledge for its satisfaction or wlien a thiid person 
stands as a suietv for the debtor, while an unsecured 
debt is evidenced by a wi itten document or merely 
supported by witnesses. 

Law of attes- legardmg attestation 

tatlon. ha, been laid down by Yajnavalkya (II. 84-90) as 

under : 


Kinds of loan. 


Whenever the settled matters between tlie parties relating to a 
tiansaction are reduced to writing, the piesence of the paities and 
witnesses is essential (S 84). The instrument must contain month, 
day, caste, race (gotra), age and the father’s name of the executant 
(S. 85), and at its end the debtor will have to wiite that he accepts the 
terms and the conditions of the said deed as correct and (rue and 
must sign and give his father’s name (S. 86). The witnesses would then 
sign and also wiite that they are the witnesses to the transaction in 
question and should give their parentage (S. 87). The sciibe of the 
deed shall also sign and write that he is the scribe and should give 
his parentage (S. 88). The attestation is not essential when the deed 
is wholly written out by the executant himself provided no undue 
influence has been exerted on him (S. 89). The number of witnesses 
cannot be less than three (S. 90) ; [s denotes sioka] 

m g i 

^jnnw 3 ttRi ^5mt5rt: i 

vii II 

% wn; II 

g,g*n i 

II 
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a?ir*wf ^ ^^qfsiujns^ II 

®?f ^ ^ gi 

Vriliaspati (II. 1) held that the creditor should advance a loan 
after having first secured a pledge of adequate 
vandng laan.***" value, or a deposit, or a trustworthy surety, 
entering into a bond, duly attested by witnesses, 

w^Tii 

and that no debt should be advanced to women, to slaves, and to minors 

^ SI*T*5|g I (Katyavaaa) 

A debt IS made up of two essential elements : (1) receipt of 
a benefit, and (2) existence of an exptess or implied 
of debt *^**'**”*" piomise to tepay. The primary source ot the 
idea of obligation pertaining to a debt was the 
leceipt of the benefit which earned with it the duty to lepay. Obligations 
to do certain acts in return for benefits leceived weie ingrained in the 
idea of a loan. Its satisfaction was a foregone conclusion even 
without the accompaniment of any promise on the pat t of the person 
receiving those benefits to repay tlte debt. This is illustiated in the 
Taittiriya Sruti thus; — 

" A Biahmana at the moment of his biith becomes indebted in 


three ways; he discharges his debt to the ^oels by tlie performance of 
sacrifices, to the ancestors by procreating; children (to continue 
the line and offer funeral oblatioas), and to the sages (who went befor,® 
him) by learning the Vedas." 

3»rcr*n!ft: fg I srnnirt i 

snrarfqgwTs i 

m »T 5 55ft «rii tsran] 

These were not debts in the legal sense of the term nor were such 
obligations actually legal obligations, but they showed that the essential 
element was the leceipt of benefit which engendered the idea of a 
moral obligation to repay When the benefit was conferred, this moral 
obligation assumed a legal aspect in the form of an expiess or implied 
undei taking to repay. Thus under Hindu Law, a debt arises not only 
from a loin of money but also from other obligations, prescribed by 
religion. 

A debt often carries with it a liability to pay interest on the amount 


Inte rest on 

lOiin, 


lent. But our ancient Dharma-shastras seveiely 
condemned the practice of taking interest on loans 
Vashista says, " Destruction of foetps and ejftortioq 
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of interest were wei<{lu'cl in Uie balance ; wliereupon the destroyer of 
ihsi foetus went up on the scale and the usurer fell down." 

The above figuratively expresses that extortion of interest was 
more reprehensible than the destruction of foetus ; but in spite of this 
strong condemnation, it was not made illegal. Vashista adds, " or let it 
be paid to that sinner who is lo.st to all virtuous acts," that is, though 
not legally forhiilden, it was vicious to charge interest on money lent. 

Manu (X. 117) disapproves of the practice when it borders on 
extortion. 

Narada has classed it as a means of income of a mixed character, 
partly pure and partly impure, and it is permissible as a legitimate 
means of earning only for a Vaishya. It, therefore, follows that the 
charging of interest was allowed only within certain limits. 

Our Dharma-shastras mention different kinds of interest ; in some 
cases the rates of interest were fixed by law, in 
of *iBter others they were fixed by special contract between 

the parties. The rates could be either simple or 
compound. Often the enjoyment of the property pledged was treated 
as interest. Besides these classes, the rales were also fixed by law 
which varied according to the risk incurred by the creditor; an 
unsecured debt carried higher rate than the secured one. It also 
varied in accordance with the caste of the debtor ; one belonging to a 
higher caste being required to pay a lower rate than another belonging 
to a lower caste. Persons who had to traverse forests could be 
charged at 10 per cent ; sea-voyagers, at 20 per cent as laid down by 
Yajnavalkaya (II. 38) : l^KlTT^g The rate 

of interest could also be fixed by special agreement between 

the parties but in such a case a rate higher than ihe rate fixed by law 
would not be valid unless the debtor expressly agreed in a case of urgency 
or at a time of distress (Vachaspati cited in Viramilrodaya on 
Rinadan) : 

g qi f^f^T i 

^ g i 

?I»WT qJlfclT ffllsi^TtTSqT II 

Jagannatha remarks that the mention of the times of distress is 
only illustrative ; so according to this interpretation the interest which 
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lias been promised tlirougli compulsion is invalid. 

Hindu Law permitted the creditor to charge interest under certain 

_ . . , circumstances even in the absence of a definite 

Interest in the. 

absence of a contract to tliat effect. Vishnu says tliat when a 
definite contract, interest is not paid witliin the stipulated 

time out of avarice, it would carry interest from after the expiry of that 
period (cited in Viramitrodaya on Rinadan) : 

VIST ^ I 

When there is no definite period fixed lor repayment of debt, the 
interest at a legal rate would run after six months, according to Narada 
(I 108i, after a year according to Vishnu, and after a previous demand 
according to Katyayana : 

The difficulty arises only in cases when there is no stipulated time 
for the payment of debt nor any rate of interest is fixed. Katyayana, 
in his above mentioned text, says that interest should run on the failure 
of the debtor to pay on demand whenever that demand may be made. 
This gives rise to two interpretations, vie , that the inteiest may run only 
after a previous demand, or on the expiry of the given interval of 
time. The latter interpretation culled from Mitakshara was followed 
in Samadanappa v. Shivbasawa (31 Bom. 354) in a Bombay case. It 
needs no comment to choose one construction or the other, but all 
this shows tlie gradual relaxation of the extreme aversion to the 
practice of taking interest. 

Our Dharma-shastras have specifically laid down rules against 
Usury usury. Vrihaspati (XI. 12) says, "To continue 

to retain and enjoy the pledge after the double of 
the piincipal has been realized from it, to charge compound interest, 
and to realize the principal along with interest accrued (at the time of 
returning the pledge), — all this constitutes usury and is censured." 

Manu (VIII. 152) also lays down, ‘‘Interest stipulated in contravention 
of the law is not payable; they declare this to be the usurer's way ; it 
is only 5 per cent- to which the creditor is entitled " 

siTf?rft«T ST 1 

II 

These texts show how an attempt was made to prevent 
extortionate and unconscionable bargains from being made. The rate 
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of interest was limited to a reasonable figure except under special 
circumstances, liut in case of loans in cash, Hindu Law went fui tlier 
and prescribed a maximum beyond which interest recoverable at a 
particular date could not exceed twice the amount of the principal, as 
laid down by Manu (VIII. 151) : 


The accumulation of interest was in no way allowed to exceed 
the principal. The creditor could, however, realise 
dapab ** smaller sums as interest and in thi? way he could 

realise more than the principal as interest. But 
with regard to other objects of loan, different limitations were prescribed. 
‘On substances from which spirituous liquor is extracted, on 

Exception to yarns leather, weapons, bricks and 

the above maxi- charcoal, the interest never ceases’ (Vishnu VI 16 
quoted in Viramitrodaya 300). 


ma. 



On the tender of payment of loan, interest would cease to run. 


Tender atops 
the running of 
Intereah 


but the tender must be kept good by the debtor by 
depositing the money with a tliird person in case 
the creditor refuses to accept it. Viramitrodaya— 


III some cases of the Calcutta High Court («) the judges referred to a 
number of English and American rulings to establish tliis point but 
failed to refer to this rule of Hindu Law. 

Uebfe could be recovered in two ways^:f 
debta**^*^ recourse to liligarion, and (2) without 

recourse to litigation. ' ' ‘ 

II LYaJII. 40]. 

Tlie former will be discussed while dealing with adjective law. 
There is potbing peculiar about it as the creditor has to prove his debt 
beTore the court and the decree is enforceable tlirougli the agency of 
the king’s officers. Manu has laid down the rule (VIII. 49) ; “ By 
(the use'of inoffensive perSuaslon of mediation* of friends), by 
suit in court, by artful management, or by distress, a creditor may 

(a) Ja/at Tiai»i Doii y. IfahagoftilCkuM 3^ Cal. joj: Krifwmilm Muhlw}(t y. 4niiiiiasuiidari Debt 

J 5 Cal. 34. ^ . 
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recover' the property lent and, fifthly, by force," 

*15^ ^ II 

Dr. P. N. Sen has very nicely given the law in these woids, 
“Besides litigation, four other means of obtaining satisfaction of a 
debt are mentioned by Mann ; these extra-judicial methods involve 
varying degrees of pressure exercised upon the debtor in order to 
induce him to pay off the debt ; thus in the first which was called 
‘ dharna,' reliance was placed upon moral persuasion or intervention 
of friends involving the minimum of external compulsion ; in what was 
called artful management the creditor had recourse to a little bit 
of stratagem to get back what was lent by him, as for example where 
with an artful design he borrowed a thing of his debtor or withheld a 
thing deposited by him and thus compelled payment of the debt ; a 
case like this occupied an intermediate position between mere moral 
persuasion and forcible coei cion to repay the debt; the third method 
of recovering a debt without litigation was what has been called 
^ud this has been explained by some to mean distress of the 
chattel belonging to the debtor and by others to signify constant 
attendance at the house of the debtor without talcing any food until 
the debtor gets rid of the vexation by paying off the debt or, in other 
words, what is known in common parlance as sitting ‘dharna ’ at the 
door of the debtor; that last of these measures was the use of 
force, as for instance, the forcible confinement of the debtor or 
the like with a view to enforce the payment of the debt. The 
enumeration of these private or extra-judicial methods of obtaining 
the repayment of a loan in connection with positive law seems to 
signify no more than this, that if in a proper case the creditor employs 
any of these means for the recovery of his debt, he is not to be 
prohibited or punished by the king; on the other hand, Yajnavalkya 
fll. 40) says that if the debtor being so treated in a just cause complains 
to the king, he shall not only obtain no relief, but shall also be made 
to pay off the debt and be even fined for lodging an improper 
complaint. 

jnw* sr 

The law, therefore, sanctions these private methods of enforcing 
payment of a debt without recourse to litigation, but then, there is this 
important reservation which must not be lost sight of, vie,, that the 
creditor must not take the law into bis own hands if the debtor does 
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not admit the creditor's claim, or disputes its amount or character, or, 
in any way demands a trial by court, for in these predicaments, it 
becomes the duty of the creditor to go to court, obtain its decision, 
and secure satisfaction through it. A. creditor who under such 
circumstances uses force to compel the debtor to pay, becomes liable 
to punishment and also loses the debt (Kalyayana cited in Mayukha on 
Rinadan) ; 

^ RTra^^r*n3[i 

for the same law that sanctions the use of force under certain 
circumstances when the debtor does not dispute the creditor’s 'claim 
and insists upon judicial determination, also lays down that litigation 
must be resorted to when the debtor demands the same; but in order 
to discourage fruitless appeal to litigation it provides that if a debtor 
compels tlie creditor to sue by raising false pleas and claiming judicial 
determination by court knowing that there is no real defence, he should 
be ordered not only to satisfy the debt established by evidence before 
the court, but also to pay a penalty imposed with reference to his 
capacity for unnecessarily dragging the matter into court," (Manu 
VIII. 51) : 

Tliese extra-judicial methods of obtaining the satisfaction of a 
deljt liave their parallel in other systems of law as well. The fate of 
an insolvent debtor under the twelve tables is well-known as there 
was a provision tliat ilie several creditors could cut off the debtor’s 
body and divide it among themselves as if they were so many 
cannibals. Besides tliis, two other methods of levying execution against 
a judgment-debtor, v z., inamts injeetio and pignoris capio by which the 
person or the property of the judgment-debtor could be seized by the 
creditor as a pledge lor the satisfaction of the debt, were prevalent in 
Roman Law ; with the growth ol the power of courts, they took the form 
of judicial seizure and unjust and unnecessary violence was checked by 
them. Under the Hindu Law, the powers of the creditor were hedged 
in with good many limitations and afforded sufficient protection to the 
debtor. 

Hindu Law never intended to lay down that any force was to be 

Satiafactlon upon the debtor by way of punishment for his 

of loaa by aorv- failure to pay up the debt, so when it was found that 
lay the credlton debtor was unable to pay it, lie was made to 

square it by performing services for tiie creditor suited to his capacity if 
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he did not belongs to a high caste ; as has been explained by Katyayana ; 

sTTS^irTS:^ II 


Then it was also laid down by the great sage that if a creditor 
without applying to the king were to make his debtor perform degrading 
work, he should be punished with fine, and the debtor absolved 
from liability. 


?ITlTTZT*TT^SS*T55iT «4 I 

mj^«ncr sarftf*: ii 


When he was unable to pay his debts all at once by reason of 
Payment by poverty, it was declared tha^ he. should be allowed 


Instalment. 


to pay by instalments ( Narada I.- 161) 





II 


In case of serious loss of interest, the creditor was allowed to get 
his bond renewed. Under the Hindu Law the duty of the debtor to 
pay off the loan was absolute. In case of the death of the creditor, 
it was to be repaid to his heirs and hi their absence or when they 
could not be found, the debt was to be paid to a Brahmana or the 
amount was to be thrown into water: — 


ftf^ll [Narada.] 

It shows that the absence of the creditor’s heirs would not 
absolve the debtor from his liability to pay. 

The son of a debtor lies under an obligation to pay the debts 

>• ...iji M incurred by the father, when the latter is dead or 

Liability of the ■' 

heirs of the deb> otherwise incapable to pay them himself; even 
***’* when he has got no. assets from his father he is to 

clear off the father's debt with interest that may be due. But in the 
case of a grandson when there are no assets, he need not pay more 
than the principal, the great-grandson need not pay anything unless of 
course he is in possession of the assets of his great-grand father who 
contracted the debt. But a debt incurred for 
^ceptlon. immoral purpose is not binding on the son or any 

other heir, as Vrihaspati says : " The son is not compellable to pay 

sums due by his father for spirituous liquors, for losses at play, for 
promises made to unrighteous persons without consideration, or under 

20 
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the inflaence of lust or wrath or sums for which he was liable as a 
surety, or a fine, or a toll, or the balance of either." 

!ITfe¥ns*f II 

In some of these cases, such as for a promise made to an 
unrighteous person without any legal or moral consideration, even the 
debtor himself is not legally liable. In the case of a fine or suretyship 
for the appearance of another, the liability is of such a character that it 
dies with the person’s death ; so the liability does not descend to 
the son ; and in the case of debts -for wine or women, the immoral 
character of the debt saves the son from all liability. The principle 
underlying these exceptions appears to be that the claim of the creditor 
is so devoid of merits as to have no moral force to support it, or when 
it is based on entireiy personal grounds or is tainted with immorality, 
the law does not cast any liability on the son to repay the debt. 

The duty to pay off the father’s debt is to be postponed till the son 
attains majority. 

This rule though inconvenient to the creditor was inteirded to 
save many families from utter ruin. 

Failing the heirs, a person who takes the widow of the deceased 
debtor has been declared liable to discharge the debt (Yajuavalkya 

II. 51). 

Vrihaspati has laid down that a person should pay his father’s 
Order of the which he is liable to pay, prior to his own 

S eymeitt of and his grand-father’s debts even before those of 

his father, 

As''r^ards his own debts, they should be paid in the order contracted 
subject to the first payment to a Brahmaria and next to the king in 
preference to other debts irrespective of tlieir position in point of time 

* 1 ^ g II [Yajnavalkyall 41, J 
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If a creditor can find out any particular article wliicli was 
purcliased frotn tlie money lent, lie will have a preferential charge over 
that article towards payment of his debt (Katyayana) ; 

'ft i 

II 

These provisions of Hindu Law with respect to the law of debts 
show that they were neither unduly hard upon debtors nor unnecessarily 
indulgent to creditors and the restrictions on excessive usury were 
quite desirable to suit the needs of the country. 

Let us carefully note that under Hindu Law moral obligations 
take preference over legal ones. The liability of one person to pay 
debts contracted hy another arises from three completely dififerent 
obligations : 

(1) The religious duty of discharging the debtor from the sin of 
his debt. This only arises in the case of a debtor and his sons. In Hindu 
Law a debt is not only an obligation but a sin, the consequences of 
which follow the debtor in the next world. As Katyayana observes ; 


wt 1) 


The duty of relieving the debtor from evil consequences falls on 
sons and was originally independent of their receiving the assets of the 
deceased father. 

(2) The moral duty of paying a debt contracted by one whose 
assets have passed into the possession of another, 

(3) Tlie legal duty of paying the debt contracted by one person as 
the agent of another. 


Persons liable following persons as enumerated by 

for the debt. Yajnavalkya should pay the debt : 

(Ij He who has leceived the estate of the deceased. 

(2) He who has taken the wife of the deceased. 

(3) Even the son who has not received the inheritance. 

(4) If the deceased is sonless, those who take the heritage. 

“sri 


(5) In the case of joint family Narada observes that a debt 
contracted for family before paitition by fatlier-’s brother or mother shall 
be paid by all coparceners : 
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' (6) A. Husband, if lie is a herdsman, mistri, washermans and nat 

sliall pay tlie debt contracted by his wife because his livelihood 
depended upon her, ‘ 

5^ f II 

(7) A wife it she contracted the debt along with the husband or 
if she is expressly commanded by the husband to pay. 

Debts payable following are the persons to whom the 

to wbom. (3eh( sliould be paid in the order given : 

(1) "I he creditor, 

(2) If he be dead and sonless, his heirs who succeed to him, such 
as wife, daughter, etc. 

(3) Narada adds that if the descendants do not exist to Sakulyas. 

(4) In their absence to bandhavas. 

(5) If none from the above classes are in existence to a Brahmana. 

(6) And in their absence it should be thrown into water. 

The debt was always to be paid in kind, and as commanded by 
Narada it was to be paid In the following manner 

The maximum increase allowed of gold, grain, and cloth, is double, 
Interest er b^ble and four-fold respectively. According to 

mltted by Ae Viihaspati the maximum increase allowed of gold 
Smrltia. double, on clothes and brass metals treble, on 

grain quadiuple and so also on eatables, vegetable products, beasts of 
burden, wool or hair Though no fixed rules seem to exist yet it can be 
stated with reasonable ceitainty that the rate of interest was calculated by 
day, month or year. An eightieth part of (ihe principal) is the monthly 
inteiest when a pledge has been delivered ; otherwise it may be 2, 3, 4 
or 5 per cent. The debtor was at liberty to pay the debt and interest at 
any time and if the creditor lefused to accept, he lost his i ight of interest. 
But it was a settled rule that in case of such objects as gold etc , 

when once the maximum was readied ^g*fqri;) interest 

at once ceased As observed by Gautama 'll the loan 

lemains outstanding for a long time the principal may be doubled 
(in case of gold) after which the interest ceases.’ 

“ SECTION 3. PARTNERSHIP 

The llindu juiists treat pailnership under the heading 
whiclv ..(means an undertaking by a group of people 
working togjStltaf^,,/.. .. ^ 
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When traders or others jointly carry on business it is called a 
concein among- partners. As Natada observes: — 

Ttie Mitakslifira defines a paitnejsliip or ^IToTT? ?isf 
firfsmj i e , the agieements of 

people, such as traders, actois, dancers and the hke woiking togedier 
with a view to gain 

Yajnavalkya lias declared that the share of a partner in the piofits 
Rights awrf of the partneisliip business depends either 

obligations of U[ion tlie amount of capital supplied hy liim or 

partners. upon the terms of the agreement under whicli the 

partnership was created 

5rmT«f* gs^a f i 

One pat tner could act for all by the general consensus and then 
his act and deeds would have the binding effect on otliers, as if they 
were the acts and deeds of all the partners. 

In case of accidental loss of the partnership goods, the loss would 
be borne by the partners in accordance with their shaies ; but when 
the loss was due to the negligence of one of the partners or owing to 
his ignoiing the warning of other partners, it was to be borne by 
liitn alone. 

So if any loss is occasioned by a partner doing wliat was forbidden 
01 not sanctioned, or thiough Ins ncglience, he sliould make good 
the loss: 

sTTP^cHI^I 

W 5r? r^5r?n5^ ^ li LVaj. u. ,«□! 

On the conti ary, if a partner saved goods from accidents by his 
additonal woik or caution he should be paid sometliing extra. In cases 
of a work or business which was incidental to the partnership business 
and which had to be done by all together, one who refused to join 
had to bear the loss incurred. 

If any of the partpers is honestly unable to do his share of the 
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work in tlie concern, he should have it done by somebody else as his 
substitute (Yaj, II. 265). 

When a number of tradesmen carry on business jointly for tlie 
purpose of making profits, the profit or loss of esich shall be in 
proportion to the capital contributed by each. 

Or, this question may be determined as agreed upon among 
themselves. 

These two principles are evident from the following te.’rts of 
Yajnavalkya ; 

snJfTTsiTJift «T«i 5 s*r 11 

A partner must do that which he is entitled to do, and must not 
do that which is forbidden or disapproved by others or that which is 
injurious to the partnership (common) property. If he is negligent, 
he must make good the loss. 

But if any partner preserves or protects the property from the 
robber or from any other calamity, he is entitled to the tenth part by 
way of reward, as Yajnavalkya observes : 

[II. 360.1 

A partner must act fairly and diligently in the business of 
partnership and must not act crookedly. A partner of crooked ways 
shall be expelled by the partners without paying him any profits ; 
to' to5IT any partner who by reason of some cause or 

otherwise is unable to attend to the business of partnership or act in 
that behalf, may appoint another man to act for him. 

The provisions laid down above apply equally to (i) sacrificers, 
(ii) agriculturists, and (iii) artisans. 

According to later Smritis of Narada, Vrihaspati anJ ICatayiua, in 
the absence of any contract to the contrary, partnership profits between 
an apprentice, comrade, fexpert and master in craft shall be divided in 
the proportion of 1-2-3-4, t,e., exactly in proportion as laid down by Manu 
(VIII. 210) for sacrificial priests. 
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As Katayana observes ; — 

The above provisions for division of profits or spoils apply to 
priests and robbers as well 

Special rule of succession. The wealth ofpatner dying abroad 
shall be taken by his fa) heirs (b) bandhavas, (c) kinsmen, (d) his 
co-partners, (e) failing these, by the king. 

S[wf I 

ITTa^ft f^35a5[I*Tefre^f!|'*iT I] tYaj. 11 . 064 .] 

The Mitakshara has explained the above text thus : The wealth 
of a merchant dying abroad can be inherited by son.s, bandhavas, 
kinsmen and failing all these by the king. 

?iq?*r !r»f: RigoIWT! II i. e. SlCTcir- 

wfH ftrKS ^fqqss || SIwefT! i. e. WJJJT ^ ^?llf?r- 

I 

The devolution of a merchant’s business is, therefore, subject to 
special rules according to which succession takes place. 

The punishment for fixing one's own price when the same has 

_ been determined by the king before, is a fine of tlie 

Penalties^ , , , . , . . , 

twentieth part of the price so fixed to be paid to 

the king as tax, while for dealing in articles prohibited by the king or 

for dealing in i-uch ai tides as jewels, rubies and the like which are 

worthy of the king the penalty consists in the appropriation of the 

articles by the king tYaj. II. 261 with Mita.skhara). The penalty 

for declaring false weights or for avoiding toll is eight times the sum 

and the same is for fraudulent purchases or sales. (Yaj. II. 263) 

Partner ship regarding partnership among priests 

among priests* jointly officiating at holy rites are as follows : — 

Narada — “Should a priest officiating at holy rites be disabled, 
let another in like manner perform his work, and receive from him 
the stipulated share of the gratuity.” 

Vrihaspati— “ So if one ol several persons, jointly engaged in 
sacrificing, or other work should be disabled from acting in it, 
let his part of it be performed by a kinsman or by all the other 
associates." 


Penalties* 
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Yajnavalkya— “ A man of crooked ways let the other partners expel 
witliout profit; and let partner unable to act appoint another man to 
act for him : this law is declared among priests who jointly officiate 
at holy lites and among husbands men or artificers.'’ 

Mann— " It an officiating priest, actually engaged in a sacrifice, 
abandon his work, a share only in pioportion to work done shall be 
given to him by his partners in the business, out of their common 
pay." 

— “ The sacrificer who lorsakes the officiating priest, and the 
officiating priest wlio abandons the sacrificer, each being able to do his 
work and guilty ol no grievous offence, must each be fined a hundred 
panas." 

— “ The distribution of gratuity wilj take place thus amongst the 
four grades of priests each consisting of four — the first class of the 
officiating priest shall take half and the subsequent three grades J, J 
and i of the first-class." > 


SECTION 4. SURETYSHIP 


A debt was generally advanced in two ways (1) by giving a 
pledge, and {2) by furnishing a surety. Different kinds of sureties have 
been mentioned by our sages Yajnavalkya (II. 53} 
says, " suretyship is (1) for appearance, (2) for trust 
and (3) for payment. ” snf^iwi 

I 


Different kinds 
of aureties. 


The Mitakshara after defining suretyship as 

a contract with another person with the object of 
creating confidence, describes the three kinds mentioned by Yajnavalkya 
as follows : — 

I a surety for appearance with 
the words " I shall produce him wherever his appearance is 
necessary ”. 


>•«! ■^y wsy of assurance, zw , lend him money upon my assurance, 
not deceive you. Since he is the son of such and such a person, 
or lle'liStesesses a very fertile land, or possesses an excellent village. 

^ jnf^*TT5!T ^rsft«reT 

for paymenfj ^^gffl f hg does not pay then I shall myself pay". This 
sort of 3 urety^T^M^^d an intermediate stage between a pledge 
accompanied by (possession and a mere hypothecation. 



st;RE'i YsinP 


161 


But accoidinjT to Vriliaspati “ Uie suiety is of lour kinds— (1) for 
appearance, (2) for trust, f3) foi payment and f4) foi delivering' the assets 
of the debtor.’’ ctW I gg'SSff^: || 

There is very little diffeience between the last two ; in the former 
the surety promises to pay off the debt himself if the debtor fails to do 
so, while in the latter he undertakes to produce the assets of the debtor 
for the satisfaction of his debt in case it is not paid by hitn. (1) The 
surety for appearance undertakes to ‘produce the debtor when required’; 
(2) the surety for trust guarantees that ‘the debtor is a respectable 
person’ ; (3) the surety for payment undertakes to ‘pay the debt,’ and 
(4) the surety for delivering the assets undertakes to ‘deliver the assets 
of the debtor.’ 

Harita mentions five kinds ol sureties: 

(l)for feailessness, (2) lor trust (3} lor payment, (4; loi appearance 
and (5) for delivering the assets : 

SI«T^ STTEit ft II 

There is another kind of surety, vie,, one for safety or one who 
undertakes to keep one out of fear, exactly corresponding to that class of 
sureties which a man may be called upon to fur-nisli under the present 
Criminal Procedure Code, e .^ , sureties to keep the peace, or for good 
behaviour. 

Liability of The son’s liability in lespect ol father’s 

son and grand- , , 

son for surety- obligation as a surety may now be considered : — 

ship debts. 

snft9fn3«T *ii»T 

Sureties of this natuie aie of three kinds ; 

(a) for appearance 

(b) for honesty (SJeq^) 

(c) for payment ( sfT^) g 

(i) In the case of (a) and (b) the sureties alone shall be held 
responsible in the case of default of the person for whom they have 
offered themselves as sureties, the liability shall not extend to the sons ; 

(ii) but in the case of a suiety for payment, the liability shall 
extend to the sons also. 

21 
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Thus cominenlin|T on the text of yajnavalky.i, 9|T^ g 

5?IT ?ffg Vijnaiiesliwarasays ; 3 cT^Sf Slf«T«T STfa>J^ I 

fsR^ 91KWT s?TfiT?rT^ ^ i ?:iit sreg«f 

i g ?ifq n He states 

that even in the case of a surety for payment, tlic liability extends 
to the son but not to the grandson, Sj^X *1 «fNT ^t'aTT 

(iii) Therefore, even in tlje case of surety for payment the liability 
will extend only to the son but not to the grandson. 

In support of this rule, while commenting on the following 
verse of Yajnavalkya (II. 54) ; 

^asini?rrf«r i 

sr eicg^T ^r: ft^ert ii 

Vijnaneshwara quotes the following text of Vyas ; 

snfimism jx^ ^exs i 
g *! fsR^rix: ii 

In short, ordinarily a grandson shall pay without interest the 
debt of his grandfather and so shall a son the debt of suretyship by 
his father. With respect to the debt of the latter kind {vis,, of 
suretyship) grandson and great-grandson should not be made to pay. 

*1^ 5x^43^ q??xfxt 3^qx stf^^aw- 

tiRgatr ?r^3fn^ i 

The above provisions apply only when the suretyship is entered 
into without the receipt of wealth and not otherwise : for Katyayana 
observes : 

f%5iT f^wT 

PTIIW Itl! II 

As regards the surety for production of the assets of the debtor, 
Viramitrodaya says that there is not much difference between this 
surety and surety for payment, so it will not be unreasonable to infer 
that the same rule should apply to both the cases. 

S»w^, SIT^T3^^ 

1 3^«TT^q?ftr*TpT i i 

[Viramltiodaya ] 

Vriliaspati clearly says that the liability does not extend to the 
son in the cases of sureties for appearance or for confidence, but it 
does so extend, if a default takes place, in the other two cases, vis, 
when the surety had undertaken either to pay oil’ the debt or to produce 
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tlie goods of tlie debtor (cited in Viramitrodaya on Pratibhu ) : 

f^sfT am 11 

Even in sucli cases, tlie son will be liable for the principal only 
and not the interest and the grandson is not liable at all. 

arf^mmiiTcr q^l^feis?r s»g 

?rjr 5if?!f qtf^^iJI^ll "'"‘’'“""tSo" 
^unf siTf^WTs?n*nf gjrt i 

5Rlji^ 5 sr i^rarif^fe f^?r» ii i^yasa cited teethe 

But in cases when a surety obtains a pledge, the creditor is 
entitled to get his claim, including interest, satisfied out of the pledge 
after surety’s death. 

f^«TT sat 11 

Enforcement of Vrihaspati has laid down that the sureties 
against should not be oppressed but should be helped to 
• discharge their liability with ease. 

mwr?f 5iJ?!f 5[T'*TTS tO^t 1 


When there are more sureties than one, they shall pay the debt 
proportionately, but when they are bound severally, the payment shall 
be made as the creditor pleases. 

srfNiFT ^rtiref^ll [Yaj.u.jj] 
Commenting on tlie text as it is, Vijnaneshavara adds that when 
sureities are severally liable and if one of them be absent in a foreign 
country then his son may be made to pay tlie whole by the creditor, 
but if he be dead, then liis son shall pay according to his fatlier's share. 
He also quotes the text of Katyayana to support his view : 

I 

■ sitf^ ijig 


Remedy of the recover from 

surety agfainst the debtor tlie amount that he pays to tlie 

the debtor. 

creditor. 


Narada (1. 121) has laid down that he becomes entitled to recover 
from the debtor twice tlie amount that lie has paid to tlie creditor whicli 
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is a sort of compensation for his loss owing to the debtor's default. 

Yajnavalkya also supports this view and says: 

fsgqf 5i%rasqgf^|^a?e!T ct^^ii 


We can thus deduce the rule that if tlie surety has been made to 
pay a debt to the creditor, the debtor shall be forced to repay double the 
amouut paid by the surety. Vijnaneshvara states that the surety must 
have been compelled to pay the debt to the creditor 
and must not have paid it voluntarily out of greed to get the double 
amount and this right of the surety to exact double 

amount and the obligation of the debtor to repay the double applies 
only in the case of gold 

But in some cases the liability of the debtor to repay the surety 
where he has been compelled to pay is not two- fold but goes up to 
eight-fold ; * 

^ ll [Yai.n.57] 


As Yaj naval kyn also observes : 

fqg: i 


Other relevant texts on suretyship law are as follows ; — 


g g?rT ?rfq ii 

=5rg«qqiTO qf^5 ii 

?nig5:^sq^sar«ftgi 
S[f^ si«TJTn!qq^tsr.s^ll 


[Yaj. ir. 153 ] 


[Vrlhaspati.1 


[Vrihaapati.] 


?r m 11 [M.nu VIII, ,58] 
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SECTION 5. AGENCY 

The law relating to agency laid down by Narada is that if a person 
employs another as an agent in an undertaking, whatever is done by 
tlie latter shall be binding on the former. 

snwim 

Viihaapati adds that the act of the agent whether it leads to profit 
or loss, expenditure or income, must be accepted by the principal as 
binding, and he must not quarrel about it whether in or outside tlie 
country. 

SWUlf 3nflI5rT*f 1 

Agency for the purpose of icpresentation in law suits has also 
been recognised ; — 

«f1[ *r HTcTT ff ^ fteiT *r *1 I 

Fn?!' II 

Apait from the text relating to the appearance (in court) by agent, 
Narada broadly stales that arguments or works done by one's agent are 
binding on the principal and lliey will be treated as his acts 

Maim (VUI. 167) has also said that even dependant members 
may, when circumstances so require, enter into transactions to meet the 
needs of the family, which it will be the duty of the head of the family 
not to disiuib, although he may not have previously authorised them 
so to do. 

511 ^ H II 

'I'liis is called the agency ol necessity which is to be ratified by 
the heatl ol the tamily. Katyayana also supports the above view : 

?lSHT55R3TltHTTlfg[^WT5lttf*T^!IH \ 

*1^:: II 

SECTION 6. NON-PAYMENT OF WAGES 

Non-payment of wages which is also one of the topics of litigation, 
includes contracts of service and letting of goods and articles on hire. 
The price or consideration for services is called wages or but 

for letting a thing, it is known as oi I 

Narada (VI, 2) has observed that wages depend upon contract and 
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have to be paid before, in tlie middle of, or after the woik, as may be 
agreetl upon. 

«I«n SRjf 1 

g ?rfg[f*if«ef II 

When the contract between the employer and employee is silent as 
to wages, tlie remuneration will be according to the nature of the work. 
If the employee does not cany out the instructions of his master, and 
thereby some loss is caused, he shall not be entitled to get his wages in 
full, but only as much as the master thinks it fit to give; but if more 
profits accrue owing to his superior knowledge or skill in carrying out 
his work, then his employer should give him something in addition to 
the fixed wages by way of reward, notwithstanding his omission 
to follow the prescribed instructions (Yajnavalkya II. 195) ; 

When several persons being employed for the same work fail to 
complete It owing to illness of some or on account of some other 
unavoidable cause, the wages would be apportioned according to the 
work done by each which would be decided by an arbitrator In 
case an employee falls ill before the work is completed, he shall 
complete it after he recovers, and in such a case no deduction will be 
made in the settled wages owing to the delay in its completion, 
but when the work is not completed in spite of his being in health 
he will not be entitled to claim even a pait of the wages (Manu 
VIII. 217) : 

sfT wd !T i 

ei ^ ii 

In the same way when a person leaves his work before the expiry of 
the stipulated period, he shall not get any portion of his wages unless 
he can show that he left the service owing to the lault of the employer, 
such as the use of abusive language towards the employee without 
any fault on tlie latter’s part fNaiada cited in Viramitrodaya): 

?n?r I 

When an employee leaves service owing to his employer’s fault he 
can claim remuneration quantum meruit in proportion to tlie work done 
(Narada cited in Viramitrodaya): 

Put if he is sent away without any fault before the expiry of the 
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seUlecl period, he will get full remuneration and the employer may 
even be fined by the king lor having dismissed the employee without 
any excuse (Vishnu cited in Viramitrodaya): 

3TfTcT?n5q’ qjgf ^?n?r, 

<P!ri?IcT2S sCTSfWi^ J|f*r^'TIcr I 


When a man, engaged in a service, tefuses to work without any 
excuse, he may not have to return the wages which he may have 
leceived, but may be punished with a fine, Even if no wages have been 
paid in advance the employer will have to be compensated for the 
breach of contract of service. 


When owing to neglect on his part, an employee destroys or 


Loss or des- 
truction of any 
article. 

Its effect. 


injures any article placed under his care the 
master will have to be compensated for the loss; 
but if it is due to some accident, the employee is 
not answerable (Vishnu cited in Viramitrodaya.) 




And if the loss is caused by him out of spite, he shall have to 
repay the loss twice over by reason of his gross misconduct (Vrihat 
Manu cited in Viramitrodaya): 




Lettinff on 
hire. 


Principles which regulate payment of hire are practically the same 
as those which govern the payment of wages by 
an employer. A person who hires a carriage or a 
horse and does not take it away for using it shall 
have to pay one-fourth of the hire or fare as compensation, but after he 
takes it away, he becomes liable to pay the full hire settled even though 
he may return it without using it. The same principles govern the 
hiring of houses, shops etc. 

Manu has laid down the following rules concerning non-payment 
of wages to workmen, herdsmen, and royal servants and for dealing with 
disputes arising from transgressions made by master, his cattle and 


herdsmen : 

If the employee transgresses the direction of the employer 
as to time or place he shall get wages according to the latter’s 


choice. 

Manu (VIII. 215-218, non-payment of wages) : A hired (servant or 
workman) who, without being ill, out of pride, fails to perform work 
according to the agreement shall be fined 8 Krishnalas and no 
wages shall be paid to him [215] But (11 he is really) ill and after 
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recovery perforin's his work, according Lo the original agreement, he 
shall receive his wages even after the lapse of a very long time 

[216] But if he, whetlier sick or well, does not perform or cause 

to be performed by others his work according to the agreement the 
wages for that work shall not be given to him, even (if it be only) 
slightly incomplete. 217 Tims the law for the non-payment of wages has 
been completely stated. (218; 

Matm [VIII. 229-244]; Daring the daj’’, the responsibility for the 
safety of the cattle rests with the herdsmen, daring the night 
on the owner (provided they are) in his house ; if it be other- 
wise, the herdsmen will be responsible for them also during the 
night (229), A hired herdsman who is paid with milk, may milch 
with the consent of the owner the best cow out of ten ; such shall 

be his hire, if no other wages are paid (231). The herdsman alone 

shall make good the loss of a beast strayed, destroyed by worms, 
killed by dogs, or by falling into a pit, if he did not duly exert himself 
to prevent it (232), but for an animal stolen by thieves though he raised 
an alarm, the herdsman shall not pay, provided he gives notice to his 
master at the proper place and time (233). If cattle die, let him carry 
to his master their ears, skins, tails, bladders, tendons, and the yellow 
concrete bile, and let him point out their particular mat ks (234). But 
if goats or sheep are surrounded by wolves and the herdsman does 
not hasten (give assistance to), he shall be responsible for any animal 
which a wolf may attacli and kill (235), But if they are kept in proper 
order, grazed together in a forest, and a wolf suddenly jumping on 
one of them kills it, the herdsman shall bear in that case no 
responsibility (236). 

Payment of tvages to public servants ; (Mann VII. 125-126) : 
For women employed in the royal service and for menial servants, 
let Iiim (the king) fix a daily maintenance in propoition to their position 
and their work, (125) " One Panna must be given (daily) as wages to 
the lowest and to the highest likewise, clothing every 6 months and one 
Dana of grain every month (126), 

SECTION 7. TRANSGRESSION OF COMPACT 

Transgression of Compact meaning a compact) 

was also one of the topics of litigation. The Hindu society was 
divided into several associations which were composed of a number of 
persons engaged in a common undertaking or connected by a community 
of interest or views. The claims of representative associations were 
recognised even by the king. The rules and regulations were enjoined 
to be followed by the members of the association and their breach 
furnished a ground for an action against the delinquent. The rules wcie 
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framed witli the consent of the members or wore made by the king 
who founded that particular body with certain directions. So tlie rules 
were to be observed by the members, if iliey were not opposed to the 
sacred law ; and llie directions of tlie king relating thereto were also to 
be similarly observed. (Yajnavalkya II. 185) ; 

ffrsnsr^ufr^^ i 


These associations weie to appoint Iroin among iliemselves two, 
thiee or five persons to form a sort of executive committee ; these men 
were called adviseis of the association or thinkers of 

business I The diiections weie to be obeyed by the 

general members of the association (Vi ihaspati cited in Viramitrodaya 
on Breacli of contract) : 




Vrihaspati has laid down the qualifications fot the membership of an 
executive body that those who are spiteful, prone to lust or vviath, 
bashful, lazy, timid, greedy, too old, oi too young should not be taken 
in the executive committee which should be composed of persons who 
are pure, aware of the sacred law as unfolded in the Vedas, expert in 
action, possessed of self-control, born of a good family, experienced in 
business, and guided by high principles (Vrihaspati cited in Viramitro- 
daya). 


^^ISI II 


Penalties were prescribed to enforce obedience to the rules and 
regulations of the association. Its delegates approaching the king 
were to be leceived by him with respect and honoured with suitable 
presents, and allowed to depart with their mission fulfilled (Yajnavalkya 
II. 189). 

<SI^T*WT*I^I^; »l3rf?n5T II 

These rules indicate a high standard of culture of the Hindu 
Society even in the so-called pie-historic ages. 


22 



CHAPTER V 

LAW OF TORTS 


SETION I. INTRODUCTION 

This brancli of law which governs actions for damages for injuries 
in respect of ceitain kinds of riglits, such as, personal security propeity, 
reputation, etc. has attained huge proportions and involves a great 
deal of litigation in England, though not to the same extent in India. 
It relates to questions of conflict between the rights of individuals 
as contrasted with the collective rights of society. The development 
of industrial life in India, the beginnings of which can be discerned 
in some important towns, is bound to lead to litigation of a new type. 
Workmen must claim compensation for injuries sustained by them in 
the course of their employment. The law of torts was a growing 
organism in ancient days too and it has now become so all the more, 
because of the practice of boycott, general strikes, etc. 

The Hindu Law had from the earliest times a law of torts for the 
redress of private wrongs. There is no doubt that the Hindu Law 
in respect of crimes is more comprehensive than its law of compensation 
for injuries, and presciibes punishments for wiongs which would 
now be regarded as giving rise to merely civil causes ot action, e. g., 
non-payment of debt, breaches of contract etc. The Hindu civil and 
criminal law is discussed under eighteen heads ; the rules of 
compensation for injuries are comparatively unimportant and only 
incidental references to them have been made. The right to recover 
compensation is recognised in three cases, sucli as (a) damage to 
crops by trespass of cattle, (bj bodily injury resulting in medical 
and other expenses for cure and (3j damages intentional or otherwise to 
goods, Later Snaritis, which adopting Manu’s divisions of law, give 
a larger number of rules on the subject, evolved by the successive 
developments of the age. Viramitrodaya in the 17th century gives 
an amplified interpretation and a detailed account of this branch 
of law with technical phraseology, whicli is practically similar to the 
subject-matter of the modern law of torts. He discussed such topics 
as injuries to person and property, cattle-trespass, fraud of vendors. 



INTRODUCTION 


171 


Penal law of 
ancient com- 
munities. 

the wrong-doer 


negligence or fraud of carriers or of bailees under different kinds of 
bailments, measure of damages in different cases, etc. 

There is one important point of difference between the Hindu Law 

_ _ and the English law of torts, viz , that in Hindu law 

Enellsh Law .. . ,i , , , 

of torts: how it com]iensation is allowed only when there is 

H^diTLaw ^*'®*** pecuniaty loss and not in other cases like assault, 

false imprisonment, defamation, insult, adultery, 

which aie only punishable and not actionable wrongs. Thus in 

Hindu Law, tort has a much narrower and restricted legal conception 

than the tort of the English law or delictum of the Roman law. 

Sir Henry Maine obseives : "The penal law of ancient 
communities is not the law of crimes, it is the law 
of wrongs, or to use the Englisli technical word, 
of torts. The person injured proceeds against 
by an ordinary civil action, and recovers 
compensation in the shape of monej'-damages, if he succeeds.” In 
explaining and illustrating these observations he says that the 
offences which were treated exclusively as crimes were treated 
as torts, not theft only but assault, robbery, libel and slander 
also and were all requited by a payment of money ; he further points 
out that the old German Law was also the same and permitted money 
compensation for liomicide. The position of Hindu Law was quite 
different as has been nicely summarised by Dr. Sen : " It seems to 
me that in the Hindu Law, punishment of crimes occupied a more 
prominent place than compensation for wrongs, 
and the mere payment of compensation to the 
individual injured, when the injury inflicted was 
at all serious in its character, was seldom regarded 
as sufficient to meet the ends of justice ; of course, 
under certain circumstances the wrong-doer was 
compelled to compensate the person wronged, but the compensation 
was generally levied in addition to and not in substitution for the 
penalty which it was considered to be the duty of the king to impose.” 
'A king,’ says Manu (VIII. 123), ‘who punishes those who do not 
deserve to be condemned and (ails to punish those who deserve 
punishment becomes infamous and is ultimately doomed to hell ’ 

*T«gfgr ii 


Panlshmentof 
Crimea occupied 
a more pro- 
minent place 
than compensa- 
tion for wrong's 
in Hindu Law. 


Neither theft, nor violence, nor any other form of serious injury to 
person or property could be condoned on mere payment of compensation 
to the party injured, but it was regarded as the duty of the king to 
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puni!5li tlie culprit, for his offence against the law. It may, therefore, 
be safely asserted that the penal law of the Hindus was the law of 
crimes in its strict sense, and the law of torts occupied a comparatively 
subordinate and less important position in that system. Then, further, 
even apart from the nature of the penalty that was imposed by the 
Hindu Law, there was another characteristic element in the procedure 
to be adopted In relation to a criminal act which showed that the 
distinctive feature of the crime as opposed to mere private injuiy was not 
at all lost sight of; for we find that it was generally directed that 
neither a king nor his officers should create or foster litigation of their 
own accorti (Manu VIII. 43) 

hut should ordinarily leiuse to take cognisance of a cause of action 
without a complaint (rom the peison aggrieved. Cases of fraud and 
various other forms of crime furnished exception to tlie general rule 
anti in respect ol tliese tlie king could take cognisance even witliouL 
a complaint. 


II [Pitamnlm] 

Even more, tlie king was directed to employ officers to obtain 
information of crimes committed witiiin ins dominion to ensure the 
punisliment of culprits. 


9Tc5iT ^ ii 


It is thus apparent from the above considerations that although 
Hindu lawgivers did not expressly say so, they condemned a crime 
not so much because it involved an infringement of a private right, 
but because it imperilled the .security and the tranquility of society dr' 
the people in general. 

Wlien, tlierefore, tlie injury caused is looked at from the stand- 
point of an individual and compensation is sought to 
be paid it is treated as a tort ; but when the same 
act or offence is treated as a transgression of sacred 
law which threatens the security and the tranquility 
of the community and which must be punished 
irrespective of any consideration of the injured individual, it is treated 
as a crime. Our Dharma-shastras have not contradistinguished the two 
aforesaid aspects, but the same is implied in their prescription of 
penalties and procedure in the two case.s. 

The principle of injuria sine dapmnn{ of English Lay which 


Dlatln c 1 1 o n 
between a tort 
and a crime as 
made by Hindu 
Law. 
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implies tlie payment of compensation for an 

not re* infringement of a person's rights althougli he may 

coonlaed In Hln- not have sustained any substantial loss or tiamaere 
dulLaw. . , , f j r . . . 

in tlie shape of a definite temporal disadvantage, 

as elaborately and tersely explained in a leading case, Ashby v. White 

(1703. 2 Ld. Raym, 938), has not been recognised at all by the Hindu 

jurists. Hindu Law did not take such a rigorous view of civil liability as 

to allow pecuniary compensation for a mere infringement of a private 

riglit not resulting in a real and substantial damage to the injured 

person. Slander and adultery were treated as crimes punishable by 

the king but were not recognised as private wrongs. Our lawgivers 

were not imbued witli a commercial spirit so as to place money value 

on everything. It would appear that under the Hindu Law no 

pecuniary compensation could be awarded unle.ss the injury involved 

an actual pecuniary loss to the injured party. 

SECTION n WRONGS AGAINST PERSON 
AND PROPERTY 

The different topics under tlie law of torts may now be considered 
in the light of the Hindu system of jurisprudence : 

Under the Hindu Law, for the use of personal violence tlie 
offender made himself liable criminally and 
** civilly in torts for the payment of money 

compensiuion to the wimiged person ; tlic 
rompens.ition was granted not only in view ol llie expenses which 
die injured person miglit have incurred to recover from tlie effect of 
die violence Inu also as a solatium for tlie pain inflicted upon him. 




[Kityayana] 


For assault or mei e menace the wronged party was not allowed 
any compensation tnit it was punishable as a crime, 

For injury to person it was laid down that wlioever cau.sed liurt 
to a domestic animal belonging to aiiotlier became 

11. Mury to liaijie to compensate the owner of the animal for the 

onertv. '■ 


property. 


consequent loss. (Vishnu) 


^3^ i 

In the same way whoever cut or otherwise destroyed trees etc,. 
bearing fruits or yielding some sort of produce rendered himself 
liable to compensate the owner to the extent of the value of the 
ysufruut lost during the time necessary to grow similar trees yielding 
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similar produce : (Yajnnvalkya 11.161); 

• Wlien tlic fields on the roadside or border of a pulilic hifrli way 
were not enclosed by fences, the owner of cattle spoiling the field or 
growing crops or trees, was not held liable ; as in such a case it was 
considered the duty of the owner of the field to take the precaution of 
keeping it properly fenced. (Yajnavalkya II. 162) : 

SI II 


But this exception did not hold good il the action of the owner of 
the cattle was deliberate. Trespass upon another’s property causing 
damage was regarded as a wrong for which the trespasser was made 
liable to pay compensation. 

Conversion of another's property to one’s own use was also 
treated as a wrong and the rightful owner could 
slon?‘ claim compensation from the offender. In case 

of a theft, the wrong-doer had to pay the price to 
the owner besides being punished for the crime. The king was bound 
to indemnify the injured person by paying the price from his own 
treasury if he could not get the stolen property restored to the owner, 
and in his turn he could recover the same from the village officers who, 
by reason of their negligence, were accountable for the thief’s escape. 

^ ^ rm 3rT!i<TefT?r g i 

!15?T II [Yajnavalkya II, 36] 
Thus the Hindu Law provided all means to protect the property of the 
subjects by imposing responsibility thereof on the king and his officers. 

Practice of fraud on any person entitled him to recover damages 
from the wrong-doer. When a seller deceitfully sold 
a defective article after having shown a genuine 
one the purchaser was entitled to compensation, which in some cases 
even extended to double the price paid by him. 

?r JTjqTflsigiir g ii [Narada VIll. 7] 

If 4he act of the seller was deliberate, the sale could be rescinded 
without any compensation. 

A nuisance was both either a private or a public one. In either 
case the offender was not only enjoined to remove 


IIT. Frauds 


V. Niilwince. 

punishment. 


die nuisance but also rendered himself liable to 
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LAW OF CRIMES OR SAHASA 


SECTION I. INTRODUCTION 


Sahasa means acts of violence and includes all cflmes. P. V. ICane 
defines it thus, “ Sahasa comprehends many oGfences in all of which 
the use of force or threat is an essential element. ” The king' is enjoined 
by our Dharma-shastras to punish the offenders. Yajnavalkya (I. 367) 
gives four kinds of punishment, vis,, censure, rebuke, pecuniary 
punishment, and corporal punishment, and says that these should be 
used either separately or jointly according to the nature of the crime. 


i 

jftstlT ^RRcrr 


Of these, censure was the lightest and next to it was rebuke ; pecuniary 
punishment included fine and forfeiture of property, and corporal 
punishment included imprisonment, banishment, branding, cutting off 
of offending limbs and lastly capital punishment The measure of 
punishment depended chiefly on the gravity of tlie offence ; Yajnavalkya 
(I. 368) says that the king should inflict punishment upon those who 
deserve the same, after ascertaining and taking note of the nature 
of the offence, the time and the place (of the offence), and the strength, 
age, avocation and wealth (of the culprit) ; 

The Mitakshara commenting on this text says that along with 
these tlie question whether the offence was committed with or without 
deliberation and whether it was the first offence or a repetition of 
the same should also be taken into consideration in passing the 
sentence ; 

Yajnavalkya (II. 275) wliile dealing with punishment for theft says 
that it should vary according to the value of the articles stolen ; and the 
place and the time (of the offence) as well as the age and the 
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strongtli (of tlie offendei) should also bo Irikeii iiilo consideration. 

^^W5r5r«T! II iy», h, ,„j 

Accoiding to the Mitaksiiara all the above taels foi punishment 
aie illustrative and indicate considerable advance of juristic ideas in 
the field ol Criminal Law, and a practical method of modulating the 
sentences piesciibed by law so as to make them pliable enough to meet 
the ends ol justice in each case without violating the theotelical ligidity 
ol the Shastias One exceptional rule is of particular importance that 
punishment depended upon the difference in caste, vis , a Brahman 
couid never be subjected to cot poral punishment, however grave the 
offence. 

*» W snSTOtSf II 

He could, however, be for veiy seiious olYences impiisoned or 
put in chains, and even branded and banished Irom the country under 
marks of ignominy and disgrace 

n cniHir^Jr 5(T«rRr w«rf%ct i 
3^3 n^rq^^ll 

He did not enjoy absolute immunity except that no coiporal 
punishment could ever be inflicted upon him. Besides this distinction, 
a person belonging to a higher caste was generally subjected to a higher 
punishment than one belonging to a lower caste for an offence of an 
apparently similar description. This rule could be justified in cases 
where insult or indignity was a constituent element of the offence, 
But in offences of moral depravity, the infliction of the punishment 
was reversed in accordance with the gradation of the caste. Thus 
dealing with punislimeiit for theft, Manu says that a Shudra knowing/ 
wliat is right and wrong should get eight times the punishment 
ptesenbed to be inflicted on one ignorant of the same; a Vaishya 
having a similat knowledge sixteen times; a Kshatriya, similarly 
situated, thirty-two times ; and a Brahman sixty-four times or even full 
hundred times, or one hundred and twenty-eight times, since he knows 
what is right and what is wrong (Manu VIII. 337, 338j 
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■ Hindu Law is, tlierefore, quite impartial and makes no exception 
in the matter of punishment, Yajnavalkya (I. 357-58) says, 'No one who 
has transgressed the law is exempt from punishment by the king, be he 
a brother, a son, an object of worship (such as a preceptor), a father-in- 
law or a maternal uncle. 

arm m sn i 

SJTH I 

Manu says " When an ordinary man is punishable with a fine of one 
Karshapana, the king (committing the ofifence) should punish himself 
with thousand times the amount, and the commentators hold that he 
should distribute the .sum among Brahmans. 

iSRt i 

^1311 5rf srrisirT ii 

SECTION 2 PRINCIPAL OFFENCES OR CRIMES 

Secular crimes and transgressions, that is, those that are 
Some of the punishable by the king, are dealt along with their 
prtncl^ l^ o ^^ corresponding punishments, in the Dharma-shastra 
lathe Inatltntee in the chapter on the duties of kings without 
of Mana. much systematic arrangement. In Manu's Code 

Criminal law is classified according as it relates to (1) real and (3) 
virtual injuries, (3) theft, (4) violence and (5) sexual crimes and constituted 
11 to 15 of its 18 titles of law. Therefore, the task of describing the 
principal offences is by no means an easy one. Following the 
arrangement of Vishnu we will, therefore, state the principal ones as 
are understood to be (1) and (2) and will, as far 

as possible, state those as are specially noticed by Dr. Jolly. 

(1) Theft and abettors of thieves (VIII. 34, 302) 

(2) False evidence (VIII. 90) 

(3) Perjury (VIII. 120) 

(4) Robbery and violence (VIII. 332} 

(5) Muider-homicide (DJ., 55, 57, 67) 

(6) Assault (VIII. 279-301) 

(7; Adultery (VIII. 354, 355, 361-63, 371-72, 373, 375, 378, 
379, etc.) 

(8) Gambling and betting (VIII. 221, 223) 

(9) Adulteration of merchandise (VIII. 286) 

(10) All incantations intended to destroy life and various kinds of 
sorcery (VIII. 290) 

(11) Forgers of Royal edicts (VIII. 232) 

33 
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(12) Intentional causing of pain to a Bralimnn (VIII. 248) . 

(13) Nuisance (IX. 282-283) 

(14) Fraud (IX.) 

(15) Forgery (IX. 232) 

(16) Destroying the flags (IX. 285) 

(17) SeU-defence-Assassin (VIII. 348-51) 

(18) Corruption in officials (Judges) (VIII.) 

(19) Unnatural crime (burying a son Kritaka, Paunatbhava) (IX. 
174-75) 

(20) Verbal abuse (VIII. 274; 

Oh a systematic classification these offences may be described as 
under 

I. Verbal abuse liaving its three divisions— (1) 

cruel (2) indecent and (3) severe 

• Truth is no defence in a case of verbal abuse, although falsehood 
m.ay be regarded as aggravating the offence, for the gist of the offence 
consists in the intentional insult which the complainant suffers from 
the accused. This was one of the principal kinds of offences under 
the Hindu Law, and the relative position of the parties was considered 
at the time of inflicting the punishment. When a person threatened 
another with personal injury, then, if the person so threatening was 
incapable of carrying out the threat, he was to be punished with a 
fine ; but if he was so capable, he was also required to give sureties for 
his future good behaviour. Yajnavalkya (II, 209) : 

CI5!T g II 

II. Personal violence having its three divisions — 

(1) assault (2) battery (3) causing of wound 

I It also included cruelty to animals. 

III. Violent offences — In its restricted .sense it denoted 

some specific offences, such as, mischief, robbery, murder, etc., 
characterised by deliberate and aggressive violence. There are three 
degrees of this kind of offence, SPH? (of the first degree), niitinr 
(intermediate) and (grave). 

IV. Offences ag^ainst female modesty including 

seduction, adultery and rape. They were divided into three classes 
Recording to the ■ means used by the man, such as (1) force, (2) fraud, 
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or (3) mutual amorous desire (Mit. on Yaj. II, 230): 

Adultery : In the case of adultery the distinction of caste was 
of the greatest importance. Moreover it made all the difference 
whether the adulteress was properly guarded { Jjgt ) or not, for if 
the necessary vigilance was lacking, the sentence would be mild and 
particular importance would be attached to the question if violence was 
applied. 

Thus, for adultery with the wife of an Aryan the Guru could have 
his organ cut off and his property confiscated, and if the woman was- 
under guards he was to be executed. On the other hand a Brahman 
for a similar crime had to pay only a fine of 500 Panas if the 
woman was willing, and 1,000 Panas in the case of forcible violence. 
As Manu (VIII. 37Sj observes : — 

giii ^uf i 

For a Kshatriya and a Vaishya there are proportionately higher 
punishments aggravated by incarceration, shaving of hair, by pouring 
the urine of an ass on the head. 

'*1 IH?(^ II [Hanu VIII. s7i] 

Manu (VIII. 352) lays down the following punishments for 
adultery : — 

(1) For men addicted to adultery 

^5^*^ w I II 

(2) For conversing in secret with a woman by a man who has 
been previously accused of a similar offence, the punishment prescribed 
is slight in respect of the first enticement, but there is no punishment 
for a man not so previously accused for conversing with a woman for 
some good reason (Manu VIII. 354, 355). But mendicants, bards, 
persons initiated for a rite and craftsmen may converse with women 
unchecked (Manu VIII, 360). 

(3) If one who is forbidden to converse, transgresses the prohibition, 
he should be fined one Suvarna (VIII. 361). 

(4) This rule does not apply in the case of wives of dancers and 
singers, or of those who make a living by their wives. Yet he who 
secretly carries on a conversation with these women or with slave 
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girls devoted to one master, or with female ascetics should be made to 
pay some small fine (Maim VIII. 362, 363). 

(5) Penalties for sexual intercourse vary according to castes and 
according as the woman was protected or not in the following 
manner ; 

(a) A Brail main with a protected Biahmaii woman when there is 
force used, the fine is Rs. 1,000 Panas. 

(b) In the above case if the woman was willing, 500 Panas. 
(Manu VIII. 378). 

A fine of 1,000 Panas is prescribed for a Brahman having 
intercourse through foice with a protected Brahman or Kshatriya or 
Vaishya or Sudra woman ; and for a Kshatriya or a Vaishya 
applroaching a Sudra woman the same ; a Kshatriya or Vaishya 
approaching a Sudra woman also the same. 

For a Brahman having intercourse with a willing protected Brahman 
woman or with an unprotected Kshatriya or Vaishya or Sudra woman, 
the fine is 500. 

If a Vaishya approaches a protected Kshatriya woman, 500, and, 
vice versa, 1000. If a Kshatriya or a Vaishya violates the chastity of a 
Sudra woman, 1000. 

A Vaishya having intercourse with a Brahman woman should be 
deprived of his entire property after a year’s imprisonment and a 
Kshatriya is to be fined 1000 (Manu VIII. 375). 

A Sudra having intercourse with a twice-born woman protected 
or unprotected shall be deprived of his limb and the whole of his 
property in the case of an unprotected woman, and of every thing in 
the case of a protected woman. 

(6) If a man convicted of and punished for adultery with a woman 

commits the same offence again with the same woman within a year, 
his fine shall be doubled. In the case of his repeated intercourse 
with a the fine shall be the same as in the case of a Chandali 

(Vm. 373). 

(7) Manu lays down that in cases where death penalty is prescribed, 
ft should be transportation for the Brahman and actual death for others 
(J^anu VIIL 379). 

(8) As regards punishment for the woman who is proud of her 
beauty, and commits adultery, Manu lays down that the king shall 
Iravle her devoured by dogs in tlie presence of good many people 
(VIII. 371). 

Tlrah the'®«lent of the improper conduct of the parties as well as 
the relativte pb^il^n based on caste distiction of the man and the 
woman was t<) be? considered in inflicting punishment. The woman 
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was also punished when the criminal intercourse proceeded from 
mutual amour. Owing to the fact that the man takes the lead in the 
commitment of the crime and the woman naturally succumbs to the 
allurement, she was liable to get half of the punishment that 
was prescribed for the man. An exceptional case has been mentioned 
by Vrihaspatl that where a woman followed a man to his house and 
there allured him by soft touches, eu., then she was to receive a 
higher punishment than the man ; 

II 

But these niceties were not taken into account by modern jurists, 
who let the woman go scot-free in such cases of adultery. 

V. Theft . — According to the value of the article stolen it 

may be of three classes: (1) paltry theft (2) theft of oidiiiary 
magnitude and (3) theft of precious thing 9^17. 

This term is used in a very wide sense to mean every offence 
against property which arises out of avarice and is done by fraud and 
deceit. It covers offences analogous to theft characterised by slyness 
as distinguished from violence. In this sense it is of two kinds: (1) 
open theft and (2} concealed theft | 

fac^vnt (Vrihaspati). 

Distinguishing theft from robbery Manu (VIII. 332) says : — 

There are two kinds of thieves, one concealed and the other open : 

open thieves are those who make a living by dealing in various 
commodities, and “secret" thieves are burglars, robbers, and so forth, 
as also those who accept bribes, cheats, fortune-tellers, palmists, 
misbehaved high officials and physicians, art-exhibitors, harlots (IX. 257, 
259). 

Punishments for theft were very heavy in all cases of serious 
crime. The accused was sentenced to death, was impailed, hanged 
or diowned, and often his hands were hacked off and other tortures 
inflicted to aggravate the punishment. The same punishments were 
also ordained for burglary fiequently repeated, picking pockets ; 
robbery ; stealing cows or horses or more than ten Kumbha’s of grain or 
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more tlian ten Pana’s of precious metals, particularly valuable jewels, 
etc, 

sriwf ^sr.* i 

cWT srf?:iT^«TRf sr^rt i 

«r II 

S^Tqt sird^of ^ f^cTt i 

VI. Some minor oiFences :— 

1. Trespass 

2. Encroachment on another's land 

3. Public nuisance 

4. False evidence 

5. Refiisal to give evidence 

6. Production of fraudulent and forged document 

7. Corruption in a judge 

8. Omission to bring certain offences to the notice of king's 
officers. 

9. Negligence. 

10. Abetment. 


The above eixumeration is not exhaustive but only illustrative, as 
according to Vrihaspati the offences may take a thousand different 
forms by reason of differences in intellect, capacity and skill of the 
offender. 

sii9reR«4*iT*n^j i 

An infant below eight years of age was treated as a child in its 

mother’s womb and could not be held criminally 

Ex€) u p 1 1 o n t> ^ N . . 

from^ criminal liable for any offence, tiJ'OT Wa: 

liability. nnKnrraramTTfeaBrr* i A A nlmanrloima 


• According to Animandavya 
in Mahabharata an infant within fourteen years cannot incur any sin, 
as he has no knowledge of the rules of proper conduct. This 
is carrying the rule a little too far, and Nilkantha finds a solution by 
saying that exemption from responsibility extends so long as the infant 
cannot discriminate between right and wrong, and no definite age-limit 
can be set to meet every case. 

A king 'who condemns the innocent and absolves the guilty 
subjects himself Jp, great disgrace and goes to hell. The primary object 
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of punishment is the protection of the people, as Manu (VII. 18) says ; 
“ Penalty keeps the people under control, penalty piotecls them, penalty 
remains awake when people are asleep ; so the wise have regarded 
punishment as a Dharma or a source of righteousness." 

^^5 3rnr^ ^ Vt: ii 

Punishment lias also been treated as a source of purification of the 
culprit. Manu (VIII. 18) says Men who ate guilty of crimes being 
condemned by the king become pure and go to heaven in the same 
way as good and virtuous men." 

Msit: WT II 


VII. Gambling ^ and Betting Gambling is 

described as artful playing with inanimate objects, such as, dice, 
etCy, but when the result turns out to be the contest of some 
animate objects, such as, horse race, it is termed betting. Both arc 
based on the laying of wagers. Manu (IX. 221, 222) expressly laid 
down that the king should exclude from his kingdom Gambling, 
and Betting, which resembled open theft should, therefore, be 
suppressed. 

«t^ii px.„3] 

[IX, 2»] 


But Vrihaspati (26 ; 1, 2) said " Gambling was prohibited by Manu 
as it strikes against truth, purity and wealth ; but others have sanctioned 
it when licensed by payment of a tax to the king ; it should be presided 
over by a person entrusted with the duty of superintending the 
transaction in order to ensure the detection of fraud and sharp practice." 
The Mitakshara (2 ; 202) and otheis commented that the text of Manu 
referred to gambling and betting unauthorised by the king. The 
supeiiuteudent of the Gaming House was to conduct the game, collect 
the share of the king, and also obtain a share for himself. Yajnavalkya 
(II. 203j also says, " In as much as it helps in the discovery of thieves. 
Gamliling shall be carried on under the supervision of one officer 
appointed by the king." 





II 


For playing with false dice, the person was to be punished with 
a fine, and the stakes won bad to be refunded. If there was cheating 
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and other malpractices, tlie punishment meted out was that of a thief 
{A.rthashastra III. 20). 

In case of any dispute between gamblers, other 
gamblers were to act as judges and witnesses to 
settle the dispute (Narada XVII. 4) 

VIII Boundary Disputes — The law about the settlement of 
boundary disputes, principally in the case of disputes between two 
neighbouring villages is now to be taken into consideration. Manu 
lays down the rules for deciding the disputes concerning a boundary 
between two villages in Chapter VIII. 

A village has a definite boundary on every side which marks it 
off from the neighbouring villages. 

(1) In the first place the power is given to the king to settle such 
disputes by an inspection of tlie boundary marks, when they are visible. 
Tlie king is enjoined to do so in the raontli of (3^55) Jyeshtha, because 
then land marks are most distinctly visible, being midmost summer, 
when the sun has scorched all grass and plants. 

Now the landmarks according to Manu are of two kinds (1) the 
visible or open marks, and (2) the hidden or secret marks. Those marks 
which are made by trees, such as Nyagrodh, Asvalhas, Kimsukas, 
cotton trees, Salas, Palms and trees with juice, clustering shrubs, 
bamboos of different kinds, Samis, creepers, or raised mounds, reeds, 
thickets of Kubgaka, are called visible marks because by the land marks 
made in this manner, tlie boundary will not be forgotten. But as 
through men’s ignorance of the boundaries, changes constantly occur in 
the world, the king is also enjoined to see that besides the above 
other liidden marks are also made. These are made by planting or 
fixing such things as the earth does not corrode even after a long time, 
e.g,, stones, bones, (ozvs hair, chaff, ashes, drycowdung, brides, cinders, 
pebbles and sand. 

According to Kulluka who relies on Vtibasp.ati, these objects are 
to be placed in a jar. 

With the help of these marks, and by long continued pos.session 
as well as by constantly flowing streams of water, the king shall 
ascertain the boundary of land of two disputing parties. 

(2) If there be a doubt with regard to the marks, the settlement 
of boundary disputes shall depend on witnesses. 

The witnesses should be from the villages between whom the 
dispute lies. But they should be veracious witnesses and a punishment 
of a fine of 200 Panas is prescribed for witnesses, who determine the 
dispute unjustly. The witnesses will be taken to be veracious if they 
Settl? the boundary in accordance with the truth, putting earth oq their 
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heads, wearing chaplets of red flowers and red dresses. These 
witnesses are to be examined concerning the land marks in the presence 
of the crowd of the villagers and also of the two litigants. 

If the witnesses decide unanimously, the king is enjoined to 
record the boundary i» writing, together with the names of 

witnesses. Migha says that if the witnesses disagree, the opinion of the 
majority shall prevail. ’. 

If witnesses from the two village.s are not availaljle, then men from 
four neighbouring villages, who are original inhabitants of these villages 
and who are honest should be called and should decide the dispute, but 
this should be done in the presence of the king. 

Some people often stop in the neighbourhood .of the disputed 
boundaries, be it for ploughing or as cowherds, .snake-charmers, 
hunters and forest rangers, According to commentators these people are 
in a position to know best the boundaries of the villages which may 
often lie on wastes or in the wilderness. 

(3) On failure of getting these people who may be reckoned 
competent witnesses as being neighbours and original inhabitants of the 
village, the king may hear and examine the evidence of even the 
inhabitants of the forests, such as hunters, fowlers, herdsmen, fishermen, 
root-diggers, snake-catchers, gleaners and other foresters, but if they are 
examined and are able to declare the marks of the boundaries, the 
king is enjoined to cause them to be fixed, provided It can be done 
justly. 

(4) If no evidence is forthcoming or the evidence .as tendered is 
not sufficient, the king is given the power of assigning the land on his 
individual judgment, provided jie is righteous and acts for the benefit of 
them all. This is the settled rule. 

It is distinctly laid down that the decision concerning the boundary 
marks of fields, wells, tanks, gardens and houses depends upon the 
evidence of neighbours, and only on failure of these the king has got the 
above power. 

Manu also prescribes punishments for witnesses for giving , false 
evidence, the king being entitled to make each false witness pay tlie 
middlemost announcement (500 Panas are considered as the mean or 
middlemost announcement). 

Then he who by intimidation possesses himself of a house, a 
tank, a garden or a field shall be fined 500 Panas ; if he trespassed 
in his ignorance the fine shall be 200 Panas. 

In ancient India, the village formed the political limit, the smallest 
unit which the Smritis prescribe for the management of a principality. 
But though joint property among families was very mnch in vogue, 
24 
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traces of a common property of tlie whole village community are much 
less clear and the data in the SmrLtis is much less definite on this point. 
On the boundary line of every village there weie pasture lands 
extending in a wide circle round the village. Of course these fields 
were used by the villagers foi grazing their cattle in common, but on 
the other hand fields sui rounded with hedges appear always to have 
belonged to individual proprietors. In general, the villagers were isolated 
from outside world, but that inside every village private property was 
found, is best proved by the rules in the Smritis about boundary 
disputes which must have been the most common ground of litigation. 

The modern law in settling boundaiy disputes as prevalent in the 
Bombay Presidency may now be considered for the sake of comparison. 

If the dispute lelates to boundaries of villages it shall be settled 
by Survery Officers or by officers nominated by the Government. 
They shall be guided by the following rules : 

(a) (i) If the patels, village officers or their agents agree as to 
any given line of the boundary, common to their respective villages, 
the officer determining the boundary shall require the parties to execute 
an agreement to that effect and shall then mark the boundary in the 
manner agreed upon. 

(ii) If the parties do not agree the survey officer shall make a 
formal enquiry into the matter and thereafter give his award. 

(b) If any dispute arises concerning the boundaries of a field, it 
shall be determined by the land records, provided they afford 
satisfactoiy evidence of the boundary previously fixed and, if not, by 
such other evidence as may be available (119). 

(c) If the several parties concerned in a boundary dispute do not 
agiee, they may submit the settlement thereof to an arbitration 
committee and make an application to that effect in writing. The 
Officer shall require them within a fixed time to nominate a committee of 
not less tlien three persons and if such committee arrive at a decision, 
such decision, when confirmed by the said Officer, shall be final. 

IX. IMPOTENCY. The following tests have been laid down 
in Narada Smnti for determining the 'tmpoUncy of a person' 

(Vide Narada Smriti XII. 8) — The man must undergo an 
examination with regard to his masculine fitness ; when the fact of his 
potency has been placed beyond doubt, he shall obtain the maiden 
(but npt otherwise). 

■9. If his collar-bone, his knee, and his bones (in general) are 
strongly i!ha,de, if his shouldets and his hair are (also) strongly made, 
if the ishope of d)ls neck is stout, and his thigh and his skin delicate, if 
his 'gait ?tnd hiswoice are vigorous. . * 
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10. If his semen, wlien thrown into water, docs not swim on tlie 
surface, and if his^ urine is rich and foamy; by these tokens may a 
potent man be known ; and one impotent by tlie opposite cl\aracteristics. 

11. According to the rules of science, fourteen species of impotent 
men aie mentioned by the sages. Tliey include both curable and 
Incurable cases. The rules governing them are given in order. 

12. One naturally impotent, one whose testicles have been cut 
out, a Pakshashandha, one who has been deprived of his potency by a 
curse of his spiritual guide, or by illness or by the wrath of a deity 

13. One jealous, a Sevya, one whose semen is (evanescent) as air, 
a Mukhebhaga, one who spills his semen, one whose semen is devoid 
of strength, one timorous, and one who is potent with another woman 
(than his wife) only, (tliese are the fourteen sorts of impotent persons,) 

14. Among these, the first two are incurable, the one called 
Pakshashandha should wait for a montli, the (three) named after him 
shall have to wait for a year. 

15. Those four among whom, in the above enumei ation, the one 
jealous comes first, shall be avoided by the wives like an outcast, 
though they may have been enjoyed by them. 

X. MEMORIAL OF ROYAL GRANTS. Vyas quotes 
Yajnavalkya and Vrihaspati, who state that the king should present 
the land and corrody to the Brahman and have a deed of gift prepared 
on a piece of cotton cloth or copper plate for the attestation of the gift 
and for the purpose of making known for future the rules of the gift. 

Thus Yajnavalkya (I. 317) observes 

to g 

For the documents of royal grants, copper plates q?!) 

or cotton cloth (qj) are to be used as writing materials. The royal 
seal (^I[T) must not be omitted. The king should wiite down his name 
and those of his ancestors, the dimensions of the gift and the description 
of the boundary. He shall issue a permanent grant bearing the date 
and the signature made by his own hands. 

Yajnavalkya as [I. 318-20] quoted in Mayukha observes : 

m tniwg ^ to II 

II 

I 
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Besides the ordinary mode of proving documents given in 
Yajnavalkya there was also an additional mode to prove a royal grant. 
A degree of care and caution was required to be exercised. For forgery, 
Manu (IX. 232) prescribed a death sentence. 

igft^risrsrtsrarsra ii 


He quotes Prajapati’s text, wliicli lays down that a decision in 
respect of royal grant should be made with particular care, after 
inspection by the king of his own handwriting and seal, and the 
handwriting of the writer of the document. 


i 


[Piajapati.] 



PART II. ADJECTIVE LAW 

CHAPTER VII 

ADJECTIVE LAW 

SECTION I. INTRODUCTION 

A king desirous of investigating laVv-cases must enter his court 
of justice preserving a dignified demeanour, accompanied with 
Bralimans and experienced councillors and decide daily, one after 
another, all cases which fall under the following eighteen titles of law, 
strictly in conformity with the principles laid clown by local usage and 
the institutes of the sacred law. 

The eighteen titles of law as given by our law-giver Manu were 
as below : — 

I. non-payment of debts, 

а. deposit and pledge, 

3 sale without ownership, 

4. concerns among partners, 

5. resumption of gifts, 

б. non-payment of wages, 

7. non-performance of agreements, 

8 . rescission of sale and purchase, 

9. disputes between the owner of cattle and his servants, 

xo, disputes regarding boundaries. 

It. assault, 

15. defamation, 

13. theft, 

14. robbery and violence, 

ig. adultery, 

16. duties of man and wife, 

17. partition of heritage, 

18. gambling and betting. 

These are the eighteen topics which ordinarily give rise to law 
suits. But if the king does not personally investigate the cases let him 
then appoint a learned Brahman to try them. That (Brahman) shall 
enter the most excellent court accompanied by three assessors and fully 
consider all causes brought before (the king), either sitting down or 



190 


ADJECTIVE LAW 


Standing (Manu VIII 1, 3—7, 9- 10) 

'TT^V: I 
fani^ert II 

nc«i5 ^snir^^ tgfin i 

^qtS5^Tfef^«K»T: I 
^ crgeiTPi f ^ II 
sq-fa^j 1 

q;«TfqaR»TTg!n*ft f^R: ?;^TfiriTqI?ft: II 

^mfir^r^^Twra i 

^qsg- aT^assl-q g II 

^5«wt f^ffina ^«wr|f?T <^51 ^ I 
q^^aR^crrffr s^rq^RftiiaTf^ li 
«r^T ^ »r ?<i%i 

er?[Tf^^Tfa[5t^ mgRi ii 

cTs I 

a?fn^?T sifiripiTSTirtn^ f^«i?T <^ar a || 

The eighteen titles of law mentioned by Mann, as given above, 
were sub-divided under one bundled and thiity heads by Narada 
(Ch I V. 19) Advocates weie engaged in tlie couits of Hindu 
moiiaichs (a) 

SECTION a, HINDU PROCEDURE AT LAW 

It will be an inteiesting study to lead what Yajnavalkya has 
laid down about the piocedure at law for suits [II. 5 -11, 16—28 
and 30] . 

s^rqgT’cq^ f? a?i,ii 
qeqf^Ht sq^ q«ITlf^ewf«iqT I 
<5ra^«ifiqhisiTcqTf^%%fiH^ii 

^ 5«ff afefTcrM^iqswill 


(a) CommeiitA^on hai^ds Til V 6 , A C Ghosh’s Hindu Lav, Vol II 3$ 3^ 
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f^<Tdcr*Ta> 5?«i«n i 
^gsijTf 5?T5r?itt ii 

^ST I 

5 :wrfqiR?rf?T*rt»f ^ ^i 

^»Tsft sif^trf?!} II 

^ ag^^wqc .1 
fa(!p*TfiT«ft*n3:!T ^gi^ii 
5ff?«iT«f ‘ *rj ^rrg^f i 

*T ^at ?i!3iT«r ^ II 

<ErT%^q?r: ^ ?n%qi: i 

^s«T<T^ jsi^i3;^*Tq?^3^R^f^iT II 

^tqg qTq^ej^i 
qqqqr ^ II 

^jjracqgqpq^ef sJT^gp:a: ii 

*! mEre?qfq%f^er: ii 
pqiq^ q^qR sqqgT?:^: I 
q|«f qqiqqCjftOT^fefe fqqfet; II 

qqiqf 35 %! qnfgqR^fe ^^3*1 1 
q:qTq«??nn5Ri% fqsqipqaq^qq^ II 

qisqsqsf fsrqits f^qr I 

511^ qfqq^ ^ 'iqf g q5iqTr?:TH 
qqq^ sqq^ I 

Os 

q^qi ^jsqqrqTqr vniqq q?iqTfq«fi^ 11 
wfq^fWtq^q grf qiqq^f^T 1 
q«ftq%f^«:Tir^^BcqTqif q^cfq 11 
qiTwiT^qf fqgqiq qtq^:aqni 

agjsrir ?:Tq qiqjq^qqif^ qi 11 
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5Rf ^ ^ ^ ii 

w»nRg ^ sfffgas^agac^ I 

!T ^ ii 

s«i f ^ i 
l?f‘ ^ g^irin ii 

When one who is aggrieved by others, in a manner contraiy to 

law or usage, makes a representation to the monarch, 

Cause of action. e ^ 

this is a matter lor a law suit. 

Cotirts were of four kinds; (1) the chief or central court, (2) the 
Moot Court held in circuit in different villages, 
of courtH^^"***** court presided over by the judge and (4) the 

court pieslded over by the king. Besides these 
royal courts there were also popular courts or Communistic Courts: 

(1) disputes among foresters were settled by foresters, (2) those among 
merchants by merchants, (3) those amon^ soldiers by soldiers, (4) those 
among villagers and foresters by inhabitants of both places. The 
constituents of the Royal Courts were : 

(1) The king. 

(2) The judge or Prad viveka. If under pressure of work the king 
was unable to try a suit himself, he was to appoint a judge to try it 
with the help of assessors It was essential that the judge should be 
fully conversant with the law (Yajnavalkya II. 3). 

(3) Assessors ; The number was to be 3, 5 or 7. They were to be 
endowed with learning and well-versed in law and were appointed by the 
king (Manu VIII. 10 ; Yajnavalkya II. 2). They should be Brahmans, 
but Kshatriyas and Vaishyas could also be appointed, if they had the 
requisite qualifications ; but Sudras could under no circumstances be 
appointed as assessors (Manu VIII. 20). If they were swayed by 
covetousness or by passions or by fear or similar influences and acted 
against law, they were fined— double the amount of the suit 
(Yaj. II. 4). 

(4) Proclaimer, Herald— Smriti proclaimed the judgment of the 
court. 

(5) Computer computed the exact amount of the claims. 

(6) Writer wrote down the judgments delivered. 

(7, 8) Fire and Gold were kept in court for the purpose 'of 
ordeals. 

(9) Watej" was kept in court for refreshment. 

(10) Bailiff-.S'/rJ.&jf'a/^i/'Should be a Sudra ; he should serve 
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summons, watch the parties and the witnesses. 

(11) Assembly, or Parishad, of merchants of high families and of 
good character was often called by the king to watch the proceedings. 

As to the mode of lodging a complaint it is laid down in the 
Smritis of Apastamba, Narada and Yajnavalkya 
1 ^^’’®®®^“*'® ** that the complainant should appear befoie the 
court in all humility and state the facts constituting 
his grievance, and his statement would then be taken down accurately 
by an officer of the court called Lekhak The king, or the 

judge, as the case may be, and the councillors may then put questions 
that they think proper in older to elucidate the complaint, and when 
they have been answered, the whole should be taken into consideration, 
to see whether the complaint discloses any piopei cause of action; if 
it does, the defendant should be summoned to appear before the court 
by an officer of the court called Sadhyapal, or by issuing a 

summons duly framed by the court. The judge appointed by the king 
shall ask the complainant or the plaintiff modestly standing before him, 
" What is your complaint ? Wliat wrong have you suffered ? From 
whom, how, when and why ? Have no fear, speak out." 

The representation as made by the plaintiff is to be put in 
writing and the year, month, half month, day, names of parties, valuation 
and costs, etc , are to be given. 

Written plaint or declaration is called the Sar and is, 

therefore, composed with particular care. The judge has the deposition 
of the complainant at first noted down on a black wooden slate, and then 
a fair copy is made on a sheet, or the plaint is written down on the floor. 
The plaint may be modified and improved so long as the answer is not 
tendered. It may be rejected, if it be contradictorily absurd, contrary 
to good custom or if it contains any other defect 

The plaint is subjected to a preliminary examination by the judge. 

If tiie complainant is half-witted or minor, the 
plaint may be summarily dismissed. 

If the plaint is accepted, the judge small summon the accused. 
According to Narada, even before the legal summons has been issued 
or the suit filed, the accused person may be placed under arrest by the 
plaintiff on appeal to the king. 

When both the parties or at least their representatives are present, 
the procedure proper may begin which according to Yajnavalkya is 
divided into four parts (1) Piaint (2) Answer or written 

statement (3) Trial or bearing and (4) Verdict or judgment, 

Hindu Law texts lay down certain characteristics of a proper 
25 


Plainti 
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complaint, w/>., that the declaration of the complaint should be significant 
technically precise, comprehensive, unwavering, quite unequivocal, 
conformable to the original complaint, not opposite to well-known facts, 
consistent, clear, susceptible of proof, concise and yet not deficient in 
meaning and consistent with local and tempoial conditions. An 
improper and false complaint was liable to rejection. An amendment 
was allowed at any time before the defendant had put in his reply but 
not afterwards. 

The answer of the defendant to what he has heard (read) 

is then to be put, in the presence of him who made 
state* the first representation ; and then the latter shall, 
at once, furnish a statement in writing in proof of 
and as a support of what he has asserted. 

The answer in writing has to follow immediately only in important 
or urgent cases, otherwise long or short respites are allowed. 

The answer in writing shall exactly correspond to the contents 
and the line of thought of the plaint and it must be clear and precise, 
and not confused or evasive. Answers were of four kinds (1) denial 
fiiwn, (2) confession (3) protest or special plea and 

(4) reference to a verdict in a similar case res judicata (Katyayana). 


Frovlalona of After the defendant had heard the plaint read 

written state- out to him, his answer sliould be taken down, 

-with modern 1^ tbe presence of the plaintiff. (Yajnavalkya 

Indian Law- 

Vishvarupa explains that the last condition is added in order to 
enable the court to come to an immediate decision, and must pertaiq, 
only to suits of a very urgent character. This answer or rejoinder should 
be one that (a) traverses the plaint, (b) is reasonable or firm, (c) definite, 
(d) consistent and (e) not couched in difficult language. It should not 
be ‘ too lengthy.’ 

In criminal cases the answer should be called upon immediately 
after the complaint ; in other cases the time for the answer may be 
allowed, in accordance with the wish of the parties or of the court 
[Vaj. II. 12 ; Mit p. 280]. 

There are four kinds of rejoinders (1) Admission, the plaintiff 
haying stated *' this man owes me a hundred rupees," the defendant 


answers, "Yes, Ido owe it ” (in this case the suit ends at the second 
stage, ^ays Apararka) Denial maybe in four forms (a) "this is not true; 
I do libt aw© anything"; (b) "I do not know anything about it"; or " I do 
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not remember’’ (Apararka) ; (c)“I was not present at the place 
mentioned by the plaintiljf (d) "I was not born at the time mentioned 
by the-plaintifF.” (3j Confutation, e. g.^ the defendant admits the loan 
but asserts that it has been re-paid and (4) Urging a previous legal 
decision, the claim that has been preferred against me by the plaintiff has 
already been disposed of by the previous decision of the court. 

Rejoinders not fulfilling these conditions are wrong. The 
Mitakshara gives several examples of such wrong rejoinders, 

(r) indefinite or doubtful { 2 ) irrelevant (i) meagre 

( 4 :) excessive ( 5 ) touching a part of the claim 

(d) confused ( 7 ) irrelevant regarding place, qisqifq 

(<P) inexplicit ({>) inconsistent ( 10 ) couched in different 

language unreasonable I 

The following are inadmissible forms of rejoinders : (1) aprasidha, 
unknown or unintelligible (2) contradictory, (3) too diffusive (4) too brief, 

(5) doubtful, i. e , couched in verse admitting of double meaning, 

( 6 ) impossible, (7) couched in difficult language, ( 8 ) irrelevant, (9) 
defective (10) inexplicit (11) confused (12) difficult (13) puerile 
(Katyayana in Parasamadhava pp. 57-60). 

The rejoinder should contain a single answer, definite and to the 
point. There should not be a jumble of statements (Katyayana in Mit.), 

After both the parties have reduced their statements to writing 
and after the commencement of the trial if either party says anything 
not already contained in the statement, he loses the case (Katyayana). 

Therefore, if the defendant does not put forward any answer he 
should be made to do so (Vrihaspati). 45 days are to be allowed for 
the defendant to set forth his rejoinder, after which, if he does not 
submit his rejoinder, he shall be non-suited (Manu VIII. 58). 

Let not a counter-complaint be preferred until the (original) 
complaint is disposed of, nor let a third person (sue) him against whom 
a complaint is pending. 

The defendant may bring a counter-plaint for abusive language, 
or personal trespass or for acts of atrocious violence. 

Before the third part of the procedure, i. e,, trial, begins, the 
judge has to decide on which party the burden of adducing proof shall 
lie. In general, in cases of denial the plaintiff, and in cases of protest or 
reference to previous verdict the defendant has to supply the proof 

(vide Harit I. 29). 

The trial is mainly based upon the deposition of witnesses. The 
knowledge of the witness is based on what he has 
* seen or to occurrences at which he was present 
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and wliat he has understood. He is piimarily an eye-witness or an 
ear-witness, but indirect witnesses, wlio were instructed by direct 
witnesses are also known {V^d^ Narada I. 47 to 50). 

The minimum number of witnesses is usually set at 3 ; but 2 
witnesses are sufficient if they are learned Brahmans or have attested 
the document in question. In general, no notice shall be taken of a 
single witness; yet the deposition of messenger^, accountant, king, or 
chief judge may be valid, even if he is the only witness. 

Later authors, such as Narada (I. 1, 3) or Yajnavalkya (II. 22) give 
a complete system of method of proof, namely ; 

(a) human proof consisting of proof by means of 

documents and witnesses and circumstantial evidence, or by documents, 
witnesses and possession, or merely by documents and witnesses. 

(b) Divine intervention by means of oaths and ordeals. 

As a rule, proof by ordeal was resorted to only in default of worldly 

proof. Thus Yajnavalkya (II. 22) observes : — 

Yajnavalkya says that a competent surety 
** **** should be taken from each party for the satisfaction 
of the judgment 

II [yaj.u.,01 

One, against whom after (a plea of) denial judgment is given, shall 
Result P®y amount (adjudged to the plaintiff) together 

Gonaequencea of with an equal sum to the monarch. One who 
proceedings. makes a false complaint shall forfeit double the 

amount of his claim. 

One who enforces by his own arbitiary act a claim which is 
denied, or one who absconds, or one who does not respond when 
called, (each of these) is considered to have failed and is liable to 
punishment. 

When there are (lival claims, andj witnesses on both sides, the 
witnesses of him, who asseits the earlier title, are to be (first) examined. 
If that title be admitted, then the witnesses of him who claims by 
subsequent title, (shall be examined). 

Should the suit be accompanied by a wagei, (the court) shall 
compel the losing party to pay the fine (prescribed), as well as tlie wager 
and the debt to the creditor. 

Let the monarch, rejecting subtleties, conduct the trial of suits 
upon merits, Even merits, in the absence of proof, cannot help a 
party to succeed ip a sqit, 
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If one plead a denial to a representation consisting of several 
matters, and one part be proved against him, tlie monarch shall compel 
him to pay the whole amount claimed ; but what has not been previously 
declared (by the plaintiff) is inadmissible. 

If two texts of the law be opposed to each other, an argument 
founded on usage shall prevail, but the Dharma-shastra is of greater 
force than the Artha-shastra. This is a settled rule. 

Legal proofs are desciibed as (1) writing (2) possession and (3) 
^ j ^ witnesses. In the absence of any one of these, it is 

rial by ordeal, |.i,at some one of the ordeals is (to be 

resoiled to). 

In all disputes where propeity is concerned, the last act is of 
greater force; except in (cases of) pledge, gilt and sale, when the first 
act is of greater foice. 

If one sees his land in the possession of anothei and says nothing, 
it is lost after twenty years ; movables are lost after ten years excepting 
pledges, boundary-limits, deposits with specification, property of 
idiots and childien, deposits without specification, property of the 
monaich, of women and of those learned in the Vedas. 

One who appropriates the above kinds of property beginning with 
'pledges,' shall be compelled to restore to the owner his property, 
and to pay a fine of equal value, or according to his means, to the 
monarch. 


Acquisition by title is stronger than by possession, unless this 
has come down from ancestors, but acquisition by title is of no avail 
without possession. 

If one holding propeity by title have it questioned (in a court of 
justice), he must establish it by proof: but not so his son, nor his .son’s 
son ; in their case, possession is of greater weight. 

No civil action could be taken cognisance of except on a complaint. 
State’s Inter* directed that neither the king nor his officers 

vention as to should foster litigation by starting an action without 
litigation. ^ complaint and, moreover, no complaint should be 

taken notice of when it pioceedcd fromapeison altogether unconnected 
with the person aggrieved. Narada adds that a person who comes to 
the court with a complaint which does not concern him, without being 
related to the pensoii aggiieved asbrothei, father, son, or duly appointed 
agent, should be punished. This limitation does not apply to crimes 
against State, for the king may and should take notice of them even 
without a complaint. 'JWJ l| 

(Maim VIII. 43) Whereas it was generally directed that neither a king nor 
his officers should create or foster litigation of tfieir own accord, bqt 
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should oidinanly refuse to take cognisance of a cause of action without a 
complaint from tlie pel son aggiieved, cases of fraud and various other 
forms of crimes furnished exception to die genet al rule, for there it was 
diiected that the king should take cognisance of them even without a 
complaint He was also diiected to employ olificetsto obtain information 
of crimes committed within his dominion and have them bi ought to his 
notice to ensure the punishment of the cnlpiits. 

?r: I 

II [PUamahal. 

In Hindu Law punishment of Climes occupied a moie impoitant 
place than meie compensation for wrongs 

iHL ^RTT |i(^ 4 I 

wnit iiWTifrfe STOR ns^ii [M.„avm.«8]. 

Provialoaa The Mitakshaia lays down that the state is 

Itself U to Invite invite proceedings in the following matteis : 

proceedlnge< 

TT *'TI ^ ^ SII^ST ^TF? life spftlT 

(1) He wlio adds anything in writing to Royal grant, Rajshasan 
^TSWIWSI or he who allows an adulterer or thief to escape. 

(2) He who defiles Biahmans, Kshatriyas, Vaishyas and Sudras 
fearlessly. 

(3) He who deals in false gold (as pure) and he who sells unclean 

meat. 

(4) He who charges a gallant person as a thief and he who lets him 
(the gallant) go taking money from him. 

(5) Against a man who imprecates evil against the king and 
culminates him oi divulges his secrecy. 

(6) He who sells what was on a dead body ; who strikes his 
preceptor and he who sits with the king in carriage or throne. 

(7) Who puts out both eyes of another, who performs acts 
forbidden by the king, or who being a Sudra lives as a Brahman. 

(8) Wher^ an unjust decision has been given by a judge or 
assessor 

(9) Who though justly non-sqited again coiqes to the coqrf, 
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The geneial lule that neither the king nor his servants shonlcl 
initiate the pioceedings is stated by Manu. 

^3TT ^naw*T i 

if ^ II [Manu VIII. +3] 

But texts mention the following exceptions in which the king can 
himself take cognisance ; — 

Highway lobbery; interference with collection of revenue; 
trespassing over rampaits of the fortress; extinction of drinking 
fountains , arson ; filling of piolective ditches; disclosing of state seciets ; 
unauthorised entrance into the king’s harem, sleeping apaitments, 
treasuiy and kitchen ; dressing moie richly than the king (Pitamaha in 
Virmitrodaya) Naiada, as quoted by Virmitrodaya gives the following 
list: — 


Disobedience of the king’s oidei ; killing a woman; adulteiy; 
theft; unspeakable abuse; aboition; abduction of girls; murder of 
Brahmans ; cow-killing ; and destruction of standing crops. 

As the king may not himself be able to detect such crimes, he is 
to employ (a) detectives, and (b) spies. 

The Mitakshara lays down that after a complaint has been lodged 
• and after putting the interrogatories 

and after considering the replies to these 
interrogatories and being satisfied that the complaint is proper or one 
according to law, an order bearing the seal or a messenger should be 
sent to summon the defendant. 

Thus the Mitakshara prescribes that the defendant should be summoned 
to appear through an officer of the couit appointed for the purpose 
called Sadhyapal or by issuing a summons asking him to 

appear personally before the court. It is, howevei, laid down that certain 
persons should not be summoned to appear before the court, e.£-. 

fwn 551^11 

II 

?rT JI3J5T: II [Vya. M p 9] 

The peisons who may not be summoned to appear personally 


before the coutt, meaning thereby that they may be 
emptod f r o m allowed to appear through an agent are these ; 

Peisons in dangerous or miserable condition, anybody 
who is just about to marry or to offer a sacrifice or to 



200 


AbjECtlVE LAW 


give alms, a cow-heid who tends his cattle, a warrior in battle and other 
persons engaged in pressing business, 

1 iK^tyayaoa] 

According to Natada quoted by Vijtianeshwara the following should 
not be ai rested. 

ii 

WBt ^t*nM f^: i 

^tfirg^BT^sr ^lai i T a q t qa^m: n 

irgfi^ jftqrar: ®^ 5 ri i 

ftrf9qsn?^Tfq eRqsr^ iif^Mayikh”p?r”'““ 

Women who do no obseive pardah or prostitutes and dancing 
girls may be summoned, but other females may be summoned with due 
observance of pardah as required by the gravity of situation and the 
occasion. 

BfiffBiTig Bit 1 

ft«SWT BT?f«r q^errqjn^TWTf wf*r«T& II 

^ qr ^prhnt ^ i 

?q: n 

ms^^rfq ^T5TB^?:T3rT 3 ^ II pt^ p j, ] 

In important matters Vijnaneshwara states that hermits and the 
like who have retired to the woods may be summoned. Having legard 
to the time and place and gravity of the matter tlie king may cause 
even 9|^R^ to be bi ought slowly by a vehicle. A person who being 
duly summoned disobeys the summons without any excuse shall be 
fined. Besides the above two modes of summoning a defendant before 
the court the Mitakshara describes a somewhat peculiar proceduie 
recognised by the Hindu Law to ensure the 
Legal restraint, attendance of a defendant. This is called 

or imposition of legal restraint. 

*3r 1 

qirasci; qj^^sri 1 

cwxf^ 


IV. M. p. 8.] 
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The power of imposing legal restraint: is given to the 

plaintiff, when the debtor absconds at the time tlie case is about to be 
tried or disregards the plaintiff’s words. The legal restraint is 
fourfold : — 

(1) confinement to a place, (2) arrest for a limited time, (3) 
lestrictions regarding tiavelling and (4) prohibition from a specific act 
Just as in the case of summons, several peisons are exempted from 
this Asedha also, vis , one about to marry, one oppressed by disease, 
one about to offer a sacrifice, one afflicted by a calamity, as also one 
already accused by another, and one engaged in the king’s service, as 
also cow-herds taking care of cattle, cultivators in the act of sowing the 
crops, artisans while engaged in their occupations and warriors during 
warfare ; while there are certain other classes of persons who would not 
be liable to any punishment, it they transgiess a legal restraint 


already imposed upon them. 

The Mitakshara also lays down that the weak and others who are 
exempted shall depute their sons or some other relatives, and these 
relatives will not become liable for speaking without authority, quoting 
in suppoil the text of Narada (II. 23) that : — 

(1) According to Narada a defendant avoiding the service of 


Arrest. 


the summons or setting up a false plea may be 
ai rested. 


(2) In some cases as laid down in the Mitakshara until the legal 
summons has been issued or even before filing the suit, the party may 
place the accused under arrest by preventing him from leaving his 
house, undertaking a journey or religious ceremony by means of an 
appeal to the king for that purpose. 

(3) A thief in possession of stolen articles may be arrested by 
detectives ; similarly, a notorious person foi previous offences or if he 
hides in unknown places. 

(4) The following may be aiiested on suspicion : — 

'sT STT9T I 

ll ivaHLasr.] 


In the following circumstances the defendant loses his case: — 

iitq’WTm n 


26 
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When Uie plaint has been propeily and correctly recorded the 
defendant is called upon to answer the charge laid against him. The 
defendant may, if necessary, obtain an adjournment for putting in his 
answer, but in certain specified offences he should be called upon to 
submit it at once. Just as the complaint is recorded in the presence of the 
defendant, so the answer in its turn is taken down in the presence 
of the complainant. An answer may assume four forms 
etc. There is no difficulty in undei standing what a confession 
and a denial mean. A special exception 

which is also called a plea of jusllficalion is defined by 

Narad a thus : 


tf crm I 


" Where the defendant admits the allegations recorded by the 
plaintiff as true, but urges reasons (in denial of the liability), the plea 
taken is called a "special exception." Thus virtually it amounts to 
what may be called a plea of confession and avoidance inasmuch as 
here the defendant admits at least paitially, if not wholly, the claims 
made by the plaintiff, but at the same time introduces additional facts 
and brings forward reasons why the plaintiff’s case should fail. A plea 
of res judicata has been defined by Harita thus : — " When the defendant 
avers that the matter in controversy was the subject 
of a formal litigation between him and the plaintiff 
where the latter was defeated, the plea is a plea of former judgment (or 
res judicata)." 


Res Judicata. 


The following five persons lose their case (1) a person setting up 
anew case after it has been recoided in one way ; (2) a person who 
evidences his aversion to the trial by refusing to help its progress ; (3) 
a person who fails to appear at tlie time of the trial ; (4) a person who 
being called upon to answer keeps silent, and lastly (5) a person who 
absconds with a view to avoid process of the court. 

When both the parties have adduced their evidence, it becomes 
the duty of the couit to deliberate and decide 
which party should succeed. On such deliberations 
the judgment fojUaws, embodying the decision of the court ; the winning 
patty then obtains what has been called or decree. This 

* y n ^ * • 

docuroept embodlw a summary of the pleadings, of the evidence 
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adduced by the parties and of the court’s deliberations as well as of the 
law applicable to the case, as determined by the court (See Vyasa’s text 
above). It beats the signatute of the judge and the royal seal. 

That is, if the plaintiff sticceevls in establishing his proof, he 
succeeds in his suit and oljlains the deciee. If, on the other hand he 
fails in establishing his proof, his salt fails. 

i [va,, n. sg] 

Decisions have been classified under four heads : 

{/) Based on righteousness when the defendant has righteously 
admitted the claim, and which has been fuither ratified by means of 
ordeals. 

{ 2 ) Based on legal proceedings, upon evidence and counter 
evidence produced during a regular trial. 

(j) Based on arguments, dealing with facts of possession, custom, 
and so forth. 

(^) Based on royal command, in a case where the evidence by 
both the parties has been found to be of equal force, and the court has 
been unable to come to a decision. But such loyal command should 
not violate the law or the integrity of the members of the court 
( Vrihaspati). 

After pronouncement of the judgment, the property under dispute 
shall be handed over to the winning party along with the court’s decree 
in writing (Katyayana). 

According to Vishnu, the king is to receive one-tenth pait of 
the claim from the debtor as fine and the 20th part from the creditor, 
this latter sum being meant for the maintenance of the court. 

When the plaintiff-has claimed a number of things such as gold, 
silver, clothes and so foith and the claim is denied in toto by the 
defendant in the course of the tiial, and further if the plaintiff is able 
to establish by the evidence he adduces his claim of only a few of the 
things claimed, the defendant should be made to pay the entire claim, 
that is, all the things mentioned in the plaint along with a fine, adds 
Visvarupa (Yaj. II. 20) : 

In a case where the plaintiff after having proved his claim adds 
that the defendant owes him a few more things which he had forgotten 
to include in his claim, this additional claim cannot be decreed in his 
favour (Yaj.). This principle is similar to the provisions of the modern 
Civil Procedure Code, Order 2, lule 2, 
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Execution. 


Tlie debtor who has denied the debt oi the man who has made a 
false claim should be fined double the amount of the claim (Manu 
VIII. 59). 

If the judgment-debtor is unable to pay the amount due, he shall 
repay the creditor by working for him (Manu VIII. 177). 

But the Brahman debtor is to be allowed to repay by easy 
instalments (Manu VIII. 177 ; DC 229). 

If the man is incapable of doing work, he should be put in prison 
(Manu IX. 22). 

After the production of evidence, both oral and documentary, as 
Decree stated above the verdict has to be drawn up 

in wilting and this deed is called which 

contains the plaint, answei and the main parts of the proceedings 
together with the signature of the king or judge and the loyal seal, 
to be handed over to the successful party. 

Questions of execution could rarely arise, for generally both the 
parties had to give sufficient securities, otherwise the 
court’s servants took them in custody and the object 
of the dispute was also taken care of by Sadhyapal as 

Yajnavalkya (II. 10) observes : 

Duty of enforcing judgment was entrusted to the lower officials of 
the State, while execution in criminal cases was enti usted to a Chandal. 
Yet self-help was allowed in the laigest measuie in recognised claims 
for which and SlflST were practised by the creditor. The 

usual method was, as expressed in Marathi 

to fast himself at the door or to threaten that he will kill himself or his 
son by Abhijait 

Yajnavalkya has clearly laid down that there 
were two classes of courts. State and Popular. 

I. The State Courts were 

(1) The Court of the sovereign, who was assisted by learned 
Brahmans as assessors. It was ambulatory, being held at the place where 
the king lived. 


Courts. 



HINDU PROCEDURE AT LAW 


205 


'em (erwT^s ler ^ 5wr: ii 

(2) The tribunal of tlie chief judge appointed by the sovereign 
and sitting with thiee or moie assessors, not exceeding seven. This 
was a stationary couit, being held at an appointed place. 

(d) Inferior judges appointed by the sovereign's authority for 
local jurisdictions ; from their decisions appeal lay to the court of the 
chief judge, and thence to the king in person. 

sq^KIs^ g • 

mmi [Yaj.tl.3] 

w«TTs fagnf gjig ii [y,,. h. 

II. Popular Courts. 

(1) Assemblies of townsmen or meetings of persons belonging to 
various tribes and following different professions but inhabiting the same 
place. 

(2) Companies of traders or artisans, conventions of persons 
belonging to different tribes, but subsisting by the same profession. 

(3) Meetings of kinsmen, or assemblies of relations. 

The technical teims in the Hindu Law books for these three 
gradations of assemblies are (1) OT Puga [ 2 ) Sreni (3) 

Kula. 

From the above description it would be clear that certain cases 
weie filed in the State's courts, because under the rigid caste system 
public opinion would be strongly against questioning the decision of 
popular courts, and therefore, juridical knowledge was not an absolute 
necessity. 

Successive appeals were allowed from a lower 
* * court to the court supeiior to it and the highest court 
of appeal was the king. 

II 

srta n 

For instance, appeals were allowed to be preferred by class 
Kula to Sreni and by Sreni to Puga and finally to the king's judge or to 


LMit.] 


[Narada ] 


Ap p e I Ii 
jarisdfetion. 
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the king in person, as YajnavalUya observes : 

g?TT: ^ I 

!S^ giTH.ll lYaMIso] 

The g> ounds on whtch appeals were allowed :~ 

When a decision was opposed to Smriti and was given through 
partiality, avarice or fear. 

n*TTg^i?l. i 

IWTi; f^T^fagi q*IH n 

Hence it would seem tliat appeals could be maintained if (a) the 
decision was contrary to law and was given thiough partiality, 

avarice or fear or (b) if it was contrary to usages 

But if the appellant lost the appeal, he was to pay heavy fines— 
double the amount of the suit, (c) He who thought that the verdict given 
against him was unjust might demand retrial or review but must agree 
to pay double the amount decreed by the first court as fine in case of 
defeat. 

This point will be made more clear if we quote the text : — 

Ttt TTwi^ wn^JTTftr i 

awTHTSTT gnl^Wr snm ii 

Narada also observes : 

It 1 

flgpif ?TT5TTT51l?T eT91TwJ' 

lai; wiHtsi sirfH 1 1 

WITH II [VaJ.n. 30 .] 

The above verse also contains pi ocedure of appeals, j/r>., that in 
dealing with law suits, judges appointed by the king wielded more 
authority than village communities, which in turn possessed more power 
than trade guilds, and the latter were treated superior to families (or 
according to Aprarakra, agriculturists). 

The Mitakshara explains the meaning of the verse thus: 

‘‘In the case of a suit decided by officers appointed by the king 
there would be fresh hearing of the Prajas, etc., on the ground of a 
wrong exercise of judgment, even if tlie defeated party is dissatisfied. 
Similarly in the case of the suit decided by Puga there will be no 
appeal to Sreni, etc. So on decision by the Sreni there can be no resoit 
to the Kula, etc. Bpt on the decision of the Kula, one may go to the 
jSreni etc., from tjie decision of the Sreni to the Puga and from 
Tl]ie judgment of thef to the officers appointed by the king. "But 
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JYa) H. 3 t.] 


[Yai. II. 33.] 


even a decision of the superior court could be re-openctl in the 
following cases : 

HiatPUfnjf i 

a«W5T^ sr il 

^ ^ ^??5''^sT CTfT ’jfj ^nar: s*t5rfT^ 

I sprfcT 

A decision obtained by false evidence was liable to be set aside 
Revle review. Sirailaily a decision obtained by force 

or fraud could be reversed on proof that it was so 
obtained. So also a litigation with a woman or with persons not in a 
sound state of mind by leason of intoxication, insanity, disease, extreme 
distress, infancy or intimidation was void and did not produce any 
binding effect, A trial held during night or within closed doors or 
outside the jurisdiction was void and liable to be annulled. Review could 
also be allowed if the evidence tendered or judgment given proved to 
be false, or if the procedure was conducted at night or outside the 
proper place, or in the interior of the house or if it was caused by the 
enemy or if it was decided by the application of force or treachery or 
if it was decided by incompetent men, or without hearing the witnesses 
or if it was begun by some person incapable of doing the business 
or by a person who was not fit for it [vide : Narada and Vishnu). 
Yajnavalkaya also obseives : 




II 


According to Narada (I. i 62) under certain circumstances the 
discovery of new and important evidence which even by use of 
reasonable diligence could not be produced by the paity at the proper 
time may cause renewal of procedure, although as a general rule 
evidence which was not produced at the right time was of no use. 
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SUBJECT INDEX 


Abetment 

du uilonoo, 177 

Aeceiiio 

^piayotia a mode ot ciociumliun ot piopeity ourrcspunding to tbo 
Roiiidnb, 79 
Achere or ritual law, 13 

Act 

Odste Disabilities Rcmovdl, 51 
Hindu Disposition ol Proporty, 90 
Hindu Widow Re-marriago, 50, 51 
Hindu Womens' Rights to Pi oporty, 130 137 
Married Womens' Property, 43 
Speoial Marriage (Seas IS, 16), 39 
Transfer of Property (boo 123) 91 


Adett = void gifts See GIFT 
instances of, 85, 87 
Mami on, 88 
Harada on 85, 87 

Adeya = improper gifts See GIFT 
Mitakshara on 85 
things unfit to be given called, 85 
Adhi See PLEDGE 
defined, 130 

how distinguished from Bandhahi by Bnh ispati 13) 

IS sometimes synonymous with Ban Ihaka, 138, IJJ 

its change to Bandhaha, 138, 139 

its etymologioal meannings, 138 

Narada's view of, 130 

stages of its transition into Baivlhaka 138 

Adbigama = treasure trove 

concealing of, punishment, 77 
defined, 75 

described as the finding of hidden treasure 75 

distinguished from lost wealth, 77 

Hindu Liw of, oomparod to Roman and English L iw 77 

shares ot the king and the finder in, 75 

treaure, not let, iiulhub, 76 


a 


Adhivedanika, 37 
Adi-Purana 

introduction ot marriage 37 

Aditya-Purana 

intermarriage between four yaiunaa 19 
sonship, on, 49 


Adjective Law See PROCEDURE 


1 - 2 ? 
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HINIJU JUklSlKUDliNt-li 




Ad]ournment 

whon dllowod to dcicudaut to <iuswor a boiujildiiil Soo I’ROCEDUUlj! 

Administration 

ot justioo and luaintenanoo oi ordor imnoipal dut/ ot a king, 2J 
an important factor in civil lifo, 16 
m Mogal period, 21, 
dovolopmcnt of rules, lb 
of law, Mog il system, 20 
Adopted Son See SON. 

Adultery See OFFENCE 

Adverse Possession Soo FBE&ORIFTION 

Agency 

act of agent binding on ptmmpal, 165 

aot of dopondenl members binding on tho hoad, IbS 

for representation in law snits, 165 

of nooQSbity, 165 

Agnates 

difforoncc between Dayabhaga and Mitaksbara rogaidiug profeienoe ot, ovei 
oongnates, lib 

gonoral preference ot, over cognates, by Mitaksbara, 11b 

preferenoe of, in other systems ot jurisprudence 119 

their position in the olassifloation of the heirs under tho Roman L iw, 119 

Agni-Purana 

ovidenoes development m Buddhistic period, 19 
prohibition of widow lo-mariiagc, 35 
Vyavaharakanda ot Yajnavalkya, rcseiiiblancc between, 20 
written after Bauddha period, 19 

Alienation 

by a creditor of property pledged, 135. 
by a woman of her peouhum, 38 
children, if subject to the power ot, 57 

father c power of, of ancestral and self aoquirod propotty, 10b— 103 
father s power over ancestral movables, 108 
judicial departure from the strict law regarding, 114 
Privy Counoil on father’s power of, 106 — 107 
restraints on, 114 

under the Mitakshara and Dayahhaga, f 09 
undivided ooparoener s power of, 114 
Alluvion and Diluvion 79 
Amendment 

of plaint, whon allowed Soe PROCEDURE 

Answer 

adjournment for, when to he granted, 194 

defeudant'4, should be taken in tho presence ot tlio complain int 191 
defendanP^, when to be e tiled for 193 
favit kinda 194 

of ui peeper, 194 
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Apararka 

his solution of the difhoulty created by the theory ot prasonphon in 
Yajnavalkya & text, ]00 

on the consent ot kinsmen and heirs to "in aliemtion of immovflhlp 
property, its. object, 83, 
title, an additional pi oof, 101 

on the position of daughter s son in the order of sureossioii, 116 

Apaitamba 

on co-ownership of wife over husband s propertv 30 
on free consent in mam ige, 50 
on origin of dowry 30 

Apaviddha = son cast off, 45, 51 See SON 

Appeal 

right of, from a lower court to the court superior, 205 
grounds of, 206, 

Appovier’s case. 111 

Apratibandha = unobstructed heritigc 104 
Apraptaprapti, 11, 

Apurva See MIMANSA SYSTEM 

Ariha 

form ot marriage, description ot, 29 

survival of Asura raarnage, 20 

Assault or mere menace punishable as a otimc, 173 

Assesors, 16, 192 

qualifloations ot, 17 

Assemblies, popular See VILLAGE COMMUNITIES & ASSEMBLIES 

Association 

appointment of executive committee of, 169 i 
constitution of, 168 

delegates of an, how to be reoived by the king, 169 ' 
rules ot must be obeyed, 169 

rules relating to, indicates a high stage of civilisation 169 

Asura form of marriage described, 28 

condemned bv Sroritis, 28 
or m irri ige by putohnse, 28 
now prevalent, 32 

Atma Tusti 

self satisf lotion i source of Hindu Law 21 

Attestation, law of, 146 

number of witnesses for 146, 
when not neoessiiy, 146 

Aurasa =5 legitimate son, 50, 51 

and Dattaka slone reoognised, 50 

Austin 

his conception ot positive law, 25 
piopeitv 72 
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IIINOU JURISI’KUPENCE 


Austin 

on general or nniveiaal juriaiirndenoe, 6. 
observation of, as regards definition of law, S. 

Bailee 

duties of, 141. 

to return the doposlt on dein.ind, 14?. 
to take proper care, 141. 
grounds of obligations of, 141. 
when liable to be punished, 143, 

Bailment 

duty to return the deposit on demand, 142. 
different kinds of, 140. 
differs from a pledge, how, 140. 
for mere oiiatody, rulo of, 142. 

Hindu and Boman Law of, 141. 

rule of estoppel {of sec. IIG of I. E. Aot) npplioablo to, 143. 

Bandhu = hhinnagotra sapindn, who are, 130. 

Baiidtiayana 

oxoluslon of females from Inheritanoc on, 119. 
noocasity of religious ocremonios in marriage, on, 31. 
relative position of different sons, 46. 

Bengal School See BAYABHAGA. 

Betrothal 

n mere promise, 41 . 

eroates no marital rolntionHliip, 41. 

oan be annulled, 41. 

its remedy, damages, 41. 

Narad'a toxts, on, 41 . 

Tajnavalkya, on, 41. 

Betting and Gambling, Sec GAMBLING, 

Bhabadeva 

on presoription, hia doctrine of presumption, 99, 

Bhoumika =s land lords, 73. 

Bijita = conflnest of war, 79. 

Boundary Disputes 

law of, 184. 

modoru law in Bombay, 1RG. 
procedure for, 184. 
witnesses for, 185. 

Brabma, form of marriage, dosorihed, 20. 

H widow can marry under, 32, 
best form of marriago, 29. 

now prevalent, 32, 

Brihaspati 

adhi and handha, distinguished by, 139. 

adultery, exceptional ease of higher punishment of a female, 181, 
agent, sot of blndijig on prlnoipal, aoeording to, 165, 
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Brihaapati 

nlluTion, on, 79. 

association, on, the (lualifloations of the members of, 169. 
bailment, on, 141. 

debt, son's liability to pay father's, before bis own according to, l.')4, 
tleya or proper gift, 86. 

gambling, conditions under which allowed, according to, 183, 
gift, what may be the subject of, 86, 
interest, on the rate of, 1S6, 
maximum interest, 156, 
offences, enumeration of not exhaustive, 182, 
partnership among priests, 159. 
payment of immoral debt, 153. 
plcdgo, cight'fold division of, according to, 131, 
on, 136, 135, 131. 
without possession, on, 138. 
prescription, view of, on, 136. 
right ot a daughter, on, 121. 
sureties, liability of the son of, according to, 162. 
sureties, four kinds of, mentioned hr, 161. 
theft, concealed, on, 181, 
transgression of compact, on, 169, 
usury, on, 149. 

Burnell 

view of as regards Smritls, 25. 

Canon Law, 43. 

Care 

to be taken by a bailee, 141. 

Caste 

to be considered in inQicting punishment, 176. 

Cause of action See FBOCEDUBE, 

Ceremonies 

necessities of, in marriage, 31. 
religious, conjunction ot wifo necossary, 34, 

Charitrabandhak See FLEDGE. 

Code 

of Mann See MA.NU. 

snored, of greater authority than tho rules of ethics, 25, 

Codification or Snmhitn. 16. 

necessity of, in third stage, 16, 

Cognates 

position ot, 116 ; daughter's son, 116. 

aooording to Jimutavahana, 116. 

acoording to Yajnavalkya, Vijnanoshwar and Apararkn, 116, 
according to Mayue, the reason for tho favour shown to, 116, 
Dcyabhaga, views of, relating to, 116. 

Mitakshnra, views of, relating to, 116, 
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Colebrooke 

' property in the iMterudl or unooetral ostcite in hy birth,’ 105. 
apurva, theory of, explained by, 9, 32. 
on father’s power over anoestral movables, 108. 
desoription of courts, 16. 

Common Law 

English, litigation between husband and wife, 43 
Compact = Samhita See OONTBACT, 
forming an association, 158. 
result of trausgrosaion of, 168. 

rules of, show high culture of ancient Hindu .society, 169 
transgression of, 168. 
whnt it moans, 168. 

Complainant See COMPLAIHT, 

answer of the defendant to bo taken in tho iiroscnoc of, 194. 

Complaint 

amendment of, 194. 
charaoter of a proper, 193. 
defendant’s answer to, 194. 

defendant was to be summoned when cause of notion disclosed by, 199. 
mode of recording a, 193. 
no litigation without a, 192. 
who is entitled to lodge a, 193. 

Contract 

absence of, to pay Interest, 149. 
agency of, 165. 

doctrine of consideration in, 145. 

English Law of, how developed, 145. 

Hindu Law of, development compared with other systems, 14.1, 

its plaoe in Hindu Law, 145, 

law of, attained high development, 20. 

letting on hire, of, 167. 

partnership, of, 156, 

among priests, 159. 

Boman Law of, how developed, 145. 
service of, 166. 
suretyship, 166. 

Conquest of war, 79. 

Boman Law treats, ns res nullius, 79, 

Conversion See Tort. 

Co-owership 

dlSeronoe between Dayabhagn and Mitakshara conceptions of, 113, 
Niiakantba's view of, 113. 

Baghupandana on Dnyabhaga eonception of, 113, 

Councillor 189> 

Courts 

appeal front the d^dlslon of local, 205, 
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Court! 

aiipollatc iuriadiutiun uf, 2US, 

constituted under tbo state authority, 16. 

constitution of, 16, 192, 

ileuiani, decided revenue eases, 21. 

ecclesiastical, 11, 

gradation of, 16, 17, 20S, 

of popular oharactoT, 16, 

popular, 17, 205. 

must oontain four students of tour Vedas, a Mimansist, efc., 17. 
State, 204. 

Creditor See DEBT. 

Brahmin, to bo first paid, 154. 

extra-judielal modes of obtaining satisfaction, by, ISl. 
liable to disobarge debt on taking the debtor's widow, 154, 155, 
liablity of using foroe, when law enjoins litigation, 152. 
when may obtain satisfaction, by making debtor work for, 152, 

Crime! See OFFENCE, CRIMINAL LIABILITY, 
and torts, distinguished, 172. 
oaution required of king in dealing with, 171. 
condemned because it imperilled public tranquility, 172, 
consideration in awarding punishment for, 175. 
detectives for, 172. 

difference of caste determining the amount of punishment, 125. 

infancy, as an exouse for, 182, 

law of, attained high development, 20. 

leaving a guiltless wife is a crime, 34. 

nature of the penalties prescribed for, 175. 

personal violenoe, its divisions, J.78, 

position of the parties to be eonsidered, in inflicting punishment, 176. 
principal offences or, as given by Manu, 177. 

punishment for measure of, according to the gravity of the offence, 175. 
punishment for, different kinds, of, 175. 
ravishing a female or hor forcible capture, 32, 
verbal abuse, its kinds, 168. 

Criminal Liability 

exemption from, 182. 

enumeration of crimes, not exhaustive, 182. 

caste, if determines punishment, 175. 

measure of punishment, 175. 

nature of penalties, 175, 

oSonoe against public justice, 182. 

public nuisance, 174, 182. 

punishment, kinds of, 175, 

theory of punishment, 183 

tresspaas, 182, 174, 

Custom See ESTABLISHED IISAOE. 

Daiva 


form of marriage, described, 29, 
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Damdupat, 

rule ot, 150, 
exception to, 150, 

Data See SLAVE. 

Datla See GIFTS. 

= irrevocable gifts, 85. 

Ndrada indioates what is, 83,87. 

Dattakss adopted sou 44. 51. Sec SON. 

Daughter appointed, 181. 

a prostitute is nut an unmarried, within the iiioauing of tliObC texts, 183, 
diilietu, 181. 

duty of the fathor towards, 61. 
putrika, 881, 

right of a, to inhcritaiico, 180. 

unmarried, married, poor or riuh dislinutiun between, 181-88. 
whan a, may eliooso hor husband, 68, 

Daughter-in-law 

a sapinda, 187. 

Daughter’s son 

his position in the erdor ul suoocssion, 46. 

aocordiiig to Aparurka, 116. 
according to Jimutavahana, 116-17 
according to Vijnaneswara, 117, 
according to Yajnavalkya, 46, 116. 
Manu's text regarding, how explained and applied by Jimutavahana, 
116. 

Mayne, on, 116. 
relative position of, 45-46. 

Days = Heritage, See HEBITAGE. 

classification of, into nnobstrueted and obstruetod, 104. 
meaning of, aooording to Mitakshara and Dayabhaga, 103. 
the two definitions of, compared, 104. 

Dayabhaga 

coparoener a tenaut-in-common under, 113. 
coparcener's right to alienate his own share aooording to, 113, 
coparcener's right to alienate joint property aooording to, 84, 
conception of co-ownership as adopted by Hilkantha, 113. 
conception of oo-ownershlp, criticism by Raghunandaiia, 113. 
devolution of joint property on the death of a coparcener, aooording to, 
104, HO. 

gift without acceptance, validy of, according to, 81. 

view of, objections against, 81, 

^ interest of son under, 109, 

Mitakshara, how differs from coparcener's power of alienation, 114-115. 

' '■ devolution of joint property on the death of 

a member, 110, 

' regarding conception of co-ownership, 

110 - 111 . 

« . regarding principle of succession, 103,104. 
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Dayabbaga 

naluro uf king’s riglil in tlio suit, iisuordLug io, 73. 

Older of suoacssion, pusitioti of a uoguato in, nuuording tu, 116, 
on father's alienation during the life of the sous, 109. 
on father's right to sun's auqiiisitiuns, 59-60. 
on father’s power of alienation of property under, 106. 
on the oonaent of kinamon and heirs rogarding alienation uf pruporty, il6, 
partition or vibhaga defined by, 110,111. 
property, defined by, eonimentod on, by Srikrishna, 70. 
son's right during the father’s lifo-timo, soinotimes rouogiitscd by, 109. 
son has no right in the property during father’s life, aeuording to, 109, 
spiritual benefit, tho doctrine of, according to, 116. 
suoeession, altered oourso of, laid down by, how explained by the gradual 
disruption of the old family system, 118. 
suoacssion, course of, laid down by ; influence of Brahmmiism, 118. 
suoeession, law of, according to, 103. 
unrestricted right of the father under, 112. 

Dayatattva 

on pledge without possesssion in Bengal, 139. 

Debt Sec CREDITOR, 

arising from other obligations, 147. 

Brahmin's, should be paid first, 154. 

contravension of the provision of non-appliuation of extra-judloiul method of 
obtaining satisfaction of, punishable, 153, 
duty to pay, absolute under Hindu Law, 153. 
elements of, 147. 

extra-judicial method of obtaining of, 151. 

when applicable, 153. 

its parallel in other systouis, 152. 

heirs of debtor, when to pay, 153. 
how realised, if unpaid, 150, 
instalmonts, payment of, by, 153. 
interest on, 147, 

extortion of, reprehensible, 148. 
on, not illegal, but usury ooudoiuned, 147-46. 
liability to pay, oorrespondmg to nmtuum of Roman Law, 146, 
loan, kinds of, 146. 

lost to the creditor if he improperly uses force, 152. 
mode of advancing loan or, 147, 

non-payment of, a topic of litigat'ron inontiuned by Mann, 146, 187. 

not to advance to women, slaves and minors, 147. 

order of payment of, 154. 

payable to whom, 156. 

persons inourring three debts at birth, 147. 

parson’s liability to pay, 155. 

recovery of, 145, 150. 

achrit = oonstant attondance, 151. 
c/inl = artful management, 151. 
dltarna, foree, etc,, 150, 

1-29 
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Debt 

rotovcry ol, 

TQcuurkc, tu litigiitiuu ISO. 
without rcouuT'sC to litigation ISO 
•jiiti-jtaotion ot by sciving the cicilitor, 152 

limitation, ISJ 

bOOUTCd in two nravs, 14b 

son when not hablo tor fathci'b, 154 

bOn s, grandbon s or groat grand&on a li ibility to pay t iLhoi b, 15J 

cxocptiou, 153, 

son’b liability arises when, 151 
Debtor bco DEBT, CREDITOR 

duty of liBira, to pay debt 153 

raising falso pleas, bow penalised 151 

remedy ot surety iigainst, lb3 

should pay Brahmin b debt first, 131 

when may pay by inbtalmcnts, 153 

when to work for the creditor to satibly tho debt, 152 

Decree 

onforooment of 204 
what it should contain, 204 

Defendant 

his answer, 194. 

legal restraint imposed to enanre tho attendanoo ot, ‘200.201. 
personal attendanoo of, when dispensed with, 199 
procedure to be followed when appoaranoe entered by, 195 
punished for disobedienoe of summonb, 200 
summoned if cause of action disclosed by complaint, 199 

Deliberation and Decision 202. 

Oevala 

as to sou s co-ownership with lather, 112 
on religious ceromonics iii inarriagc, 31. 

Deya = proper gift, 85 Sec GIFTS 
Dharetwara 

his view that property is exclusively indic itod by Sastras, 70 
on the reoogiution of sons right in mcestral property, in father's hfe- 
tiiiie, 109. 

Dhatma ss saorod law 

broader sense of, 21 
oonnoetlon, of, with revelation, 8 
contains its sanation within Itsetl, 9 
defined by Jaimtnt, 22 
Kanada, 22. 
literal meaning of, 21 
maintng and derivation of 8 

r«»t5 pf, revolation, 22, 

Vyavistoss, 18, 
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Dharma Sastra 

binding treatise on l.uv, 16 
division into throe scotionb, 13 

no suoh division in Mann Sniriti, 13 
Hindu, principal sourtes of Hindu Law, G. 
in the age of, claim of sages to be reiepients of lOvelation, 13 
on polygamy, 39 
Snmlutas or institutes called, IG 

Dharna 

sitting at the door of the debtor, 150 

Digest 

what led to the compilntion of, 18 
free from Hindu conservatism, 18 
of Hindu Law called Narisinha Pr.isnd by D.ilap.iti 30, 


Divorce 

not lecogniaed bv Hindu Law, 34. 

allowed in the Muslim and the English systems, 41 

Doctrine of Spintua] Benefit See SPIRITUAL BENEFIT 

t overture recognised in Hindu Liw, 41, 

njit leiogmsed iii Muslim Liv\ 43 

Birth 104 
Document 196 

of royal grant, 18T 

Dominical Relations, G2 — 65 
Dowry origin of, 30 See MONEY. 


Duty 

Brahmin s, threefold, declaied by Taittiriya Sruti, 147 
counterpart of law, 8 
debtor's, to pay off debt, absolute, 153 
f,ither's, towards his daughtors, 61 
husband's, on his marrying a scrond wife, 40 
husband s, to pay off wife's debts, 36 
to pay off wife's debts, 36 
on the heirs of a debtor to pay off his debt, 1 53 
judicial, of king, 13 
son's, to pay off his father’s debt 153 
wife s, to pnv her husband’s debts 35 
wife's, to remain faithful and obedient 35. 
Dvayamuthayana = son of two t.ithors 45 See SON 
Easement See BIGHT 


Ecclesiastical Courts 

their hmctions ll. 

Elphinstone, view of, as to M mu's Code, 21 
Emancipation See SLAVE 
Employee See SEBVICE 
Employment of work See EABMAYOGA 
Equity, prinoiple of,>m eonfliat of law, 30, 
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Established Usage 

= sa'Iacharii, ii aouroo of Dhnrma, 21. 

Evidence 

law of attninod hiftli development, 20. 
prodiiotion of, 195. 

Factum Valet Soe JIMUTA.VAHANA, FATmSR. 

Father 

oonsent of, if neoessary for son's marriago, 59, 
extent of his power of alienation without oonourronco of sons, 107, 
factum ealef, doctrine of, in connection with power of alienation of, 109, 
has, power lo give or sell ,a son ? 

Vasisthn's answer in the affirmative, 57, 
Yajnavalkya and Narada's answer in tho 
nogntive, 58, 

Entyayana's raiddlo position, 58, 

litigation of, with son, 54, 61, 

Aditiikahara doctrino of right hy birth, applios to what property, 104. 

Mayno's view on the subjoot, 105, 
his opinion oriticisod, 105, 

pnifr familias, 35, 

power of, over nncoatriil movnhlos, 108. 
power of, over solf-acquirod iminovablos, 106. 
power of, over tho person and property of tho son, 5641, 
power of, to allonato under tho Mitaksharn, 109, 112, 
powor of, to alienate undor the Dayabhaga, 108, 

Privy Oouncll on tho Mitakshara dootrlno regarding tho power of, 107, 

tho decision oonsidored, 107, 

right of, to son’s noquisitlon, 60. 

Filial Relationship, 43 — 50. 

Fraternities, founders of, 26, 

Fraud See TORT, 

Gambling and Betting 

oondition under which practised, 183, 
distinguished, 183. 
disputes, rogardlng, 184. 

gradual relaxation of the prohibition relating to, 183, 
practice of, sovoroly condemned by Mann, 183, 
resembles, open thoft, 183. 

Gandharva 

form of marriago, desoribed, 28. 

in vogue in some plaocs, 28, 
lawful for warrior class, 28. 
now absoloto, 2i. 

nuptial ooromonies essential in, 28. 
styled as oonoubinngo, 28. 

Gautama 

niJbigam, on^ 76, 

father's right to chastise a son, on, 57, 
relative postyjct) 0f different sons, 46, 
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Gautama 

the onCoroeiibUity of a vulnntiiry protniao of gift, on, 89, 
the moans of noquiaition of ownership, on, 73, 
theory of hirlli, on, 113. 

Giblin, M. 

view of, nhont indigenous growth of Hindu Ln w of will, 88. 

Ghoth, Dr, 

his view ns to change of uM to baiiiiiiikn, proves piodgos, 138, 139. 
hypothooation, on, 138. 

Sibchanha Ohoah v. Baasikohandra Nvndy, on, 137, 
view of, regarding handliaka, aonsiderod, 13S-39, 

Gift 

iioceptanoe of, neoossary, 90. 

kinds of, 83. 

menial, verbal, corporo.sl, 83, 

classes of, 85. 
conditions of n valid, 

Brihiiapati, 88, 

Gftutnmn, 89. 

Tfnritn, 89. 

Kntynynnn, 89, 

Mnnn, 88. 

Mayno, 89.' 

Nerndn, 86, 87. 

condition ossontinl to tho validity of a, 90. 
oompatlson with other systems of law, 73. 
doflned, 80. 

delivery of possossion, not casontial, 83, 
donee must be n sentient being, 84. 

exceptions, 8S, 

osaontinls of a valid, 80, 90, 
from affootionato kindred to women, 37, 
improper See ADBYA. 
legal efCeot of, 89, 

made to resemble sale in Boraan Law, 84, 
minor formalities of, 83. 
of n son by father, 86. 

on a son in adoption, is a gift in aeoondnry sense, 58, 

of a wife by husband, 86. 

of property not owned by donor, 86. 

persons inoapaoitated from making, a, 91, 

prinoipal formalities of, a, 80-84. 

resumption of, a, 86. 

subtraotion of, dootrine ,of, 91, 

unOtness for the subjeat of gift, oaiisos of, 87, 

valid, 87. 

validity of a, to one a fter promise to another, 86. 
void See ADATT. 

voluntary promise of a ,it onforoeablo 88,89, 
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Golapchandra Sarkar idc'o SAKKA.It. 

Cuardianship Sep MINOR, 

Gudhaja = son secretly ooiiolevod, 44, 51, See SON, 

Halayudha 

on preyalenoe of hypotheoition in KeiiKnl, UlS. 

Haradatta 

Tigiits of womon to inhoritnnee, on, 120, 

Harila 

enumerates five classes of siiretios including one corresponding to surciiy for 
good behaviour, 161. 

onforoeability of a voluntary proniiso of gift, on, 89. 
pledge, on, 133, 

Heritage See DAYA. 

Dayabhaga knows no distinotion betwoon obstructod and unobatrnntod, 

104. 

decision of the Privy Council on, oritioised, 106-107. 
dietinotion between obstructed and nnolistruotod, 104, 

Mitnkahnrn oln.ssifiontion of, 104, 

Hindu Chronology 

unooTtnin, 8. 

Hindu 

conception of law, 23-26. 
scienoe of law, S-20, 

Hindu Dharma-aactrat See DHABMASASTBAS. 

Hindu Juriiprudence See JURISPPTIDBNOB. 

Hindu Law 

a rigorous law of civil liability, 173. 
cbaracter of, as a system of jurisprudonoo, 10, 
oomplaints in, 192. 

oomprehensiveness and oonsistenoy of, 5, Seo Frofaco p. 2. 
constitution of courts in, 192, 
existence of, for arloust 3000 years, 26. 
cxcellenoe of, 5. 

general observations regarding, 5. 
history of, 14-21. 

varions stages of, 14. 
independent of State, 14, 

identical counterparts of ide.as, not to lie found in, 7, 

influence of Buddhism on, 19. 

injuria sine damnum in, 173, 

interference of Buddhism with, 17. 

not merely a phantom of tho brain, 26. 

prooedme at law, in, 193, 

ciut3^a>tions of a judge, aooording to, 192, 

SOI 

tort tow, fat distinguished in, 171-72, 
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Hindu Polity, liiuutioii of kina in, dilfurunUiili>H iiositivo law iind uuruiQoiiicil 
riilcN, 33. 

Hblland, Dr, 

dc'liiiUH uwm'rHhip, 71. 

viow of, iih to vvhiit uwuoridui) iiuplios, 73, 

Husbond 

oh.ir.iotor ol’, in tho dilTorctit kinds of marriago, 38, 31). 

duty ol, towards lirsl wife when ho raarrios ,i scuoud, 41). 

has no power to divoroo, 34, 

liability of, to pay his wife’s debt, 38, 

liability of, when ho abandons his’ wile, 34. 

hligcitiuii of, with Ins wife, 43,55,61, 

nature of ins oontrol over tho person ot his wife, 34. 

nature of oontrol over tho property of his wife, 38. 

power of, gift or sale of his wife, 34, 

Hypothecation Sec PLEDQB, ABHI 

a later juridical plieiiouionou, 137, 

ovidciioo of, provaloiioo ol, in Bengal, 138, 139. 

ovidoudo to prove rooognition of, in later lliudu Law, 137, 

Kiityayami’s viow, 138, 
Jagannatlia’s viow 138. 
llaloyudha’s view, 138, 

Mitaksliura, no traoe of, in, 138, 
stages in the transition to, 139. 

lllegitiinalc children SI. 

right of, as regards malntoiianoo, 51, 
iiihoritanoo, 51. 
not (jiiaai nitlUus, 51, 

Impotency 

law of, 186. 

Incorporeal Right 143, 

pasturage, a kind of, 143. 

Infancy Sco MINOR. 

Inheritance Soe SUCCESSION. 

Injuria Sine Damnum 

if recognised by tho Hindu Law, 173. 

Injury to Perion See TORT 
In>titutea 

Justinian's 

on the ofleot of payment of earnest inoiioy in a ooiitiaot of sale, 95, 
on bailment, 141. 

Mann's Seo MANU, 

Ydjnavalkya's Seo YAINAVALKYA. 

Interest 

onsto of debtor, ouiisc of spoolal rate ot, 148. 
charging, alio wed within some limits, 148, 
different kinds of, 148, 

exooptional risk, oause of special rats of, 148, 
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Intereit 

oxlironio ovorsiou ngtiinsl the praoUue of Ukiiig, gTiKiu.illy roKixod, 141). 
oxhorbitant, not allowed when, 148, 

-fixed by oontract, 148. 
limited by law, 150. 
maximum amount of, ISO, ISO, 
rates, fixed by law, 149, 

offoot of contravciitiou,149, 
right of, lost when, 156. 
tonder stops the running of, ISO. 
permitted by Srariti, 156. 
usury, 149. 

when allowed in the absenoe of oontraot. 

Nutdda, 149. 

Eatyayana, 149. 

Vishnu , 149. 

when not payable 149. 

Inter-marriage 

between tour oastos, 49. 

Interpretation 

law of. See BOOK II. 

of law, always In the hands of Pandits, 91. 

Jagannatha 

Adeya, what ooooiding to, 87. 
on bmdha, 138. 

on Eatyayana's text on priority between pledges, 1 38. 

rate of interest, on, 148. 

sovereign's right In the soil, aooording to, 73. 

sale of the whole joint ooparcenary property, validity of, 115. 

Jaimini 

authority of Smritis, aooording to, 8. 
dednes dharrm, 8, 39. 
theory of apurva, 9. 

view of, on revelation as root of dharna, 9. 

Janmsabtbad, 104 See DOCTRINE OF BIRTH. 

Jimutavabana See DAVABHAGA. 

daya, definition of, by, 104, 

oo-parcener's right to alienate his share, aooording to, 113. 
doctrine of, a faot oannot be altered by a hundred texts, 73. 
faetum valet, dootrine of applied to— 

alienation of property, 115, 
acquisition of ownership, modes of, 74. 
father’s power to give or sell a son, aooording to, 60 
father's right to son's acquisition, aooording to, 60. 
females, right to inheritance, 130. 
flourished after the complete revival of Hiuduism, 18. 
gift in adoption, signifloa-noe, of 53. 
gift, nooeptanoe not essential, 81. 
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Jimutavahniin 

son’s right iii fiithor's property during his lifetime, how far rooognisod 
hy, 109. 

spiritual benefit, dootrine of, eppliontion of, 117. 

validity of n transaotion, how affected prohibitory texts, 103 —109. 

view that property is exohisivoly indloated by S.iatraa, 70. 

Jolly, Dr, 

view of as regards Smritis, 2.'S 
Jone, Sir William 

view of, as to Smritis, 25. 

Judge 

corruption in a, 182. 
conception of, 16. 
king, tho supreme, 16. 
qualifloations of, a, 16. 
tribunal of the chief, 16. 

Judgment 

classified under four heads, 203, 
when to be pronounced, 202. 
vacating a previous, grounds of, 207. 

Jura in re alirna, 73, 

Jurisdiction Appellate, 20S, 

Jurisprudence 

a well-developed solenoe, thoroughly complete and Belf-oontnlnod, 5. 

difSoultica in its study, 6, 8. 

general or abstract, 6. 

general observations regarding, .5. 

Hindu, is oomprehenslve, 5, 6. 
importance of its study, 6. 
particular or concrete, 6. 
peculiar character of, 7, 
what it means, 6, 

Justinian 

abolition of difference between agnates and cognates, its result, 119. 
effect of his legislation on the Roman Law, of proscription, 101, 
effect of payment of earnest money in sale in Roman Law, 9.). 
master's power over slaves, aooording to, 62, 64. 
on slavery, 62, 

Roman Law of contract, the days of, 145. 

Kaliage 

certain provisions of law inapplicable, 25. 

Kalpasutra 

on the extinction of usufruct and title by adverse possession, 98, 


Kalpataru 

olassifioatlon of pledges, 131. 


Kamalakara 

author of Nirnaya Sindbu and Yivatja Tandava, 49, 

1-30, 
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Kamnlahara 

reooRnisos uiii'nia, .iiid ihUaka only, M 
on whnt sons to portorm Srnddh, 47. 

Kanada 

dharma ns the sonroeof welfare and salvation, 22. 

Kanina = son of n damsel 44, 51 See SON 
Karmayoga 

employment of work, 80 

Katayayana 

ndvanoing loan to whom, on 147. 
agency, on, 165. 

answers to he mode liy deiendanl, four kinds of, mentioned by, 194, 
biiilmont, on, 142. 

ereditor's charge on articles piirehnsed with money borrowed from him, 
011, 155. 

dam, moaning of, 62. 

father’s power to sell or give his son, on, 58. 
gilt for religions purposes, on, 88. 

gift by ft person suffering from disonso, validity of, aocordlng to, 83. 

liorcditAry suooession, the ineaninR of, on, 102. 

injury to person, on, 173. 

interest on debt, on, 149, 

liability of a creditor using foroo, on, 152. 

liability of a oreditor making the debtor perform degrading work, 
on, 153. 

liability of sons and grandsons, on, 163. 

market overt, effeot of purchase .it nooordlng to, 92, 

pledge, on, 132, 138, 

priority between pledges, on 138. 

properly aoquitod by a son. wife, or a sinvo, 65, 

right of a oreditor to realise Ms claim if surely be dead, on, 163. 

sale, some exceptional rule, 92. 

satisfaotion of loan by serving the creditor, 153. 

second mortgage of a pledged artlolo, 133. 

son of a surety, liablity of, according to, 163. 

son liab'e to father's debts on attaining majority, 1.54. 

stridhann, on, 37. 

, surety, Tomedies of against the debtor, on, 163. 

two-fold liability of an offender to piinishinent, to pay oompensation, 
*■ acooiding to, 173. 

voluntary piomiso of a gift, the enforce, ibihty of, on, 88. 

King 

btnindaty disputes to bo decided by, 184. 
oQiirts of, and Vyavnhara law, 11. 
courts of, 17. 

orimes punishable by, 177. 
divine liability of a, 12. 

4ivine right 'ndt recognised, 12, 
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doublo fimution ol, 2*2. 

duty of 111 Tospoot of orimlndla, 182. 

judicial OHpaoityof, 16. 

Ihw oases how to investieute and decide, 189. 
liability of, to jirotoot subjects, 
memotiiil of royal grunts by, 187. 
not exempted from punishment, 177 
positive law, intervention of, in, 12 
principal duty of, 23. 

punishment, oonsiderution to weigh in inflicting, liv, 173. 
punishment, when, commits oftenoe, 177. 
right of, in the soil, 73 
share of in adliigama, 75 — 77. 
subject to la w like other subjects, 22 
supremo judge, 1 6. 
treatraoiit by, of nssoointion, 168. 
when to take cognisance without a complaint, 172, 
will of the, not the originator of law. 22 
Kritaka = son begotten by n stranger upon a mnn'a wife, 44, 61 ; Sec SON 

Kritrima 44. See SON. 

form of adoption, provuils m Mithilu, 50. 

Krityakalpataru 

reoonollos the olasaifloatlon of pledge by Nnrndn, 131. 
Kihetra ja = son bogottonjby stranger upon n man’s wife 44, 61, Soo SON. 
Kula 

fnmily mombora ooiiatUuting a oourt, 17. 

Kulliika Bbatta 

interprotation of texts on prohibitions in marringo, 33. 
widow-remarriugo, on, 35. 

Law 

adjective, 189-207. 
attained high development. 20. 
civil or temporal, 10. 
conoeption of, amongst Hindus, 23. 

crimes and torts, their relative position in Hindu Law, 172. 
difference between spiritual and civil, 12, 
definition of, 8, 

Hindu See HINDU LAW. 

Hindu, its sources, 21, 

independem. of the State, 20 

Its threefold character, 10, 

of attestation, 146 See ATTESTATION. 

of contract, 155. See CONTBAOT. 

of defective status, 66. 

of limitation and prescription, 95. 

of procedure SeeiPROOEDURE. 

of persons, 27, 

of special status, 27, 
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Law 

ot torts, 170 
of things, 87, 29 

pcndl, of anoiont ooinmiimtie!,, 171 

positive, 18 See POSITIVE LAW 

relating to insanity and minority, 66 

relating to marital and quasi-marital relationship, 37 

revenue only ohnnged by Muslim Government 80 21 

feudal system, intioduotion of 80 

saortfloal, 10 

sanotion of not derived fiom sn extinsie or secidont.il ngonev 32 
spiritual and moral, 10 
subbtative 5-188 
Vy ivahaia, 11 

definition ot, 12 

Law* 

three kinds of, 10 

Qoolesiaatical or Kiatnaitha, 11 

legal and social, distinction, not uiaintainnble, 12 

moral and judioial, intimate fusion of 14 

Legitimatio per subsequen* matrimonium, 50 
Legal Restraint 

four kinds of, 201. 

imposed on defendant to ensure his attondnnoe, 200 
improper imposition ot, pnnishod, 200-201 
what 18 a, 200 

wilful violation ot, punished, 201 

Legal Rules 

inter -mingled with moral and religious ndinnots 7 
reduced to order in Bom in Law, 7. 

Letting on Hire See CONTRACT 

principles regulating the oontraot of, 167 

Leviiate, 43. 

Litigation 

between husband .ind wife 43 
started with a complaint 197 
stites intervention as to, 197 
Limitation, 95 See PRESCRIPTION 

^^/Itadhavaeharyaya 

neoesBity ot religious ocromomes in msrringe aooording to, 31 

Mahapataka 

how punished, ll 
Main, Sir Henry 

oommunal ownership its indication in Hindu Law, 144 
conquest of war, remarks of, m conneotion with, 79 
oontraiotlng a marriage, anoi^ent Roman modes of, 42 
goyafnSgiQe and representation of a family by a slave, 65 
gl|a;tiie4,yroiBan/s proprietary luoapaoities, 43, 
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Maine, Sir Henry 

penal law ol iiiicioiil ijOjnmnmtiPs, obsorvatiuns ol, how fai held 
good in rcg vid to .inoionl law, 171 
lomaiks ol, as to Hindu civilisation, 79 
rights and liabihtios under pai ti la potebltn, 54 
view ol, as regards Mana s Godo, %i 
Mancipatio, S3, 84. 

Manumiiiion See SLAVE 
formalities, 64 

Manu 

acquisition of wealth, sever il incaub ot aucoiding to, 73, 
action, forms ot, on, 189 — 90 
adatta, or void gifts, on, 88 
adlieuedanika, 37 

adhigama, or finding ot troasure- trove, on 75, 77. 
adultery, punishment for, 179 
agonoy, implied, on, 165 
boundary disputes, on 184 183. 
bride, (ihoioe of, on, 33 

Burmoso Law Buokb bisod on the Code ol, 17. 

eodo of, oonsidorod to ropiosont orthodox Ilindiiisui by Buddhist, 18 

(•oncioption ot marriago, 33 

ooiidomns a king who does nut punish a oriiuiual, 171 
oontravonsion otsuch oxtramdioial mobhods, ISS. 
deolaration of, as regards Dharmu, 23 

administration ol jubtieo, 23 
olloot ol inflloting wrong punishment, on, 171 
dowry, observation ot, on, 30. 
oightoen titles ot litigation, on, 189, 190 
end of punishment, on, 182-83 
extortion of interest, 148, 

axtra-]udioial method of obtaining batislaution of loan, ]5l 
first wile, treatment ot, by husband, when bo marriob seeoi d wife on the 
ground of her ill-health, aboordmg to, 40. 
fostering litigation, 172 
gambhng and betting oondemned by, 182 
gift onoe made eaunot be revoked, 86 
void, 88. 

irrevocability ol, on, 90 
interest, extortionate, disapproved by, 147 148 
king ultimate proteotoi and guardian ot the miuorb, 68. 
law regarding time period tor lost wealth, 78 
litigation not to be fostered by king b olfioeis, on, 172 
marriage indissoluble, 34 

religious eeiemomos in, 32 
avoiding ten tamilios, tor, 3 J, 
master a autliority to ohastise slave, on, 64 
maximum interest, 150 
non-payment ot wages, on 167-68 

1-31 
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paitnoralilp among pTiostii, tS9, 

parigralta ox oooupu,tio, as a modo ot aoiiiusilioii of uvvnci'iiliip, un, 74, 75, 

paterniliy, on, 53. 

partria potcataa, on, 54, 57, 

pledge in tho daya of, 138. 

position of woman, on, 34, 

females as icgaids woalth, 1 19. 

positive law, intervention of tboking as an olouiout of, auoording to, 23. 

power over slaves, 64, 65. 

prescription, law of, on, 96, 

principal ofionoos, on, 177. 

prohibitions in mariiago, 33. 

property doolarcd unfit to be givon, alicnatiun oi, 115. 
pnmahment according to oasto, 176. 
for tlioft, 181, 
none exempted from, 179. 
realisation of debt, modes of, aooordiug to, 150. 
rolativo positions of sons, 46. 
ronounoomont of wlfo, when, 40. 
right of a daughter, on, 120. 
royal grant, on, 183. 

punishment for forging, 188. 
selootion of suitable bridegroom essential, 68, 
slaves, sevon kinds of, mentioned by, 62. 

.son of an appointed daughter, 45, 47. 
sons recognised by, 45. 

son's right to hold separate property during father's lifotimo, on, 54, 

spiritual benefit, text of, on, 127. 

status of different sons, 51, 

stolon property, law of, on, 78. 

theft and robbery distinguished, 181, 

theft, greater punishment for, to members ot higher oastos, 176. 
verbal abuse, truth is no defence m, aooording to, 178. 

Vrihat, on wages, 164. 

widow, duties ef, according to, 52. 

widow re-marriage, disapproved by, 35. 

wives, treatment of, by husband, aooording to, 35, 40. 

work by a servant, incomplete performance of, how affects his romunoration 
according to, 166, 

Markby, Sir William 

oooupanoy without ownership in Manu's institutes, on, 75. 

^ ownership without possession, 75. 

witness, number of, in a Boman mancipation, 83. 

Marital Relationthip, 27-42. 

Market overt, 92, 

Marriage 

betTOi|ialin, effspt of, 41, 

blpdSftg^fgim of/^dir ftnoient law, sale, 30. 
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Marriage 

oeremonlos in, Mnnu on, 32. 
oeiemony of, tvro stages in, 33, 
oomplote on the seventh stop, 32. 
oonditions of a valid, 33. 
oonaont of parties to n, 59. 
difforont kinds of, 27. 

shows varying dogroe of nivilisation, 27. 
divorce not allowed in Hindu, 34. 
early institution of, how established, 30. 
father’s oonsent in, effect of want of, 59. 
forms of, approved, 29. 

unapproved, 29. 

Falsaoha, Bakshasa and Q-andharva, indionte tho timo when 
rights of parents over daughters not rocognisod, 28, 

Hindu, nature of, compared with other systems, 41, 

husband, ohoice of, in, when may bo made, 52, 

indissoluble union, 41. 

institution of, introduced by, 27. 

is a s.-ioramcnt not a contract, 32, 41. 

kinds of, now prevalent, 32. 

other forms, hesidos the eight forms, 32. 

c. <7., Anand,Ohadar Andazi, Karao (prevalent in N.-W. Prov.), 
Natra, Pat, Patri (prevalent among Bairngis of Bengal.) 
Shunga or Sagai, Sword marringos, 32. 
pecuniary bonofit in, becomes Aaiira, 28. 
proliibltod degrees in, 33. 
prolubitloiia lidsod on gotrns and prnvnrns, 33, 
rollgious ocromoni.es ossontiiil in all tho forma of, 31. 
snored ohiirnoter of, established early, 30. 

Sastrio, later development of Sutra period, 30. 

tie. Vedio idea of, 30. 

threo forms of, in Eomnn Law, 42. 

when, invalid in Hindu Law, 31, 

widow's, oontrovoTsles on, 35. 

Master 

litigation between servant and, 55, Gl. 

Maync, J. D. 

oonsent of oo-villagors and neighbours on a trnnator of properly, 83. 

Dayahhaga recognition of sou's right in father’s property* during his 
life-timo, 110. 

Dayahhaga doetrino of spiritual beneBt, result of, on the order of 
succession, 118. 

explanation of tho altered oonrsoofsnooossion laid down in Dayabimg.i, 
by, 118. 

Hindu Juriprudonoo, importanoe of tho study of, 6. 

Mitakshara succession, position of daughter's son in, explained 
by, 116. 

Mitakshara doctrine of son's co-ownership with father from birth, oti 
tho apphoalion of, 105, 110, 
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Mayne, J. D. 


Maasurr of 


subsidiary sons, recognition ot, by Hindus, explained by, 5a. 

theory of paternity explained by, 53. 

view of, as to law of family relations eritioised, 31. 

view of, ns to law of aonship, 53. 

view of, regarding anomalous nature of Hindu family relations, 31, 
voluntary promise, enforoeability of, against the promisor himself, 89. 

F 

oaro to 1)0 taken by a bailee, 141. 

oomponsiition payable by a bailee for want of care, 143. 


Mimantakas 


deal with the philosophy of law, ! 


Mimansa tyatem 

Apiirvn, theory of, signifioanoc of, aooording to, 9, 28. 

Pharma, its oonnontion with revelation, in, 82. 
king’s right to the soil, nature of, in, 73. 

Minor 

period of minority, 67. 
guardianship of, 68. 

Mir Adi = Lord Chief Jnstioo. 

the highest oourt in Mogul tlmo, 80. 

trying eases between Hindus relating to oontraets, torts and oriraes, 80. 

Mitakihara 

ncoeptanoo, different kinds of, 88. 

essential, 90, 

(idcya, on, 85. 

adliigama or finding of treasiirc-troyo, on, 75. 
agnates, preferenoe over oognatos, 118. 

alienation, aocoinpanied by gift of gold and water, aooording to, 84. 
articles lost by one and found by another, effeot of, considered by, 78. 
Apastamba's text deolaring wife’s oo-ownersnip in husband’s property 
considered by, 39. 

bears the impress of Buddhistio influenoo, 18, 
birth, right by, of n son to his fdtlier’s property, on, 104, 109. 
birth, theory of, on, 112. 
rognates, position of, aooording to, 118. 
daughter's son, 113. 

consent of oo-vilingors to aUonation,'if neoossary, aooording to, 83, 
consent of kinsmen and heirs to alienation, if nooossary, aooording 
to, 83. 

^ consent of ao-parocnors to alionntion of joint property, if nooossnry, 

aooording to, 84. 

co-ownership, conception of, 113. 

bow dilfoTb from that in Diiynbngo, 70. 
oo-pnroener, a joint tonant, according to, 113. 
daughter, rigj)* of, 181. 

Hayabhaga, how differs from, regarding devolution of a deceased 
Qo-paroener's interest, 110. 

debteulJOwdirfeTB from, regarding devolution of a deoeased oo-paroener's 
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MitakshacA 

discards ruiidamental principle of Vedn, IK. 
extinctive prescription, on, 99, 

father's power of alienation of fiimilv property without son's consent 
considered, 107. 

father's power to give or sell his son, according to, 57. 
over ancestral movables, 108, 

gambling, on, 183, 

gift without acceptance, validity of, according to, 81. 
heritage, obstructed or unobstructed, according to, 104. 
how, became the governing authority, 18. 
king's duty, when thefts are undetected, according to, 174. 
lost wealth, on, 77, 

on'y son and parent's right over son, on, 55. 

ownership, tormahties in the transfer of, according, to, 83. 

partition, defined by, 111. 

partition and co-ownership, on, 111-13, 118. 

partnership, definition of, 57. 

patria poteatua on, 54. 

pledge creates a real right, how far, according to, 133, 
pledge, defined by, 130. 

pledgee's power to create a sub-mortgago according to, 133. 
possession, hereditary, on, 103, 
prescription, law of, on, 97, 99, 103. 

prescription, text of yajnavalkya regarding, oonstruoted in, 87. 
procedure in sale, on, 93. 
propinquity, principle of, 118. 

punishment, how awarded when ofiTonoe is repeated, 175. 

piirchnse from one not the real owner, effect of, acoording to, 93. 

son, position of, during the lifetime of the father according to, 106—16, 

spiritual benefit, principle of, not mentioned by, 118. 

succession, principle of — bow differs from Dayabhagn, 104, 

surety’s remedy against debtor, 164. 

undivided coparcener, power of alienation, according to, 114. 
exception to the restriction on aiienation, 114. 
judicial departure, from strict Mltaksharn view, 114. 
wife, husband’s ownership over, recognised by, 34. 

Yntis and Sanyasis, treatment of, by, 19. 

Mitra Miira 

on sastrio modes of acquisition of owneship, 70, 

Monogamy 

the rule of the day, 37, 40. 

Hindu Law recommends, 39, 

Money 

praotioe of'extortiug from bride’s parents, rampant those days, 30, 

Mortgage 

law of, attained high development, 30, 

Mother 

right of, 133, 
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Mother 


not nienhoned in tho list ol hens bv Biudluyanii, Apastumbn, Gautama, 
VasistliH, Nnradd, Kullnki, Vishnu, and y,i]navnlkva, 1,23 

Nareda 

lotions void by teinpornrv want of freodom, 67 
ipieaion, law of, on, 80 

noqmsition of ownership <i istrir moans on, 73 
adatta or void gift, on, 86 
agency, on, 165 

adhi and bandha, distinotion between -iccoiding to 130. 
appellate jurisdiction, on, 205. 
adverse possessor, punishment of 98 
betrothal, annulment of, on, 41 

oiste, determining the amount of piinialimont on 173 

completion of sale, 94 

datta or irrevocable gifts, 87 

debt, payment of, by instalment, aoeordiiig to, 163 

debtor's duty to any debt absolute nccoiding to, 133. 

deya 01 proper gift, on, 86 

emancipation, on, 64 

father's power to give or sell his son, on, 58 
gambling disputes, on, 184 
hereditary possession, on, 101 
interest extortionate, disapproyed by, 148. 
kingly power as regards positive law, 13 
long user, eSeot of, on extinotion oftitlo, 101 
minoiity, on, 67 

~ — on cp i.ilifloation of assessors, 17 
p lyment of debt by instalmont, 153 
partnership, 157 

among priests, 159 
plea of justifloatlon, defined by, 202. 
pledge, nature of, aooording to, 130 
pledges, diyisions of, on, 130 
pledges, delivery ot possession in, on, 138 
reoission of sale, 93 
ratrial end review of suits, on, 206 
servants, time tor payment of wages of, on, 163 
servant, leaving service before end of term forfeits wage-,, 166. 
slave, fifteen kinds of mentioned by 63. 
slavery based on force or fraud 63 
surety's right to recover debt 163 

from the debtor when compcllod to psi 163 
remedy against the debtor, 163 


wages, on, 166 

Nilakantha Sm VITAVAHARA MAYUKHA. 

ndM^Ojna, or finding of treasure trove, on 76 
oo-ohvf eiship and partition, oonocption, 113 
denies l^quband's owqaTship over the wifo 34 
dootriMi^f survivorship, 113 
fatheMi^iSii^i! dyei auoestral movables on, 108 
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Nilokanllia 

Utbor's power to bollor givo his son, 5U 
husband s ownciship over wiio, aoooiding to, 31 
king s Tight to the soil, nature of, acoording to, 73 

Niihada = son ol Sudra woman, 14, 51 See SOK 

Nirnaya Sindhu See KAMALAKABA 

Niyoga 

helped widow in inheritance, 124 
Nuisance See TOBT 
Occupalio See PARIGRAIIA 
Offence 

adultery, is an, 179 

woman did not go soot-lieo 151 
Brahmin how punished, 179 
nogligonbo IS an 182 
personal violence, a kind of, 178 
sti/iasa, a kind of, 175, 
pumshment depends on what 179 
thett or hteya, a kind ot 181 

open or ooncoalcd 181 
divided into three classes, 181 
and robbery distinguished, 181 
punishment for, 181 
verbal abuse, a kind ot, 178 

Offence! See ORIMB and PUNISHMENT 
against female modesty, 178 

divided into throe classes, 178 

against publio lustiee 

oorruptiou of a judge 178 
giving fslso evidence, 177 182 
aggravated when the ofiender is of superior oaste, 17b 
enumeration of, not exhaustive, 182 
exemption troin liability tor, 182 

of two kinds Mahapataka and ordinary misdoinoaiiours, 11 
some minor, 182 

Ordeal trials by, interfered by Akbar, the Great, 21 

Ownerihip 69 

oomniunal, 143 
doetrine of, in a part. 111 

in the whole, 112 
differs trom property, 69 
Siromam’s view, 69 
iVndividual, 143 

king s right in'the soil nature of 73 

Jagannatha Mimmsi, Nilakvntha Sukrishra on, 73, 74 
meaning of, 69 
modes ot transfer ot, 80 
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Ownerihip 

luodcii of aoiimsition ol 70 7i. 

dooossion, 79 

tidhiganm, or hiiding ol ticdmuo-iiova 75 
birth, b^ , 61 

bijita or ooniiucst ol war, 79 
ktumayoga or employ mont ot work, 80 
lost wodltk, 77 
parigiaha or occupatio, 74 

piayojjaot apphoatioii ot pre-existing property, retogmsed by Sd!.trds,73 

Gciut.iraa, 73 
Mdnu, 73 
Ndr<ida, 73 

qudliflod ownership ot, 72 
Srikrishn.i TarkaUnkar on, 73 

PaUk Putra, 50 
PaiiBcha 

torm ot inarridgo, description ol, 28 
Parental relationship, 51-61, 

Quasi—, 51 

Parasara 

what sous recognised by, 49, S3 
kinds of sons, on, 49 
widow's re-marriago, on, 35 

Parasava s son of a ooncubine, 45, 51 See BON 

Parigraha 

— a mode ot acquisition of ownership, 74 

Partition 

conception ot co-ownership, 110-15 
difference between the two schools. 111 
severenoe of oo-ownersbip, 110 

Partnership 

among priests, robbers, saotihoers, agriculturists, uilisanslS?, 158, 159 
penalty in connection with, 158 

reward for saving partnership goods from aaoidents, 157, 158 
tights and obligations of partner, 157, 158 
speoial rules ot sueoession in, 158. 
what it signifies, 156. 


Parvana Sraddha, 117 

Paiturage See RIG-HT 

extent of land for, 143 
right ot, 143 

^ Tajna,yalkya's text on 143 

PaW^'^jr 


gjqda&l curtailment of, 53 
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Palcriiity 

theory ol, 5^ 

through doiiuu itiuii ovci ohild s molhoi, 'ii 
through trdiiHlor ul i)iitri i potostas, 5J, 

Patna potestai 42, 44 53 

extent ol, tmdcT IlLtidu Liw 51, 5b 
Itoiutin I, iw, lb 

lulbci s po\\tr to give Ol soli dsuii, 55 57 

Q-jutduici 57 

JimutdVdh ind 011,58 

Kdtydydiid. s niiddlc oour&o 58, 59 

Menu, oil, 57 

Ndrdd 1 on, 58 

Nildkiinthd, on 58 

Put lainmathaa on, 58 

rcLOgnitiou of scvordl kinds ol sons, iinpliod siibjeolion to, 53 
ii ighundiiddiid 011,59 

removdl ol gdvo sous ctrtdin uiOiVsure ol indopoiideiibo 14 

Srikrishnd on 59 

Tdiilrdx irtikv 58 

Vijiidiiosw ir i, on 58 

wile iiicliidod 111 thi 42 

Vdsisthd a view ol 57 

Ydjndvdikyd, 58. 

Pauiiarbhava 36 Soo SOIT 

recognised by Hindu Widow Uo.m.vrruigo Aot, 44, 51, 

Peculium 

dlioudtion of, by wouidu, 37 
huabuiid’s right over wife a, 37 
Kdtyaydna on, 37 
Mitdkshara on, 37 
wife's right over her, 38 

Penalty See PUNISHMENT 

Personal violence See DEFENCE, CHIME 

different degrees of the oflenoc ul, 178 
Plaint See COMPLAINT 
drinendmont of, 194 
when to be rejected, 193 

Pledge See ADHI, HYPOTHECATION 
bailment, how differs from, 140, 
odnnot be prosoribod, 135 
bldssifiodtion of, 130, 131 
oroditors using oi ddinagiiig 131 
croditor’s liability, whou sjioilcd, 131 
right to soil, 122 
defined, 130. 

dolivery of possession, m 117 
divisions of, Brihaspdti, 131 
Ndiadd, 130 
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pledge 

diUio-i ot Lho iilodgrp, in, 13J. 
for !i doliuiliO period, 130, 
for no flxod iioiiod, 130, 
for use, 133, 135, 
fortoiture of, 135, 

inoidonts of, of dilforoiit suitn, 136. 
motliods of sale, 133, 
nature of, oroatos a loenl riglii. 132, 
of good faith s charitrubatidltak, 131, 
of religious morit = eharUrabandhak, 138. 
of boloinu pioiuiBO = mtyankarknt, 131, 
poiiod of, grace in, 136, 
power to create a sub-mortgage, 132, 
principles of classification of, 131, 
right of redemption, tiino for, 136. 
of foreoloanre, 136. 
of creditor to sell, 135, 

rights, duties and liabilities to the parties of a, 133. 
ot pledgor, 133. 

seobion. 68 ot the Transfer of Property Aot oompared with, 133, 

that exhausts tho debt =s cMuadhi, 136, 

two special kinds of, 131. 

useable =s iAopa, 185. 

usufructuary, forfeiture of, 135. 

vivum vaiiiim, when resembles, 136. 

without possession, 137, 

generally not recognised, 133, 
preyalont in ancient days, 140, 

Pledgee See FLBSGB. 
his duty, 133. 
his rights, 133. 

Political tuperiora 

presidents of small ropublios, 26. 
plaoe taken hy Smriti-writers, 26. 
sovereign power, vested in, 26. 
sovereign of political sooieby, 26, 

Pledgor See PLEDGE. 

his Tight to sell or mortgage, 133, 

Polyandry 

lawful when recognised by onstom, 40, 
prevalent among non-Aryans, 40. 
solitary instanoe, 31,41. 
traces found in Rig-Veda, 27. 
unknown among Aryans, 31. 

Polygamy 

anomaly of permitting, while prohibiting widow-remarriage explained 
how far sauotioned by Hindu Law, 27, 39, 
not permissible under the spirit of law, 30, 
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Polygamy 

ootitpoversy over the qncution, 39. 

Manu's text snncUoning, 39, 
tiaooa found in Rig-Vedn, 27, 

Positive law 

oharaoteristic alemenf of, 23. 

olemonts involved in tho conception of, 23. 

Hindu conoeption of, oompnred with the A.ustinian, 23, 
moral and religious injunctions, how differ from, 22. 
or Vyavahara law based on both the snnctloiis, 13, 

Posseiiion 

relative strength of title and, lOl. 
delivery of, it neoeaaary in a pledge, 137. 
hereditary, 101, 

its meaning, 101 . 
commentators on, 101. 

» Hindu and Roman law compared, 101. 

long, 101, 

Pradipakara 

on tho doctrine of proscription, 99. 

Prajapatya 

form of marriage, dosorlbod, 29. 
on Royal Grant, 188, 

Prayaschita 

or expiation, 13. 

Frapta prapti, ]!• 

Prayoga 

= a mode of acquisition of ownership Soo ACOESSIO. 

Preceptor 

litigation between, and pupil, 61, , , 

his relation to pupil, 61, 
power to chastise, extent, 61. 

Prescription 

controversy round, 

Apararka, 99, 100. 

Bhabadeva, 98, 99. 

Brihaspati, 95, 96, 99, 100, 102, 
Gautama, 95. 

Katyayann, 96. 

Kaipaautra, 98, 

Mann, 93, 96, 98. 

Mitakahaxa, 97, 99, 102. 

Narada, 95. 

Pitamaha, 102, 

Pradipakara, 99, 

Ratnakara, 98, 

Smritiohandrika, 98. 

Spirititattwo, 98, 
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controversy round, 

Vishvtirupa, 98. 

Yajnavalky. 1 , 96, 97, 103, 
Virnraitrodtiya, 99, 100, 

(lootrinc of prescription, 97. 
oxt nctivo proscription, 97, 99. 
oxooxitions to the rule of prescription, 96. 

Hindu and Boinan Law of, oompared, 101. 

its eloments, text of Yajnnvalkya, 97. 

simiiar oontrovory in Enropoan Jnriapnidenoo, 100. 

Priority 

Kntyaynnn, 138, 


Privy Council 

custom, on, 40. 

dopnrluro from the strict Mitakshara rule, 114. 
gi ft & doUvery of possession, 91 . 
iilogitimato children, on, 51, 
recognition of Snhodhnja by, 50. 
rights of a coparoonor m joint projiorty, on. 111 . 
palak piitra, on, 50. 


Procedure 


adjournment, when allowed to defendant to answer complaint, 194. 

nmondmont of plaint, 194, 

answer See ANSWER. 

appeals when allowed, 206. 

arrest, 201, 

at law, 193. 

cause of aotiou, 192. 

oomplaint, 193, 

oonstitution of courts, 192. 

oounteroharge, 195. 

counter complaint, 195, 

docree, wliat to contain, 204. 

execution of docroo, 204. 

four stops in, 193. 

gradation of courts, 204-05. 

judgment, 303. 

law of, attained high dovclopinout, 30. 
legal restraint, 300, 
ordoils, 197. 

personal attondanoc when di-spensod with, 199. 
plaint, 193. 

plaint when r ejected, 193. 

ptinoiplo of Order 3 rule 3 found in Hindu Law, 303. 
provisions when State to invito proooodings, 198. 

Rea judicata, 303. 

result and oonsequenoos of, 196, 

review, 307, 

rejoinder, 1|94, 195, 
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Procedure 

State's intervention as to litigation, 197. 
summons, issue of, 199, 
trial, 195. 

surety at, 196, 
by ordoai, 197. 
witnesses, 196, 
written statement, 194. 

answers, kind of, 194. 

provision of, compared with modern law, 194, 
in criminal oases to be filed at once, 194. 
in other oases time could bo allowed, 194. 

Proof 

method of, 19B. 

Property 

Austinian conooption of, compared with Hindu Law, 72. 
definition of, 69, 70. 

dovoliition of, on the death of a member of a joint family, 110-13. 
law of, attained high dovelopmont, 20, 
objootionsto Vijnancswnra’s view regarding, 70, 

(lunliflcd ownership of, 72. 

view of Jlmutavahann regarding, 70, 

Propinquity 

principle of, 118. 

Public Justice 

offonoos against, 178, 

Public Nuisance, 178. 

Puga 

n.ssemblios of townsmen constituting a court, 17, 

Punishment 

as a souroe of purification of the culprit, 183. 
different kinds of, 175. 

dififerenoe of caste determining nature and amount of, 176, 
end of, aeoording to Hindu Law, 171, 

extent of improper conduct to be considered in inflicting, 175, 180, 
factors to be eonsidered iu awarding, 175. 

Hindu Law not partial in awarding, 176. 

measure of, varies according to the gravity of the offence, 175. 

object of, 183, 

of crime oocupied a more prominent place than compensation for 
wrongs in Hindu Law, 171. 
power of, king invested with, 12. 

relative position of parties to be eonsidered in inflicting, 17,5, 
women, adultery of, 175. 

Pupil 

bis relation to preceptor, 61. 

Puranss 


a source of Hindu Law, 21. 
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Purchaie 

from <1 person not tlic loal owner, 9S. 
in the proaenop of king’H olTloers, 92. 

Purva Mimansa 

on what is the root of Dliarma, 22. 

on the father's power to gjve or sell his son, 58. 

on Viawajit saorifiae, 58. 

Putrika Putra = an apppointed daughter's son, 44, 51. See SON. 

Qazi, 20. 

Qualified property See OWNERSHIP. 

Srikrishna Tatliinkara’a ropogmtion of, 72, 

QuaiUparental Relatianihip 51. 

Raghunandana Soo DA.VATATTVA. 

Oritioisin of Dayahh.iga doctrine of oo-ownorship and partition by, 113, 

Rakahasa 

'form of marriage deaoribed, 28, 

still prevalent among Gonds of Bcrar and Betoi, 28. 

Ratnakara 

on the law of preseription, 98. 

Religiout efficacy 

theory of, 116. 

Res Maneipi 83, 

Res Nullius 

traasuro-trovo not treated as, 76, 
conquest of war treated ns, in Roman law, 79, 

Revelation 

root of dliarma, 22. 

what not based on, not authoritative, 22. 

Review 207, 

Revision 17, 

Right 

easement, of, 144. 

father's, over the son's person, 57, 

father's, to give or sell a son, 57, 

commentators, on, 57.59. 

Natyayana, on, 58. 

Narnda on, 58. 

Nilakantha, on, 58. 

Furvamimansa, on, 58. 

. Raghunandana, on, 59, 

Vasistha, on, 57. 

Sri Krishna Tarkalankara, on, 59, 

Yajnav^lhya, on, 58. 
father’s— to sop.’s aoquisitionp, 60. 
girl's — ^to a^k hdr own husband, 62, 
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Riglit 

liusibiind's — over hib> wito's porsun, 3-1. 

litopBtly, 38, 

luoorporedl, 143, 

IntcrfcTonuo with auolhor'b proprieUry — 

oultiViitioii of .inothci’s laud, 144, 
digging wolliiii-itnothor’a land, 144, 

pasturage,— of, 143 See PA3TfJBA.GrE, 
propriotary — or domination, 72. 
sou's — to hold soparato property, 59-60. 
to perform sraddha, 47. 
way— of, 144, 

wife, — of, to hor pcuuliuin, 37. 

Romali Law 

Gomparod With Hindu Law regarding the extent of patra puteUas, 51, 
56-60. 

differs from Hindu law regarding bailment, 141, 

Roman Law ; 

uompaTlaou of, with Hindu Law, 

law of sale, 95, 

presoription, 101, 
slavery, 64, 66. 
patria poUstaa, 34, 

Royal Grants 

moraonal of, law of, 187. 

how to prove, 187, 188. 
punishment for forging, 188, 

Rules 

of interpretation recognised from the early times, 17. 
of administration, modifioation made in fourth stage, 17. 
developed, highly, 30. 

Mimansa, never a dead loitor, 21. 

authoritative up to the end of Muslim period, 21. 

Sadachara = established usage, 
a source of law, 21. 

Sahasa See CRIME, OFFENCE, 
its meaning, 381, 

Sabodha = son in the womb at her marriage, 44, 51. Boo SON. 

Sale 

assimilated to gift In Hindu Law, 84. 
children, — of, 57. 
completion of, 94, 

effect of—, in different circuinstances, 92-93. 
effect of non-delivery of article sold, in, 94, 
effect of paymont of earneit money in, 93. 
liability for deterioration of loss after demind in, 94, 
principles common to gift nnd, 92, 
procedure In, 92. 
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Sale 

rcsuiasioii nf, oonditions ot, 93. 
wifo, power ol'— of, 34, 

Samuha hitabadi = pulillo aaaembly, 19. 

Soo VILLAGE COMMDNITIES AND ASSEMBLY. 

Samhita = oodifieati on See CODIFICATION . 

Sanction 

modern doflnition of law and the modern idea of, are tlic same as of^ 
Jaimini, 10. 

different in different kinds of law, 10. 
nature of ancient and inoderu, 10. 
defined, 10. 
of a Vidhi, 10. 

Sapinda 

gotruja = Samandgotra, 199. 

Sapratibandha = ebatruotcd heritage, 104, 

Saudayika, 37. 

Saudra s= sou of a twioe-born by Sudra wifo, 45. 

Sarkar, Golapcbandra Sastri. 

rule against widow marriage jastifioatlon of, 36. 

Satyankarkrit See FLEDGE, 

Self-satisfaction See ATMA-TUBTI, 

Service 

oontraot of, 167. 

its oonnootion with oontraot of letting on hire, 167. 
loss of employer’s srtloles in, effcot of, 167, 
wages of, how fixed and when paid, 166-68. 

Servant See SERVICE, 

liability of, to pay compensation when he oauses loss, 167. 

Siromani 

ownership and property, view of, on, 69. 

Sister 

position of, in the law of suooession, 198. 
admistration of, right of. in Bombay, 199. 

Madras, 199. 

Slave 

as an article of property, 66. 

Brahmin, if could beoomo, 63. 
oontraot hy a, if binding, 65. 
differs from an ordinary servant, hi, 
etnanoipation of, at master's option, 64. 

conditions for, 63, 
onumeration of, by Manu, 69. 

Naradn, 63. 

how made, 69. 
master's power over, 64. 
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Slave 

niudo ol ohiiHUsiiig ii, OS. 

its uoulrdvonsion, pitnisliablp , 64. 
ono forcibly made, or inirohasod from a lliiof, nol mado, 63. 
position of, 64, 66, whothor'a mombor of llio fnimly, 65, 

under Hindu Law and Itouian Law oonipiirod, 64. 
property, if tioquirod before one bceamo a, 64. 
acquired by a, 65. 

saving a master's lifo, reward ot, 64. 

Slavery 

cause of arising, 63. 

dcfeotlvo status, a form of, 6'^, 

different modes of arising or uoutractnig, 63. 

□mancipation from, 63. 

its prevalence in Hindu law, 62. 

Naradu on, 63, 64. 

' speciaLrules relating to, 63. 
termination of, 63. 

Smriti Chandrika 

fcmuios, oxclusion of, from inliorilauco, iicuurding to, ii9. 
rights' of inheritance, 120. 

liability for loss of purchased articles before dohvery, on, 94. 

prescription, law of, on, 98, 

slave and servaut disUngmshod, 62, 

Smriti 

and actual laws curiont among Hindus, 24. 

authority of, derivative, 21. 

code of law, not treatise on morality, 25. 

oonfllot between, admitted, 21, 

different from othloai oodo, 35, 

literature, a new dopartuio made, 16, 

saored code of law, 25. 

second souroe of Hindu Law, 21. 

treats of social, moral and legal matters, 13, 

Smiriti Tattva 

on the law of prescription, 98. 

Son 

adopted, assimilation to aitraaa, 49, 
an appointed daughter's, right of, 50. 
daughter's, 45, 
father, power of, over, 57.62, 
kritrima, 50, 

litigation of, with father, 54, 61. 

nature of interest ot, in anuostial propoity iiud father’s acqulsit'Lon, 106, 109. 

112 . 

of a pregnant wife, SO. 
only, not to be given away, 55, 
only, adoption of, 55. 

Faiasara on, 49, S3. 

1 - 33 . 
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Son 

right <)[ 11 , in iinuoslriil iiropcrty on birth, 61. 

right of, in fiilhor's properly during his hto, if rBougiusod by Day.ibhiig.i, 108. 
.right to hold scporato properly m Roman Lnw, sS. 

Hindu Law, 60, 

ooiuparcd under Hindu Law ond Roiuun Law, 
61, 

soparato properly, right of, to hold, 5!), 

Sons 


father, if can uliouato without oonourronuo of, 
kinds of, 44. 

their roiativo positions, 45. 
their status, 51. 
roGognised at present, 45. 
primary, 44. 

recognised these days, 50. 
soooiidary, 44. 

cause for such rouognitiou, 53, 
whether secondary sons anhstltutos of, 51. 

Sonthip See SOH. 

growth of the law of, 48. 

Mayne's view regarding, 52. 
principle underlying reoognitlon of, 43. 
ultimate oonoeption of, 49. 

Spiritual benefit 

prinoiple of, 116. 

reoognitlon by Mitakshara of, 116. 

Srikrishna Tarkalankar 

definition of pioporty, on, 70. 

Dayabhaga oonoeption of eo-ownorship and partition, 
on, 113. 

Dayabhaga view of ahenation by a oo-paroenor, on, 115, 

extent of right of oouseiit, on, 79. 

gift in adoption, signifioanoe of, uocording to, 59. 

king's right to the soil, nature of, on, 73, 

qualified property on, 72. 

spiritual heuefit— eftaot of rigid application of, aocoiding 
to, 118. 

Sreni 

companies of traders or artisans constituting a oourt, 17. 

Sruti See TAITTIRVA 8EUTI, and VEDA, 
first souioo of Hindu Law, 21, 


Status 

dofoctive, law of, 66-68. 
the term explained, 27. 
olassiiioation of, 66. 
how arises : 

on'fii^^endence, 67. 
on m^tal aberration, 67 
on InMilbjA 67. 
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Status 

how iirisOH : 

on insanity, 67. 
on slnvprv, 67. 
souToea of, 66, 
apeoiiil, law of, 27-6.5, 

Steys See THEFT. 

Stridhaiia Sea PEOULIUM and WOMAN, 
husband's right over wife's, 37. 

Katya yaiia on, 37. 

Mitakahaia on, 37. 

Dnyabhaga on, 37. 

Succession See DAYA, DAYABHAdA, FATHER, SON, MITAKSHARA, etc. 
agnates, preferenoa of, in, 116. 
birth right, by, 104. 
oognatea, position of, 116, 
defined, 103. 

diffetonoo between the two aohools, 104. 
oxolnsion of fonialos, from, 119, 
females, position of, in, 119. 
influenoo of Brahmanism, In the law of, 118. 
position of the daughter's son, 116. 
relations having right to, kinds of, 10.5. 
the sister's son, 116, 
illegtimato ohildron, 51, 
aplritunl benefit, prinoiplo of, 116.117. 
svirvivorahlp, 113. 
to a innle, 103, 
to a female, 103. 

Sulha 

desorlbcd, 30. 
rights over, 37, 

Summons 

issued on the dofond.int when, 199. 
punishment for di.sohedienoe of, 199, 

Surety 

oharaotcr of, several kinds of, 160, 
enforcement of olaim against, 163, 
good behaviour for, 161, 178. 
grandson of, not liable, 162, 163. 
kinds of— 

Brihnspati, on, 101. 

Harita, on, 171. 

Mltakshara, on, 160, 162. 

Yajnavalkya, on, 160, 163. 

obligation of, when extends to son and grandson, 161. 

oppression, not allowed, 163. 

remedy of, against the debtor, 163, 

sons of, liable for principal, but not for intereet, 161, 163, 
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Survivorship 

doolx'inp t't, 119. 

Siitrss 

Rriliyii, 15. 
dhnrma, 15. 

docilt with domcgtio diitips, 1G. 
kiilpii, (f A.ahwa.la.yana, 15. 
ngp of writton law, 15. 

MiTn.insn, aWgh tnillioritv, 81. 

Svatekelu 

intioduood m.arri.iBc-l.aw, 87. 

Svayamdsltska = sna, ahandonod hy his p.iTPnts, presontinB himsolf to aiiothoT 
44,51. SooSON. 

Swadhyaya =sliulv of Vodas, 15. 

Taittiriya sruti 

on dharinn, 81. 

throo-told duty of a Brahmin deolnrcd )>y, 147. 

Tantravnrttika 

on father's powor to glyo or soil a son, 58. 

Tondar 

must bo kept good, 150. 

stops the running of interest, 150. 

Thoft (Slet/a)- 
descrihed, 181. 

distinguished from rohbory, 181, 

difforont olnssea of, noeording to the value of the nrtiole stolon, 181, 
Todarnanda 

Vvavnhara Sankhyas of, eontnining Law of Civil Prooedurc and 
Evidonop, 80. 

Tort 

conversion, n kind of, 174. 

distinction bptwoon crime and, as made by Hindu Law, 178, 

English Law of, how it differs from Hindu Law, 171. 

fraud, n kind of, 174. 

injury to person, a kind of, 170, 173 

injury to property, a kind of, 170, 17.9 

oonversion, 174, 

nuisance, 174. 

same nob may bo a orimo and, ITl. 
law of, attainod high dovoiopmont, 80. 

growing organism in ancient India, 170, 
given hy Viramitrodaya, 170. 

Torti 

and crimes, cases of Hindus tried hy Qnsis in Moghnl period, 80, 

’ Trial 

^ by Qraeal„^197, 
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Treasure trove Soo ADHIGAMLA, 

Trespau, 183, 

Transgression of compact, 168 Sop ASSOCIATION 
Twelve Tables 

provision of the T 0 ,iU 8 >ttion of dobt, 153. 

Undivided coparcener 

nUenntion by, of his own shdie under Dnynhhagn, 114, 
alienation of ioint property or part by, under D.ivabhngn, 
. 114. 

difference between Oaynbhagn nnd MlUkaUnra, 113. 
pidioial departure from the Mitaksharn view regarding, 114. 
Mitakshara oonoeption of, 114. 

Srikriahnn's exposition of the Daynbhnga coiiocplion of, 1 17. 
Upramsabtbad = ownership on death Soo DAYABHAGA, 

Usury See INTEBISST. 

oondemnod by the dharmn-sastr.ia, 149. 
proteotion against, 150. 

Vachaspati 

alienation of joint property by n Daynbhnga coparoonor, on, 115, 

Vaiistha 

(US regards popular courts, 17. 
relative position of diiferont sons, on, 46, 
fiithor's power to give, soli or onstn son nwny, on, 57. 
oyer son, on, 57. 

interest, to charge, vicious, on,i14S, 

marriage, religious oeromonies in, necessity of, according to, 31. 

mention of females on the list of heirs, 110. 

ownership and property, moaning of, 69, 

prosoription, law of, on, 95. 

tro.Tsure.trove, on, 76. 

Vrdai SooSRUTI. 

dootnne of revelation, 21. 

principle of exclusion of females rooognished in, 130. 
gives second position to Putrika Putra, 46. 

Verbal Abuse 

thrpo olassos of, 178 

truth no dotenoe to the oflfonce of, 178. 

VIdhi 

doflnition of, 10. 

Vidyasagar, Pandit Ijltarchandra 

on remarriage of widow, 35 

Vijaya = son begotten on another's wife, 45. See BON. 

Vijnaneswara See MITAKSHARA, 
ail asoetio, 18. 
adhignma, 76. 
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Vijnaneiwara 

oritloism of thodootriiu' oCoxtiiioUvo pTouription, by, 99, 
daughter’s son, position of, in tho order of suooossion, ncoordiiiB 
to, 116. 

father’s power over ancestral movables, on, 108. 
father’s power to give or sell his son, 81. 
gift without aooeptanoe, if valid, according to, 81. 
power of alienation of an undivided ooparoenory, on, 114. 
property, idea of, according to, 70. 

objection to, 70, 71, 

admits ownership of husband over wife, 34, 

Village Committiei and Aiiembliea 

function of, 17. 

full power under Budhistic rule, 17. 
function and power established when, 19. 
members of, their qualification, 19, 
enoouragemont of, by king, 19. 
survival of, in Mogni period, 21 , 

Viramitrodaya 

ndhigama or treasure-trove defined, 75, 
adoption, gift in, signilloanoe of, aooording to, 59. 

alluvion and dlhivion, on, 80, 
bajidha how differs from adJd aooording to, 1.38..39. 
birth, right by, 104. 

inoludCB great-grandson, 104, 
earnest inonoy, in a sale, 95. 

fomalos, exclusion of, from suocossion according to, 119, 
fitness for free disposition, 71. 
gift ownership between offer and aooeptanoe, 81, 
raortgiigeo, power of, to oreato a sub-mortgage on, 132. 
nature of sastric rules for acquisition of ownership on, 71, 74. 
sub-mnrtgago of pledge, 133. 

soUer, liability of, for loss before and after demand, on, 94. 
spiritual benefit, doctrine of, on, 118. 
surety, kinds of, and liability of, on, 162, 163. 
texts regarding rights of father and son, noticed on, 107, 

Vinculum 

juris, 7. 
pudoris, 7. 

Vishnu 

injury to property, 173, 
interest on loan, on, 149, 

exoeption to tho rule of dumdnpnt, 150. 
liability of employees for loss, on, 167. 
marriage prohibitions, on, 33. 
prinolpal offenoes, on, 177. 

son's right in father’s property during his Hte-timo, on, 109, 
wages on, 167. 

Vrihaspati Spe BRIhlABPAi'pi, 
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ViawajitadbikBraiiBi 73. 

Viivarupa= uuuimouliii); on YiijiuiViilky.i. 
as to iidvcrsQ possossion, Oii. 
right uf a dll lighter, Llit. 

Vya*a 

bailmoiit on, 143. 

horcdituiy possosaion, on, 1 01, 

pusscsaioii ovQT one goiicTation, meauiiig of, lOl, 

surety, sons or grcindsous of, liability of, iiouuidiiig to, 163, 

curnost money in a sale, 95. 

Vyavahara Mayukha Sco NILEANTHA.. 

bantlha, moiiiiliig of, on, 139. 
ooparociier, intorost uf, aucurdiiig to, 113. 
king's right to the soil on, 73. 

Vyavahara = legal law, 13. 

Wager See GAMBLING and BETTING. 

Wage* 

apportlonmont of, when allowed, 166. 

defined, 16S, 

depend on oontract, 165. 

how fixed, 165. 

how paid, 165, 

inoomplete porfoinianoo of sorvioo, how att'oots, 166. 
loss or destruotlon of any iiitlolo, its offoot, 167, 
non-payment of, 165, 
payment of, to publio servants, 168. 
remuneration of, 166. 

when loss caused or more profits arise duo to superior skill 
of employee, 166. 

when employee loaves work in tho midst, ofioot of, 167, 

Way 

right of, 144, 

West aud Buhler 

view of, ns to Manu's Code, 34. 

Widow Sco WIFE, WOMAN. 

and Hindu Woman's Bights to Property Act, 136. 
and theory of religious officaoy, 136. 
controversies relating to rc-inarriage of, 

Manu's text, 36. 

Eulluka's comment tboroun, 35. 
Parnsara, 35, 

Narada, 36, 

Vidyasagar'a view, 35. 

dulios uf, 53. 

half body of hnshaiid, 135. 

loses claim to inheritance when, 136 

of Gotraja siipindas inherit as oollater.-ils in Bombay, 137. 

rp-marriage of, not permissiblo, 34. 

justiflontion of tho sale, 36, 
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Widow 

nglit ol, 111 Bombay, li7 

right to nihcritaiiop loooguiscd from very o.iily tiiui"i, 125 
rights of, 124 

Wife 

.ibandanmont ot, 34, 40 
tilioniition by, of hor poiulium, 38 
among objects unht to bo given, 34 
oo-ownorship ot, in her husband a property 38 
Otipacity of, to hold separate property, 37 
duties ot, 34-36 

every, a sagotra sapinda of her husband, 129 
husband s power over tho poraon of, 34 
liability ot, to pay husband s debt, and iiu i«s«, 36 
litigation ot, with husband, 43, 55, 61 
pcoiihiiui ot, 39 

position of. 111 Hindu Law 37, compared with other systems, e q , 

Homan Law, 42 
English Law, 43 
Muslim Law, 42 

Wilt 

germ of testaniontary bequest in Hindu Law 88 

Wives 

of anoostor’s whether hens, 127. 

whether sagotra, 127 
dosoendants whether heirs, 127 

Witnesses 

deposition of, 195 
minimum number ot, 196 
should be eye-witnesses, 196 
Woman See WIFE, WIDOW 
born 111 the family, 128 
dependence of, texts on, 34 
duties of, when wife, 35-36 
when widow, 35 

nature and extent of husband s control over, 34-36 
position ot, in the law of sucoession, 119 
in Hindu Sooiety, 34 
in Muslim Law, 42 
slave, emancipation ot, 64. 
child horn of, 62, 63 
sale of, 64 

Vajnavalkya 

a Buddhist teaoher, 18 
aoeeptanoo of gift to bo public, on, 85 
odfcija/no, on . shares of king and finder, 75 
kimulmont of betrothal, on, 41 
^ e^irel; when to he given at onoe, 194 

®^®I>*5i^QBihulo8 ot, violations of, on, 169, 

V 
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Ynjnavalkya 

assoointions, 

mode of treatment by king of tbe dalogatea of, aooording 
to, 169. 

attestation, 146 

Qommentary on, by Viswanipa, 18 

Vijnaneswara, 18 
completion of sale, 94 
conquest, right of, extent of, on, 79 
conversion, on, 174 
daughter s son, position of, on, 116. 
debt, extra.]udiQial modes of realising, aooording to, 151. 
debts, order of payment of, aooording to, 154 
defines judioial proceedings, 33. 
dharma classified by, 13. 
earnest money in sale, on, 95 
father, if can give or sell his son, according to, 58 
father's power over ancestral movables, aooording to, 108, 109. 
formal division of aehara and vyavaliara appears in, not in Manu 
Smriti, 13 

gambling authorised by king, 183 

investigation of prooeeedinga conformably to the sacred codes of 
law, 35 

liability of all for transgressions of law, on, 177 
husband to retain wife’s property, 38. 
husband's debt over wife and vtpe vena, 36 
seller for loss or deterioration after demand, 93 
wife for husband’s debts, on, 36 
lost wealth, on, 77. 

time for, 77. 

memorial of royal grant, on, 187. 

partner's rights and liabilities aooording to 167-58. 

partnership, 157, 158 

among priests, 160. 
special rules of suonession, 158. 
pasturage, right of, on, 143. . 

payment of debt by the taker of the widow of tbe debtor in the 
absence of heirs, 154 
payment of debt, order of, 154 


positive law, oonoeption of, 23. 
possession, hereditary, on, 101. 
piesonption, texts on, of, 96, 97, 99, 101, 102, 
procedure at law for suits, on, 190 

as to realisation of debt, on 151, 
proteotion of rights mam duty of king, 34. 
punishment, different kinds of, on, 175. 

oonsiderations in inflioting, aooording to, 175, 
for theft, on, 175, 


1 - 34 . 
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Yajnavalkya 

qinliflcation of n judge, 19^ 

Tule of Buooossion of elve sons, 51, 

Bale, on 93. 

servant s liability of to oompensite ni ister, on, 166 
Bervants when entitled to special rewaida, toooiding to, 166 
sonship, on, 46 

Buietiea for good liehavioui, on, 178 

more than one, liability of, on 1 63 
heire of, liability of, on, 162, 169 
remedy of against the debtor, 164 

stolen aitiolea, king e duty to indemnity oitizons for, according 
to 174 

title predominates ovei posheaeion, 101 
trespass on 174 

transgiessinn of ooinpaot on, 169 
wages, on, 166, 

written statement, provisions of, 194 

Yama 

punishment of Brahmins for serious offenoe, 176 
Yatra kutra cba utpadita s son bogotton on any woman, 45 Soe SOlf 
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CHAPTER 1 

INTRODUCTION 


SECTION I. PRELIMINARY 

Mimansa Its root is and its Sutra as 

given by Panini is I So the meaning 

of the term Mimansa is 51^: I Jijoasa means 

‘ desire to know ' ; tlie inevitable result of the desire would be 
or thought. The question arises as to what sliould be thought of, or 
what knowledge is to he acquired ? The answer is : DharMei, Dharma 
has been defined to be ^11?:, that is, Yajna is our Dliarma as 

described in the Vedas. Mimansa Shaslra, tlierofore, means the rule.s 
and principles conducive to the search of the knowledge of Dharma, or 
in other words, tlie principles of the inlerprelalion ofllie Vedas. 

The Mimansa Rules of Interpretalion, or the Rules of Interpietalion 
in Hindu Law with special reference to Mimansa 
the^uiyeofc** aphorisms (as applied to Hindu Law) will bo dealt 
with in this Book. Rules of interpretation possess an 
importance of their own in Hindu Law, greater than found in tlie law 
of any other country, as is evident from Kulluka’s commentary on 

Sloka 1, Ch. I, 

and also from tliat of Medhatillii on Sloka 1. Ch. II. 

Uiat spirit and essence of the Mimansa should 
be adhered to though contrary to Buddhistic principles. The proper 
way of expounding Manu's Smriti and the rest is by applying the 
Mimansa rules interpreting them, and not the iconoclastic rules of the 
free-thinkers, Hindu Law has always been attached to its rules of 
interpretation. 

In case of dependence of law on State, the supreme authority of 
the State prevails either in tlie form of legislation or in that of the 
pronouncement of judges having ultimate jurisdiction. But wlien the law 
is deduced and derived from religious works, to whose authority people 
implicitly submit, and when the adrainistriuion of law is entrusted to 
men learned in religious books, as in the case of Hindu Law, tlie 
necessity of fixed rules of interpretation arises as a matter of course. 
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Position 
the subject 


of 


and assumes a very great importance. Slate-made law can cliange with 
the times, but not so the canonical law like the one we are dealing with. 
In this case the words of law remain unchanred for all time to 
come and may either stand in the way of social growth or may 
themselves become out of date with the growtli ol ideas and development 
of new situations in a growing society. The Hindu law-givers 
foresaw the dangers both of a static law as also of ever-changing 
enactments. They struck a mean between the two by laying down 
elastic rules of interpretation to meet the exigencies of all times and 
occasions, and thus provided for automatic evolution of law with the 
progress of society. 

The subject of interpretation of law does not occupy so important 
a place among modern jurists as it did amongst the 
Hindu jurists in ancient days, though it has always 
been an important branch of what is called the 
"adjective law." The courts have to deal with three things: (1) 
laws dealing with rights and liabilities, (2) facts which establish such 
rights and liabilities in particular cases, and (3) the machinery of 
svdministering the law and of ascertaining facts. The last one is of an 
incidental character, and nothing particular may be said about it. The 
second mostly concerns the parties claiming a right or imposing a 
liability, and the law of Evidence would assist the courts in the 
performance of their duties. Thus the most important function of the 
administration of justice lies in the ascertainment of rights or liabilities 
and in dealing with the substantive law of the State, thus making it 
imperative to invoke the aid of the law of interpretation. So, this 
subject stands side l)y side with the rules of evidence and procedure. 
But uo importance lias been attached to this difficult branch of law — 
Mimansa. It may be said that judges know how to interpret the law, but 
this may be equally said of the rules of evidence and procedure. There 
is no doubt th.it a well-trained judge may arrive at a proper construction 
of a text of law without the lielp of any formal rule of interpretation. 
But this does not imply that rules ol interpretation are unnecessary. 

The interpretation ol Hindu Law is beset with serious and 

I .. I numerous difficulties. Judges not familiar with Hindu 
Dif flcu Ities . .uj -.r- 

as regards the lliouglits and imbued with foreign ideas of 

subject. jurisprudence not unoften err in the application 

of these principles. The existence of a mass of precedents based on 

alien principles of jmisprudence creates another difficulty. The neglect 

of Sanskrit study and lese.irch, which alone can bring to light the 

con ect rules of hiterpi elation to be applied to Hindu Law has caused 

still a third difficulty. 
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• Observations Tlie followiiip observation of Sir John Edge 

Edge, C. J. O'l this subject is noteworthy 

“The question is how is the text of Vashishtha to be construed. 
It must clearly be fconslrued according to the rules for the construction 
of the texts of the sacred books of the Hindu Law, if authoritative rules 
on the subject exist. That rules for the construction of sacred texts 
and law of the Hindus do exist cannot be disputed, although 'those rules 
have been frequently overlooked or not referred to by judges or English 
text writers, probably because they are in Sanskrit and have, so far as 
I am aware, not yet been translated. That they are rules of the highest 
authority is obvious from the manner in which they have been referred 
to by Mr. CoIebrooke."(< 2 ) 

The following passage from Colebrooke’s Miscellaneous Essays 
[Vol. I, p. 342] shows the importance he attached 


(2) Colebrooke. 


to the Mimansa Aphorisms for the interpretation 


of Hindu Law 

“ A case is proposed either specified in Jaimini's text or supplied 
by his scholiasts. Upon this a doubt or question is raised, and a 
solution of it is suggested, which is refuted and a right conclusion 
established in its stead. The disquisitions of the Mimansa bear, 
therefore, a certain resemblance to judicial questions; and, in fact, the 
Hindu Law being blended with the religion of the people, the saihe 
modes of reasoning are applicable, and are applied to the one as to 
the other. The logic ojthe Mimansa is the logic of the law — the rule of 
interpretation of civil and religious ordinances. Each case is examined 
and determined upon general principles; and from the cases decided 
the principles may be collected. A well-ordered arrangement of them 
would constitute the philosophy of the law, and this is, in truth, that has 
been attempted in the Mimansa.” 

Prolessor Max Muller in his learned treatise on 
Systems of Indian Philosophy observes as 
regaids the Mimansa Shastras : 

“ We may wonder why Purva-Miinansa should ever have been 
raised to the rank of a philosophical system by the side of the Uttara- 
Mimansa or the Vedanta, but it is its method rather than the matter to 
which it applied that seems to have invested it witli a certain importance. 
This Mimansa method of discussing questions has been adopted in other 
branches of learning also, for instance, by the highest legal authorities, 
in trying to settle contested questions of law. We meet with it in other 
systems of philosopliy also as the recognised method of discussing 
various opinions before arriving at a final conclusion." 


(»} 14 All. 70, 
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(4) Dr. Thibaut. 


meat of 
subject. 


In the translation of Artha Sangralia, Dr. 
Thibaut in his Introduction observes as follows: — 

"The Mimansa certainly deserves greater attention than it has 
hitherto received. It has indeed none of the attractions which the other 
Darsanas derive from the speculative character of their contents; its 
scope is limited and the nature of the investigations in which it is 
engaged leaves no room for high flights of imagination. But it 
possesses counterbalancing advantages. Its subject-matter is of a 
positive nature, its method is sound and its reasoning in most cases 
convincing." 

Mimansa rules generally occur incidentally with reference to the 
Mode of treat treatment of substantive law on tlie lines adopted 
the by particular writers. They mostly bear on isolated 
points and are not of much general interest or 
utility. But they sometimes purport expressly to be the reproduction 
of some one or other of the Mimansa principles of interpretation. 

Therefore, the Mimansa Principles of Interpretation which form 

^ , , a systematic code of rules on the subject of 

General prin- . . , . , ^ 

ciplea sysiema- interpretation with special reference to the Mimansa 

tiaed. aphorisms, are of immense benefit for the study 

of Hindu Law. It is very difficult to modernise tlie effect and purpose 

of the aphorisms which came into existence in the earliest times 

when the present modern principles of interpretation were unknown. 

Savaraswami and Kumarila Bhalta, the great commentators on Aphorisms 

would have made this task easier, had they not confined the subject 

mostly to the religious and metaphysical questions arising out of tlie 

subject interpreted by Jaimini. The latter and more recent commentators, 

such as, Langakshi Bhaskar and Apadeva have been greatly useful in 

modernising this subject. 

A distinction has been made between the elementary rules in 
Axioms and nature of axioms as contradistinguished from 
fbe principles of rules (and principles, more or less of a complex 
eonscnictiou. character. Mimansa writers have called the former 
as axioms of interpretation and the latter as general principles of 
interpretation. Another distinction fuis also been observed in the 
application of texts, that is, whether a given text is intended to iay down a 
positive rule of law or a rule ol discretion; to what persons or classes 
of persons it would apply ; how it would bear on other texts and how 
it should be modified when so bearing on otlier texts, as distinguished 
from the interpretation of texts, and how the meaning and tlie force 
of the words of a te.xt are to be made out. The former is a matter 
which is more or less extraneous to tlie text, showing how and for what 
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put poses tlie text is intended to be applied. 

These distinctions are not observed in tlie modern system of the 
law of interpretation. In every country there is a class of law 
springing from customs and usages, sometimes called the Common 
Law. In Hindu Law the Smritis are regarded as such, while tlie law 
itself is contained in the Vedas. Additional rules of interpretation are, 
therefore, essential for the construction of this class of law, vie., tlieSmritis 
which is the main body of Hindu Law, if not the sole body. The 
Mimansakas have, therefore, formulated a number of general rules for 
the interpretation of the Smritis and the Hindu Law of usage besides 
their rules for the interpretation of the Vedic law . 

Tlie Miraansa Nyayas or the specific principles of Mimansa called 
Nyayas have also been fully discussed by our 
ya^o?^a^ms^* Mimansakas. Nyayas or Maxims are in some cases 
equivalent to the head-notes of a case, containing 
the result of a discussion, (or and against, on a given point. In other 
cases they are either the current expression of a happy humour or of 
a thoughtful conclusion called Laukika Nyayas or popular maxims. 
They may relate to different purposes— to the meaning of words or 
sentences in general or to negative texts, known as Vidhis. A distinction 
has been made between Pratishedha from which arise considerations of 
contradiction, and Paryudasa giving rise to provisos and exceptions. 
Badha is a particular form of contradiction. It explains one text 
nullifying another. Tlie cases of conflict between the letters of the 
Smriti law and the Arthashastra have also been clearly dealt with. 

The history of the successive development and the vicissitudes 

, through which the Hindu Law had to pass, shows 
Mimansa rules ^ . ... 

never a dead that the duty of interpreting it was always m the 

letter. hands of learned Brahmans, well- versed in law 

and Mimansa. The law was always independent of the State. Even 

during the Muslim rule or the present British Government it retained, 

more or less, its independent character. So the Mimansa rules have 

never been a dead letter. 

The Mimansa Rules of Interpretation like every otlier branch of 
knowledge among the Hindus, owe their origin and 
of the subject*^** development to the study of the Vedas ; the Kalpa 
and Nirukta dealtwith the questions of interpretation. 
The Kalpa Sutras, also known as the Prayoga Sutras (rules of 
application), serve mostly as the rules of interpretation, sucli as the 
Sutras of Ashwalayana, Apastamba and others, Jaimini, the author of 
the Mimansa apliorisms, does not admit their authority and lakes 
exception to them on the ground "that they have no system hi them," 
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(I. iii, 12) and further that they arc not the sequence of 
Srutivakyas (Vedic propositions) (I. iii, 13 ). 

The Mitnansa system of interpretintr tlie -Vedas is not like ' 


Mlmaasa diff- 
erent from Her- 
meneutics but 
Identical with 
judicial princi- 
ples of interpre- 
Tft^iOUe 


Hermeneutics, the system of interpreting the Bible 
as adopted by Christian Theologists. The difference' 
is this ; The interpreters of the Bible do not so 
much look to its words for interpretation as to tlie 
supreme moral force from which they proceeded. 
Tliey go beyond tlie actual words to elicit their 


meaning ami purpose. The Mimansakas, on tlie other liand, start 


witli the words, and then follow up the consequences. The Mimansa 


system is thus tlie mode of the stuiiy of judicial principles of 


interpretation. 


Tlie book which is now regarded as an authority on the law of 

„ , ^ . interpretation is tliat of Sir Peter Benson Maxwell. 

Modern treat- * , , , 

ment of the sub- It shows that much work lias to be done before the 

subject can assume a systematic scientific shape. 
The following is the opening section of this work : “ A statute is the. 
Will of the Legislature ; and the fundamental rule of interpretation, to 
which all others are subordinate, is that a statute is to be expounded 
‘according to the intent of them that made it.’ The object of all 
interpretation of it is to determine what intention js Conveyed, either 
expressly or by implication, by the language used, so far as it is 
necessary for determining whether the particular case or state of facts 
presented to the interpreter falls within it. When the intention is 
expressed, the task is of verbal construction only ; but when the statute 
expresses no intention on a question to wliicli it gives rise, and yet 
some intention must necessarily be imputed to the Legislature regarding 
it, the interpreter lias to determine it by inference grounded on certain 
legal principles. The act, for instance, wliic'h imposes a penalty, 
recoverable summarily on every tradesman, labourer or anotlier person 
wlio carries on his worldly calling on a Sunday, would give rise to a 
question of tiie former kind, when it had to be determined whether the 
class of persons to wliicli tlie accused belonged was comprised in tlie 
proliibition. But two otlier que.stioiis arise out of tlie prohibition : is 
the offender indictable as well as punishable summarily ? And is the 
validity of a contract entered into in contravention of the Act, affected 
by it ? On these corollaries or necessary inferences from its enactment, 
the Legislature, though silent, must nevertheless be held to have 
entertained some intention, and tlie interpreter is bound to determine 
■\Vhat it was,” 
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"The subject of the interpretation of a statute seems thus to fall 
under two general heads : what are the principles 
which govern the construction of the language of 
an Act of Parliament; and next, what are those 
which guide the interpreter in gathering the intention on those incidental 
points on which the Legislature is necessarily presumed to have 
entertained one, but on which it has not expressed any.” 

The two questions above referred to may be summed up thus : 

(1) What is the meaning and sense of a particular word, sentence 
or passage in a book of law as intended by the Legislature f 

(2) Whether it constitutes an obligatory side, a quasi-obligatory 
rule, or a non-obligatory matter in cases where the intention and 
meaning are not sufficiently explicit. 

Maxwell first of all treats with what is called the Literal Construc- 


tion, He explains it thus : 

"The first and most elementary rule of Construction is that it is 
to be assumed that the words and phrases aie used in their technical 
meaning, if they have acquired one, and in their popular meaning, if 
they have not, and that the phrases and sentences are to be construed 
according to the rules of grammar ; and from this presumption it is 
not allowable to depart where the language admits of no other meaning ; 
nor where it is susceptible of another meaning, unless adequate 
grounds are found, either in the history or cause of the enactment or 
in the context or in the consequences which would result from the 
literal interpretation, for concluding that that interpretation does not 
give the real intention of the Legislature. II there is nothing to modify, 
nothing to alter, nothing to qualify the language which the statute 
contains, it must be construed in the ordinary and natural meaning of 
thewordsaiid sentences." 

The following four guiding principles can, 

ples^dlduce'iir®*' therefore, be deduced 

I. That the words and sentences of a 


statute must be construed in their natural and ordinary meaning, unless 
there be something to modify, to alter or to qualify that meaning, 

II. That the natural and ordinary meaning is the popular meaning, 
unless the word or phrase has acquired a technical meaning thoroughly 
understood by those conversant with the subject. 

III. That phrases and sentences must conform to the rules of 
grammar for their interpretation. 

IV. That only when adequate grounds are found, either in the 
history or cause of the enactment or in the context or in the 
consequences which would result from the literal construction, for 

2 
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concluding that the ordinary and natural raenning does not give the 
real intention of the Legislature, that meaning may be dej^arted from. 

The equivalents or the counterparts of these four rules do exist 

.. , in our Mimansa Shastra and are called (1) principle 

Similar rules , ... , r ,, , 

in the Mimansa of the Sniti, (2) that of Ltnga, (3) that of Vakya 

Shastra. (Jaimini III. iii. 14). 

(1) The principle of the Sruti is that when a sentence is 
complete and explicit in sense and grammar, no attempt should be 
made to strain or twist its meaning. 

(2) The principle of Linga is that when a word or expression 
has more than one meaning, and the natural or ordinary meaning of a 
word or expression does not harmonize with the text, its technical sense 
is to be determined by the context or by reference to other parts of 
the subject. 

(3) The principle of Vakya is that where words and sentences 
are not connected in an explicit manner, they should be joined 
grammatically, so as to make a sensible proposition. 

(4) The principle of Prakarana is that when a sentence or clause 
makes no complete sense by itself, however clear its meaning and 
grammatical composition might be, it should be read into or with some 
other passage with which it coalesces according to the nature of the 
whole subject. 

Maxwell has, therefore, broken no new ground, and the rules 
contained in his book are all to be found in the Mimansa Shastra. 
These general rules will not be of much use unless accompanied by 
illustrative cases. Importance is all the more 
u^rative^ca^es!^* enhanced because of the fact that it is very difficult 
in doubtful cases to distinguish whether the 
circumstances of a passage justify the one or any other mode of 
interpretation as given above. The Mimansa gives illustrative cases 
also and they are called Nyayas or Adhikaranas. The English 
system of construction also deals with illustrative cases, which are the 
main objects and functions of the law of construction. 

Besides illustiative cases, which play a very prominent part in the 
law of interpretation, certain principles of an 
elementary or axiomatic character affecting 
interpretation are also of much importance. One of them is that a 
law-maker can never use a word or sentence without any purpose or 
Preaumption “’^ailing, so it is laid down tliat “ A statute ought 
against anper- to be so construed, tliat if it can be prevented, no 
clause, sentence or word shall be superfluous, void 
or insignificant," Tlius superfluity can not be deemed to exist. The 


Axioms. 
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corresponding rule exists in liie Mimaiisa called Anarthakya 
(attributing meaninglessness). 

Another axiom which is of general importance istliat contradictions 

_ should not be too easily assumed, and the 

Presumpt ion ^ , 

aealnst contra- inteipretation should harmonize one provision with 

d ctlon. another. The Mimansa writers hold that in case 

of a direct and clear conflict between two texts, the result is that the 

binding effect of both is neutralised, and one is left to accept either 

at one's option (Vikalpa). Such a disastrous result should not be 

allowed, if there be any means left open to reconcile the texts. 

SECTION APPLICATION OF MIMANSA RULES 
TO THE POSITIVE SMRITI LAW 

The main portion of the rules of interpretation is contained in the 
Origin and Mimansa Sutras. Their commentators were not 

nature of Mi- lawyers, and they generally applied those Sutras 
tnanaa rules. solve dilificulties presented by the sacred law— 

the Vedas. So tlieir works have tlie resemblance of religious treatises. 
The rules and principles of interpretation laid down in tlie Sutras are 
like the rules of grammar. As the rales of grammar when applied to a 
poetical work do not lose their force when applied to prose, so the 
rules of interpretation applied to the Vedas would not become of less 
import by applying them to questions of civil law. In fact they have 
a dual aspect. 

The following passage from Thibaut’s Introduction to the 
translation of the Artha Samgraha shows the difficult nature of the 
Mimansa rules as well as of their interpretation : 

" The fact that throughout the Mantras accompanying a certain 
sacrifice are combined in separate sections apart from those chapters 
which contain the correspoadiug Bralunaiia, is in itself a source of 
frequent perplexity. .Again it often happens that there is an apparent 
contradiction between two passages referring to the same matter, as 
when, for instance, the Brahmana-passage maintains that from out of a 
series of sacrificial acts a certain one is to be performed in the sixth 
place, while in the section which contains the Mantras accompanying 
the series of acts the Mantra referring to the particular act mentioned 
occupies the tentli place.— Or again we find that, of two actions referring 
to tlie same thing, the one which according to the exigencies of tlie 
case must be performed in the second place is in the sacred text enjoined 
before the other one. — Or again the reader of the Veda may be in doubt 
as to whom a certain injunction contained in the Veda is addressed, 
what kind of man, in other words, is entitled to perform the sacrifice 
enjoined and in reti^rn to expect the result promised in the Veda. — Or 
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again we meet in the Veda with passages regarding which viprima 
facie doubt arises whether tliey enjoin an independent sacrifice to be 
performed from a special motive and attended by a special result or 
perhaps merely a subordinate sacrificial act whicli contributes its 
limited sliare towards the successful performance of one of the well- 
known great sacrifices.— Or again — and tliis must have been a point 
whose consideration very frequently pressed itself on the Brahmins at 
a time when the various sacrifices mentioned in the Veda were in 
reality regularly performed — It becomes a matter for reflection and 
doubt in what manner one lias to perform the very numerous so-called 
Vikritis, i. e., the sacrifice.s which are mere modifications of the few 
typical sacrifices and which as such the Veda does not describe in 
detail.— It would be useless here to continue the enumeration of 
difficult cases of this nature.” 


The distinguished Hindu lawyers, one and all, make use of tlie 
. ... principles and rules of tlie Miraansa Shastra in 

Hiudn lawyers’ dealing with their subjects. Tliey treat these rules 
l^ra^^^MinMnsiu authoritative in settling disputed points and 
in supporting their conclusions. The ways in which 
they apply the Mimansa maxims show how those maxims, though 
directed to interpret the Vedic texts, fully apply to the texts of law 
contained in the Smritis. These matters will be taken up in detail 
hereafter. At present it may be said tliat Vijnaneshwara, the author 
of theMitakshara, made clear the fundamental principle of his work, 
7fip., the principle tliat property is temporal by making use of Jaimini’s 
Sutras. Jirautavahana, tlie autlior of the Dayabhaga follows the 
Mimansa principles in discussing ihe fundamental doctrine of liis 
work, regarding the absolute disposing power of tlie father or a 
co-parcener over property possessed by him. Nilkantha, the author of 
the Vyavaliara Mayuklia, while discussing whether the king has any 
riglit of property in the lands forming his territory, strongly held that 
lie had none on the basis of the Saivadakshina maxim of Mimansa, 
Medhatitbi’s commentary of Mann, which is one of the principal factors 
ill developing the jurisprmlence of India abounds, more than any 
other law-book, in Mimansa terms and liissertations. Kulluka, tlie 


famous commeiuator ol Maiiu whose work is characterised by Sir W. 
Jones as the 'sliortest, yet the most luminous, the deepest, yet the 
most agreeable commentary ever composed by any autlior ancient 
or modern, European or Asiatic,’ disapproves the method of interpreting 
the sacred text in the light of the iconoclastic reasonings of the 
Buddhists and the like, and says that tlie approved method of 
interpretation is to follow tlie Mimansa principles. There is also a 



MIMANSA PHILOSOPHY AND MIMANSA LITERATURE 


15 


passage in Mahabliarata : 

“ThePuranis, Manava Dharma, iIjc Vedas with Angas and die 
Medinal Science, these four are established by tlie autliority of command 
and are not to be upset by the authority of reasoning,' 

3iTirT%?rTf*T ?r ?PcTs*n^ Igfir: ii 

Kulluka remarks as to the meaning of tliis passage : 

5»cT3?TT^, i 

Raghunandana's works on Smrititattva, sucli as, Kkadashitattva, 
Malamasatattva, Suddliitattva, Udbliavatattva, etc., are full of Mimansa 
references. Apastamba and Baudhayana have also made use of 
Mimansa principles, specially in connection with giving the eldest 
son a larger share of the inheritance, which was a question on which 
they differed, though tliey referred to the same Sruti. Vashishtha and 
Yajnavalkya also have made a mention of the Mimansa rules at 
numerous places. 

SECTION 3. MIMANSA PHILOSOPHY AND 
MIMANSA LITERATURE 

The philosophy of the Mimansakas is nothing but the philosophy 
of words as contained in Sutra 5: “ Eternal is the 

iJJt™. pU. 

between the word (of command) 
and its purpose. The means of knowing this 
eternal concomitancy is the teaching (revelation) which is unfailing 
in leading to transcendental effects (eternal bliss) and is irrespective of 
anytliing else as Bndarayana has mentioned it." This Sutra has been 
construed differently by two schools. One is the conservative school 
of Savara Swami, Knmariia and others, while tlie otiier is tlie rational 
scliool of Guru Prabhakar. Tlie treatment of the former is too abstruse 
to follow, wliile that of die latter as explained in Prakarana Panchika by 
Kalinath Misra is easy and interesting. Prabhakar explains that a 
word is the embodiment of the impress of a will power directed to a 
particular purpose ; so the word conveys the purpose as its necessary 
concomitant, ‘ In the case of the fluctuating will of man, the purpose 
or tlie meaning of words may vary. But in the case of the Eternal 
Will impressed upon the words of the Vedas, the words convey eternal 
truths producing transcendental effects. This is the philosophy proper 
of the Mimansakas. But it is often extended to the Metaphysics of 
Karma, which means that there is an unfailing sequence of deeds.' 
(ar) Some attribute an atheistic character to the Mimansa philosophy, 


Kishorl Lai Sarkat's Mimansa Rules oi Interpmtailpc^ 908. 
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but the fact that a belief in the existence of a supreme power is tlie 
backbone of both tlie schools belies the presumption. 

Some form of expression is essential for the conception of a 
definite idea or thouglit in the mind to communicate it and to make 
it realistic So the first impression in the Supreme Mind regarding 
this Universe would be: “The Word is Brahma." The same 
conception is to be found in the Bible ; “ In the beginning was the 
Word, the Word was with God, the Word was God.” ‘ The Mimansakas 
say that Devatas (gods) expressed by such words as Agni, Marut, 
Varuna eU-, were not existing personal deities to whom these names 
were given, but that they come into existence with the application of 
the will foi ce (Mantra) embodied in the words, for will force embodied 
in woids generates existence. The Law of Karma is understood in the 
light of the same principle of faith. Will power as embodied in a 
particular deed never exhausts itself It transmigrates from the shape 
of one action into another, until there is salvation by Sadhana 
(religious purification).’ (p. 509j. 

liter- D*"' Ballautyne’s observation on the Sutra 

**"*■*■ literature may appropriately be cited here : — 

" The great body of Hindu Philosophy is based upon six sets of 
very concise Aphorisms. Without a commentary the Aphorisms are 
scarcely intelligible, they being designed not so much to communicate 
the doctrine of tlie particular school as to aid, by the briefest possible 
suggestions, the memoiy of him to whom the doctrine shall have been 
already communicated. To this end they are admirably adopted ; 
and, this being their end, the obscurity which must needs attach to 
them in the eyes of the uninstructed, is not chargeable upon them as 
a fault." 

Some of the Sutras may be unintelligible without the aid of the 
commentaries, but they are so constituted that they 
Sufamir **** connected idea from the beginning 

to the end. The reading of an isolated Sutra 
without any reference to what precedes or what follows may not be 
comprehensive, but when studied in the light of each other or in 
concordance /.e , with Sangati, no such difficulty will arise, as their 
language is plain, and the terms used have an ordinary sense. 

Jaimini has classified them thus : (1) Sutras enunciating general 

Their class!- P^hiciples, (2) Sutras which expressly refer to 
flcatlon by Jai- particular texts of the Vedas with regard to some 
one or more points requiring interpretation m such 
texts. Hence they could only be presented in the shape of illustrations. 

It is very difficult to fix anj? age when Jaimini, the founder of 
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the Mimnnsa ‘system, lived atid worked. The 
following facts may prove to be helpful in this 
connection : — 

(1) " The terra Mimansaka occurs in Mahabhashya. It is very 
probable tliat tliis refers to the subject of the Purva Miraansa, as tlie 
term also occurs there in contradiction to Auktik^i (Sec. I. St. xiii, 455, 
466). 

(2) Though the name of Jaimini is mentioned in the Puranas as 
the revealer of the Saraa Veda, there is no mention of his name in the 
Vedic literature. 

(3) Though the word Jaimini is irregularly formed, it is not 
mentioned in Paniiii or the Maliabhasliya. 

(4) Panchatantra, the date of which is more or less ascertainable, 
mentions Jaimini as the author of Miraansa. 

(5) The names of many teachers are mentioned in Jaimini Sutras, 
as for example, Badari, Badarayana, Lalukayana, Alllsayana. The 
names of some of these are found in works such as Trittriya Pratisakkya, 
the Srauta-sutra of Katyayana, Kaushitaki Brahmana, Brahma-Mimansa- 
Sutra. 

(6) The leading commentator of Jaimini is Savara Swami, whose 
work again is the subject of Kumarila Bhatta’s commentary, The 
commentary of Savara Swami is cited by Sankara in Vedanta-Sutra- 
Bhasthiya III, iii, 53, and Kumarila Bhatta has been identified by the 
scholiast of tlie Prabodha-Cliandrodaya with Tantatita. 

(7; Miraansa Sutras are mentioned by Bhartrihari, whose date of 
death has been ascertained to be 650 A. D. 

(8) The fact is ascribed to Jaimini that he has made certain Sutras 
simply relating to the interpretation of certain Mlechchha words, as Pika, 
Tamarasa, Nema, etc. 

(9) The mention of the Miraansa in the Yajnavalkya Samhita." 

K L. Sarkar (p. 511.). the learned Tagore Law Professor, concludes 
from these facts that when Jaimini’s Sutras were composed no Smriti 
works in any elaborate shape existed, and the Aphorisms must be 
deemed to date before the metrical works of Manu and the rest came 
into existence ; they certainly precede most of the Pauranic works. 
There is nothing clear to enable a comparison between Jaimini’s time 
and that of Panini. No doubt JaiminTs followers made use of the 
grammatical doctiines of Panini, but lie did not do so ; therefore, nothing 
can be saiii with certainty. Besides, the Sutras abound in peculiar 
grammatical doctrines different from those of Panini. 

In Beni Prasad v. Hardai Btbi fl4 All. 67) their Lordships of the 
Allahabad High Court held that Jaimini lived in the thirteenth century 
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of the Christian era and that he was subsequent in date to the 
Mitakshara. This view is manifestly incorrect. According to Colebrooke, 
Bhagawan Upavarsha was the first annotator of Jaimini’s work Savara 
Swami followed next. Sankaracharyya, who is believed to have lived 
about 900 A D. cites Savara Swami. So the Sutras must have existed 
before 650 A.D., as they are mentioned by Bharlrihari, the date of whose 
death is believed to be 650 A. D. Moreover, the life of Buddha Deva 
shows that he studied the six systems of philosophy including Jaimini’s 
systems. So Jaimini must have lived before him. 

The chief followers of Jaimini’s Mimansa system are as follows : 

Bhagawana Upavarsha has been proved to 
commentator of Jaimini’s system, so 
Colebrooke calls him Jaimini’s scholiast. He 
selected all the difficult, abstruse and unintelligible passages from 
the Vedas and placed them under the different Sutras of Jaimini, 
rendering the meaning and sense of his Sutras clear. This process 
simplified the Sutras, and he thus rendered a great service to the 
Vedic literature. 

Savara Swami prepared an elaborate commentary on Jaimini’s 
Sutras. His discussions may be classified under 
Swami? “"'**' * two heads : 

(1) The explanation of the general principles 
enunciated by Jaimini. (2) A thorough disquisition from every 
point of view of the texts either referred to by Jaimini or introduced 
by Bhagawana Upavarsha. 

There are two editions of his work, one by Pandit Jivananda 
Vidyasagara and the other by Pandit Mahesh Chandra Nyayaratna. 

Kumarila Bhatta was the first to systematise the general principles 
of the Mimansa Sutras with a view to solving 
Bhatta*^"*** practical questions of interpretation, such as 

distinctions between Vidhi, Niyama and Parisankhya. 
He composed metrical couplets or Slokas containing the general 
principles of Jaimini’s work, which are now known as Bhatta’s Padas. 
His great work is divided into three books. The first contains a 
metrical exposition of the fiist chapter of Jaimini’s Book I, dealing 
with the philosophical portion of his Sutras. It is named Sloka Vartika. 
The second gives the explanation of the Sutras, partly in verse and 
partly in prose, mostly on the lines of Savara from the beginning of the 
second chapter of Book I to the end ol Book III. This book is 
called Tantravai tika. 

The third follows up tlie Sutras from the beginning of Jaimini's 
Book IV to the end of the work. It is in prose and is called Tuptika. 


3. Kumarila 
Bhatta 
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Colebrooke’s Miscelliiiieous Essays (Vol. I, p. 323) contains the 
following comment on Bhatta’s woik : — 

"Kumarila Bhatta figures greatly in the traditionary religious 
history of India. He was the predecessor ot Sankaracharya and 
equally rigid in maintaining the oithodox faith against heretics, who 
reject the authority of the Vedas. He is consideied to have been the 
chief antagonist of the sect of Buddha and to have instigated an 
exterminating persecution of that heiesy. He does, indeed, take every 
occasion of converting the authority and doctrine of Sakya or Buddha, 
as well as Arhat or Jina together, with obscurer heretics Baudhayana 
and Masaka ; and he denies them any consideration, even when they 
do concur upon any point with the Vedas. The age of Kumarila, 
anterior to Sankara and corresponding with the period (299) of the 
persecution of the Buddhas, goes back to an antiquity of much more 
than a thousand years. He is reputed to have been contemporary with 
Sudhanwa, but the chronology of that prince’s reign is not accurately 
determined." 

Guru Prabhakara is the reputed rival of Bhatta. His work is 
Prakaraua Panchika, which is a philosophical treatise 
bhakua'" nothing to do with the principles of 

construction. He differed with Bhatta, but the 
difference was mostly on philosophical doctrines and not on the rules 
of interpretation. 

Madhava Acharya’s great woik — the Nyaya-Mala-Vistara, which was 
printed by Theodore Goldstuckef in 1865, contains 
Achai^a.**** a v a enumeration of Nyayas, their substance being 
reduced to Slokas or metrical forms. In each 
Adhikarana he shows some general principle as applied to a particular 
Vedic text which Bhatta chose to adopt, out of the various texts 
shown in Savara Swami’s commentary. The account of his life has 
been given by Colebrooke thus ; — 

" Madhava Acharya was both priest and minister, or civil as well 
as spiritual adviser of Bukka Raya and Harihara, sovereigns of 
Vidyanagara on the Godavari (A. D. 1336), as his father Mayana had 
been of their father and predecessor Saiigama, who ruled over the whole 
Peninsula of India." 

Partha Sarathi is the annotator of Kumarila Bhatta’s works as 
Kumarila Bhatta is that of Savara Swami. His 
n Ai MUiS* commentary on Kumarlla’s Sloka Vartika is known 

as Nyaya-Ratnakara. Another work of his is Shastra 
Dipika, which purports to be an original commentary on Jaimini’s 
Sutras, but in reality it is a digest of Kumarila Bhatta’s views. 

3 
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Kliandadeva, a follower of Bliatta’s school, gave a clear exposition 
of the Sutras in his woik called Mimansa KausLubha, 
vbl ' the second chapter ol which deals very nicely with 

Arthavadas. Bhatta Dipika is also a comprehensive 
work of this Miraansist, in which he has reviewed the views of Pattha 
Sarathi Misra and Madhavacharya. Ilis another work, Bhattarahasyam, 
treats in detail with the grammatical principles of construction taught by 
Bhatta. 

Gaga Bhatta's illustrious work is Bhatta Clihitamani, a section of 
which is Tarkapada, which is a very valuable treatise 
ta?* ®**®‘** on the Mimansa literature, and explains many of 

the clhef Bhattapadas, the most important being on 
Vidhi, Niyama and Parisaiikhya. 

Somanatha’s woik is Mayukhamala, which is a 
omanatha. qjj Shastra Dipika by Partha Sarathi Misra. 

Raghavanaiida’s woik is Nyayavali Didhitl, 
.a. »»»■■■"- si.ing a vivid interpretation of the JaimiuL Sutra. 


Vedantadesika’s work is known as Mimansa Paduka, a short 
work in Sragdhara metre. Another work of his 
V«dantada- jg Sheswara Mimansa, in which he attempted to 
reconcile the Jaimiih Sutras with the Vedanta 


Sutras. 


Appa Dikshita’s famous work is Vidhirasayana, 
which nicely deals with the classification of 
Vidiiis. 

Bhatta Sankara, the father of Nilkantha, produced Mimansa-Bala- 
Prakash, which illustrates the Sutras, classifies their 
Iwra.^******^**”* contents and deals with the subject of) Badha in a 
very practical way. His other woik Mimansa- 
Sara-Sangraha, which is a synoi)sis of the Sutras is a nice little 

Narayanatiithamuni’s work Bhatta-Bhasha- 
Prakasa is anotlier useful book on Sutras. 

Rameshwara Suri's work is Subodhini, which 
is one edition of the Sutras with short notes. 

His well-known woik is Adhikarana Kaumudi 
containing tlie e.xposition of a number of useful 
Adliikaranas or Nyaya"!. 

Ilis famous woik is the Artha Samgraha, 
and that of bis fallior, Bhabana-Samgraha and 
Bhabakalpa-lata. 


compendium. 

14> Narayanatlr* 
thamnni. 

IS. Rameshwa- 
ra Snrl. 


IS. U d 1 c h y a 
Bhalfacharya. 


17. Laugaluifai 
Bhaakara. 
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Ilis valuable work is the Wiraansa Nyaya-Prakaslia. He produced a 
number oi Mimaiisa works, such as Mimansa-Nyaya- 
18> pa eva. Piakarana-Adhikarana-Cliandrika, Vadkautuliala 
and Apadeviya. The first one is a standard Miraansa book. His 
father Anantadeva was a famous Mimansa writer, whose work is 
Deva-Swarupa-Vichara, Apadeva’s son, Jivadeva, wrote Bhatta-Bhaskara. 

The above two autliors flourished in the Mahomedan period, during 
which time the Mimansa literature had extended a great deal. The 
Mimansa literature of tliis period does not aim so much at the exposition 
of the Sutras with a view to show their bearing on the Smriti law. 

ja-^harindfa.*^* ' Mimansa Paribhaslia. 


20. Ram Chan- He is the author of Vidhi Vada and Adhika- 

dra Bhatta. rana-Mala. 

He is the author of the Mimansa Rules of 
Lai Sa Aar.*^ ^ Interpretation, the only book on the subject in the 

English language. 

This vast field of the Mimansa literature has thus been trodden by 
so may geniuses. That shows with what earnestness the Mimansa 
principles and rules have been developed by the Hindus. Certain 
families devoted themselves wholly to the study of this subject, which 
attained its zenith during the Mahomedan rule. 

SECTION 4 CLASSIFICATION OF VlEDIC TEXTS 


Claaslflcation classification of the Vedic texts or the 

of Vedic texts. revealed law has been given by Jaimini in good 
many different ways and with different aspects and purposes. One of 
them, which is the chief classification, is as under : 

1. —Obligatory texts called Vidhis. 

2. or — Obligatory texts called Nishedhas or 


Pratishedhas. 

3. — Non-obligatory texts called Art/tavadas, which are 
connected with particular Vidliis. 

4. Noii-ohligatoiy texts called Namadheyas, un- 
connected with any particular Vidln but dealing with general definitions 
and denominations. 

5. Ji»ii-.-Thc Mantras^ a pecnliar class of texts only occurring in 
the Vedas. 

The Sanskrit definition of duty is Chodnna Lokshana Artha 
(what is to be done by virtue of a command). 

Th^r***defini- this the definition of a Vidhi is Chodana 

tions and dlffe- Lakshana Sliabda (an expression having the 
rvn^a. character of a command). This definition is not 
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correct, as tlie word ‘ cboclana ' does not imply a sanction when used 
with the word Shcibda, as it does when used with the word Avtlui 
in the definition of duty. .So tlie Mimansakas adopt this definition of 
Aprapta prapakoV\A\\\:' "AVidlii is that which puts one 
in a position which ordinarily he is not apt to get into." A sanction 
is necessarily implied in this definition of Vidhi. Briefly put, Vidhi 
means a mandate— that which must be done ; it is expiessed in a very 
simple and unambiguous language without any supetflnity. 

The definition of a Nishedlia is just the reverse of Vidhi. A 
Nishedha is against raga prapta, that is, it is a 
“prohibition of what one is apt to do by the impulse 
of some particular passion." So tliere is no difference between a Vidhi 
and a Nishedha in principle, the one being a positive command and 
the other negative. Doth contain a command imposing an obligation. 

, An Arlhavada is a statement about a Vidhi without adding to or 
deducting any thing from 

3. Arthavadas. I It may 

explain the reason of a Vidhi ; 

fjaimini I. ii. Adhi. 3] it may illustrate it I 

[Jaimini I. ii Adhi. 2] ; it may expatiate on its 
benefits ; [Jaimini I. ii. 7] 

or it may present its effect in a tempting form to those who may not 
be able to apprehend its spiritual value. So it is an explanatory or 
illustrative text or a text iu the nature of a recital or a preamble. 
Jaimini has also laid down the principle that an explanation or 
illustration can never be allowed to control the words of an obligatory 
rule, which is just in consonance with the modern principle of 
interpretation. This principle has been very nicely explained by 
Jaimini, when he says tliat if you take an Arthavada as adding to a 
Vidhi, tlien it becomes a separate additional Vidhi itself. flivh^ 

I [Jaimini I. ii. 25]. If it be taken as deducting anything 
from a Vidhi, it becomes a separate conflicting Pratishedlia Vidlii 
(negative command). Jaimini would never allow tliis, so long as the 
text was capable of being construed as an Arthavada, Arthavada is 
not allowed to interfere with a Vidhi, but it facilitates its comprehension 
and application and is thus its roncomitant ^ 

[Jaimini I. ii. 8]. 

Some illustrations and explanations from writers on Vyavahara 
law will explain this principle of Arthavada better : Medhatithi in his 
commentary on Sloka 3, Cliapter II of Mann, explains that the word 
Vidhema (provisions of law) used in that Sloka, does not include. 
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Artliavada, wliicli merely confirms whal, has already been established 
and does not contain any direction for cloinpr it. 

^^3q?rT 1 Kulluka Bhatta also in his 

commentary on Sloka 6, Chapter II of Mann explains that an Arthavada 
tends to establish duties by containing praises, which are to be read as a 
part of a Viclhi proposition, 

gw Ji mutavahana supports the right to inheritance by 

reason of the fact that the inheritor or heir offers funeral oblations to the 
deceased : “ Tlie succession of grandfather’s and great grandfather's 

lineal descendants including the daughter’s son, must be understood 
in a similar manner, according to the proximity of the funeral offeiing : 
since the reason stated in the text ‘ for even the son of a daughter 
delivers him in the next world, like the son of a son,’ is equally 
applicable, and his father’s or grandfathei’s daughter’s son, like his 
own daughter’s son, transports his mane over the abyss, by offering 
oblations of which lie may partake.” In the above text the first part 
of the passage is the Vidhi regarding the succession of the persons 
in question, the remaining part is an argument in support of the Vidhi. 
This is only an Arthavada. So even if a lineal descendant of the 
paternal grandfather has not performed the funeral oblations, he is not 
precluded from the inheritance. This is the practical application of 
the Arthavada maxim. 


Kulluka and Medhalllhi, the two great commentators of Manu, 
. .. observe with regard to the definition of Dharma or 

texts are not Vidhi as given byjaimini that anything expressed 
Dharma or Vidhi. imperative mood in the sacred books is not 

Dharma or Vidhi, but it must be a matter which is commanded and 
which at the same time is productive of spiritual bli's, So text 
Shyenena abJiicharan yajeta is not a Vidhi or Dliarma text but is 
merely an Artliavada (rt). They explain Arthavada as being the 
statement of what is already established and thus show that it does 
not impose any duty by itself (^). Medhatitlii holds that an Arthavada, 
which is not connected with a Vidhi text but gets its support from some 
other department of knowledge may be regarded as a Giinavada 
(general clause) (f) g !T i 

Namadlieyas are descriptions of names and correspond with 


4. Namadheyaa. 


modem 'definitions and general clauses’ originating 
in the 'Apurva sanction, but do not contain a 


(<?) fCiilliika’s coinmcnlary ou Slokn x, Ch. II and also Kullukn’s commentary' on Sloka 6, Ch. II, 
'Modhatithi's commentary on Sloka I. Ch. II. 

(/>) Aledhatithi's rominentary on Slokn 3, Ch I, and (e) ^tedhatilhi's commentary on Sloka X03, CJt, I, 
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command in tliemselves ?ffqr ’S’Tmfei^rr^T’iissfiTfir'irr 

[Jaimini I. iv. 2]. 

The clid'crence belwcen Arthavadas and Namadlieyas is tliat tlie 
one has reference to a particular Vidhi while the other has none. As a 
definition, it has some bearing on the general scope of the sul^ject 

I- 3] This distinction 
is not foreign to the modern law of interpretation. Medhatithi has 
somewliat extended tlie meaning of the word Namadheya 5 

SWTl’Jflfct'Cigg'l^si *r l Jaimini has clearly laid down 

[I. iv. 41 that a text may be in the form of a Vidhi, but in substance it 
may be a Namadheya. Some Mimansakas limit the term Namadlieyas 
to the proper names of some ceremonial acts. The language of Sutras 
is comprehensive enough to include all cases of nomenclature and 
definition. Sometimes the ordinary meaning of a word or a set of words 
has to lie ignored when they are used merely as proper names. 

[Jaimini I. Iv. lO]. 

Considering this difference in the light of the definition of Vidhi, that 
which makes prapta njHT of ^vt-aprapta *.«■., which compels one to 

do what he would not spontaneously do, is the inflexible will of the law* 
maker. It is not an expression of the will in the case of an Arlhavada. It 
is an observation in the nature of a commentary, as if the law-malcer 
condescended to point out the merit of the law from the ordinary point 
of view. Or in other words, an Arthavada is in the nature of a gloss 
made by the law-maker himself. Wlien a matter has an angangi 
relation with a Vidhi or when it is a part and parcel of a A'idhi, 
it is eitlier an applicatory Vidlii or a praktirana if it is of an 

authoritative cliaracter, but not .so if it is only an Arthavada. An 
Arlhavada is not aprapta prapaka. but only a prapta prapaka in the sense 
that it relates to what has been already concluded by a declared Vidhi, 
K. L. Sarkar (p. 41), tlie learned Tagore Law Professor, has 
explained Namadheya thus ; “ A Namadheya is an independent clause. 
It is not in the nature of a glo.ss on a particular Vidhi. It is a statement 
made by the law-maker in his character as sucli, and is in tliis sense 
authoritative ; l)ut it simply states what is what. Such a statement 
does not directly bear upon any particular Vidhi. By defining things 
it serves to elucidate the main purpo.se of the Vedic Law. It serves 
to show what things would come under the category of Swargakama 
and what not. For instance, the Namadheya, Shyenena Yajeta, explains 
that S/iyena Yaga is a Yaga for doing mischief to others, and therefore, 
that Yaga cannot be the subject of an Utpatti Vidhi or of any Vidhi. 
Thus, Namadheya elucidates the Frad/iana Chodana tending to show 
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what things are unfit to be etnbraceil in it, and wlial are to be so 
embraced.” 

^ ^ The Mantras are a peculiar class of text, which 

occur in the Vedas and have nothing to do with law. 

. . Taimini sub-divides the Vidhi te.xts from various 

Another clas- . ... , , ^ 

sification due to points of view. According to the degree of 

obligatory force< they are classified as follows: — 

(1) Vidhi proper, (2) and (3) Fnrisiinkhya, 

This classification contemplates only positive injunctions and not 
prohibitions. As the sanction of a positive injunction is chiefly the 
unattainable character of benefit to be gained by complying with it, the 
degree of the obligatory force of such a Vidhi varies according as the 
benefit to be derived is wholly unattainable by other means or is partly 
so unattainable. Therefore, the Vidhi is perfect and absolute when the 
promised benefit is fully attainable by complying with it and unattainable 
by other means. The Vidhi beconaes imperfect and not absolute when 
it is partly attainable by compliance with it and partly by other means. 
The Vidhi would be a mere recital, i.e., the statement of benefit with 
real obligatory force, when the benefit is attainable by ordinary means 
also besides its being obtainable by following the Vidhi. Kumarila 
Bhatla dififerentiates between them as follows : — 

“ A Vidhi tends to secure what is otherwise at all not attainable.” 

“ A Niyaina lends to secure what is partially otherwise attain- 
able.” 

" A Parisankhya consists in a statement or recital as to a benefit 
which is commonly attainable in its entirety either by acting according 
to tlie statement or by other means.” 

K. L. Savkar (p. 42) has expressed the same view in present-day 
legal phraseology thus : — 

1. A Vidhi is a perfect [imperative] commiind. 

2. A Niyama is an imperfect [directory] rule. 

3. A Parisankhya is a monitoiy precept. 

A Vidhi supplies an urgent necessity, a Niyama is not so urgent; 
while a Parisankhya is hardly required as a rule of law. These 
illustrations would clear this point; “Take a goodly 

meal after the fasting on the eleventh day of the moon It is a 
Niyama, which implies that the meal is to be taken unless one has any 
good reason for abstaining from it. 

The flesh of animals whose feet are 
divided into five nails is eatable.” This means that you may eat the 
flesh only of such animals but not that you shall cat it. This is a 
Parisankhya, 
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Some jurists liold that a Parisankhya is meant to prohibit all that is 
not permitted by it, and it should be taken as an implied prohibitory 
Vidhi. But this view has been refuted by Savara and Kumarila 
Bhatta and Jaimiiii himself [I. 11. 42 and 43], who puls Parisankhya as 
Arthavada SfT I. 

There ajjpears to have been an effort on the part of recent Smriti 
writers to make out that a Parisankhya was an implied prohibition. 
But this view has not been countenanced by the leading Mimansakas. 
Jimutavaliana only alludes to but does not expressly mention 
Parisankhya in his discussion on the interpretation of the text regarding 
partition by the sons after the death of their parents. He begins his 
arguments by saying that the text cannot be taken by way of Parisankhya 
as implying a prohibition of partition during the life-time of the parents 
by the express mention of partition at their death. He alleges that 
to take it as making such an implication would be open to the objection 
of giving the go-bye to what is expressly mentioned, This is one of 
the objections which the leading Mimansakas urge against the view 
of accepting Parisankhya as an implied prohibition, The difference 
between a Niyama and a Parisankhya and between a Vidhi and aNiyama 
has been given by Medhatithi in his comments on verse 45, Cli. Ill, 
I>Ianu : I 

‘ Vidhi is an expression which declares a duty, as for instance, the 
expression ‘ otfer fire sacrifice for heavenly bliss,’ the duty of offering 
lire sacrifices not being derivable from any other than the text 
mentioned." 

" Xiyama lakes place when an expression connected with a duty 
regarding a spiritual (unseen) matter is applied to something involved 
in that matter, as for instance, regarding the Darsha Paurnamashi Yajna, 
there is the direction to perform it on an even ground, implying a 
suggestion of not choosing an uneven ground, which, if chosen, would 
contravene the collateral direction." 

It may be remarked that the contravention of the direction will not 
invalidate tlie Yajna itself, but would reduce its Apurva transcendental 
benefit. 

Sl^^T af | q ^ cR q?aif^i|cr qf f%5 1 
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As regards Parisankhya Medhatitiii explains that tlie expression 
‘Five of the class of five-nailed animals may be eaten,’ also suggests 
the eatability of the others of that class. And as regards this eatability, 
the natural inclination of eating (which varies) will not (uniformly) 
recognise the fitness of some to be preferred to others. Hence this 
text is meant to suggest rather the unfitness of all but the five mentioned 
for food, than the fitness of those mentioned." 

He then mentions the three objections against the view of 
accepting Parisankhya as an implied prohibition. But he concludes by 
saying that in the particular case which he was considering 
Parisankhya as suggesting the undesirability or ineligibility of the 
non-mentioned things compared with those mentioned, was applicable. 

Raghunandana also explains these three terms in his Prayaschitta 
Tattwa (J. N. Vidyasagara’s Ed. p. 485) thus : 

" The direction about eating in the Chandrayana Vrata cannot be 
Vidhi, because a direction to do what every man is eager to do by 
natural impulse is not a Vidhi." 

“ A Vidhi is like the command ‘perform the Sandhya prayer at 
all times." 

‘‘The direction about eating in the Chandrayana Vrata is also 
not a Niyama Vidhi, as it can have effect only in the contingency of 
one not using his own discretion to refrain from eating from a sense of 
its not being needed.” 

" It might be a Niyama Vidhi if the direction was ‘Eat at such and 
such day of the noon in such and such month." 

" A Niyama takes place when, although a matter is optional, it 
should be done in a certain case," 

When it is said that a man should satisfy his hunger or appease 
his thirst, there is no law, because no law is required for such purposes. 
These statements do not show any want which could be called Aprapta 
(not apt to be spontaneously fulfilled). The whole is Prapta, i,e., apt to 
be spontaneously fulfilled. But when it is said that a man should not 
marry within certain degrees of relationship, this is law, but a law of 
worldly nature or a civil law, for a rule is required to ensure what 
otherwise would be Aprapta (not apt to be spontaneously fulfilled). 

The spiritual or the ecclesiastical law as well as the Vyavahara 
4 
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, ... hwv classifies VuUiis into Vicllii, Niyama and 

Like classifi- ■' 

cation of spiri> Parisankliya, The difference between a spiritual 
tual Vidhis. Vidlii and a Vyavahara ^'idlli is tlie same as 

between Niyama and Parisankliya. Tiie dilTerence in the two laws is 
that in one case the sanction is the hope of obtaininp; what is absolutely 
unattainable by other means and the fear of losing it in case of 
non-compliance, while in the other, the Vyavahara law, the sanction is 
the liope of obtaining wliat the society through its representative, the 
king, can and docs secure to a man and also the fear of punishment 
at tlie hands of that representativ'e of society. In the same way, a 
spiritual (Vedic) Niyama relates partly to things absolutely unattainable 
by worldly moans and partly to those that are so attainable by those 
means. A Vyavaharic Niyama is partly of the character of a rule 
having the sanction of punishment by the society and partly a matter of 
discretion. 

" The prohibition of marriage within certain degrees of family 
„ . . relationship is a Vidhi, the non-observance whereof 

Klyama illua- would vitiate a marriage. But the direction of 
trated. Manu tliat the bride must be an amiable and 


healthy girl is a Niyama, the non-observance of which would not 
vitiate a marriage." Vijnaneshwara says that “ in transgressing tlic 
prohibition against (espousing) sickly and the like brides, there is only 
a transgression of a visible rule (framed with a popular object), tlic 
status of a lawful wife is super-induced notwithstanding [the existence 
of those defects.) " 

Jimutavaliana contends that the cxpre.ssion ' the sons may partition 
the property after the death of the father and mother ’ is not a Vidhi, 
because sucli a partition is not Aprapta Prapaka, i.e., by such 
partitioning they would get nothing which might not be got in the usual 
course of things by virtue of their proprietary riglit. He says lliat it 
cannot bo a Niyama in tlie Vedic or in the Vyavaharic sense of tlie 
term, that is, as laying down a direction as to the time of partition. 
He furtlicr asserts tliat the text isan Anuv.nda, that is, a mere explanatory 


text. 

Parisankliya is a direciiim in respect of a thing which is wholly 
a matter of discretion and not partly so, hut at the 
* same time it is sometime .authoritatively laid down. 
So it is both prapUi and npioptn. 

Raghiinaiidan.a discusses the charncter of Parisankliya in his 
learned treatise, Prayaschittatnttwa fp. 485) and sa 3 's that, in general, 
it is wrong to act upon the principles of expresPo nniterius est excinsio 
aUetitts-, but in exceptional cases the principle may be adopted as in the 
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case quoted below wliicli lie was considering : 

tif<:c?n*Tr^wcrtsT?q' i 

STTH^T ei\srTf^?^ef crf?:^«p7T fir^fsr^Tii 

gj?q'Tsfw>iqH!JT ^ 7TP!TTSJIlf?r^fg*T I 

Os 

nt%cr STt3T«IJ^ It 

K. L, Saikar enunciates it thus, “ In fact, as in the case of revealed 
law and the laws of the Acharakanda so in the Vyavahara Jurisprudence, 
a Vidhi is an imperative command, a Niyama is more or less a directory 
or regulatory rule, and a Parisankhya i«, in general, a monitory or 
recommendatory rule, but in exceptional cases, implying a suggestion 
of prohibiting the correlative of what is recommended.” 

” Both Jimutavahana and Vijnanesluvara quote another case where 
a rule is to be taken as directory or monitory in the Vyavahara law. 
This is where a Vidhi of the nature of a merely spiritual or moral 
character occurs in the body of the Vyavahara law but is inconsistent 
wUh some positive provisions of its own. Such a rule would 
undoubtedly be a Vidhi in the spiritual or eccelesiastical jurisprudence, 
but occurring in the body of the Vyavaharic law and contradicting 
any of its established fules it must be taken merely as recommendatory 
or monitory. Where, however, such a moral or spiritual rule does 
not contradict any established rule of the Vyavahara law but, on 
the contrary, is in unison with it would support and strengthen 
the particular Vyavahara rule corresponding to it.” 

This distinction between the three classes of Vidhis and the 
question whether the operative word of a text is to be construed as s/mU 
or may is not peculiar to the ancient Hindu Law but is found in the 
modern system of jurisprudence as well, 

The gradation of obligatory force with referetice to the 
consideration of the sanction of benefit is not a fanciful thing as in the 
case of modern law, which makes legal rules rest on the sanction of 
loss of benefit. For example, the law of limitation has for its sanction 
the loss of a right which a man possesses ; the law of compulsory 
registration is based upon the sanction of loss of benefit of the document, 
if it is not registered. In these cases there is no sanction of positive 
punishment. In the case of the Stamp law the sanction is partial and not 
so complete as in the above two cases. If a man fails to pay the 
requisite stamp duty except in some cases, he does not absolutely 
lose the benefit of the document, but on paying a certain amount 
byway of penalty, he may get the benefit of it. So to measure the 
obligatory force of a Vidhi by the degree of loss of benefit accruing 
from its non-compliance is not open to objection and is not peculiar 
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to tlie Hindu system of law. 

Tile Vidius have also been classified accoiding to their nature 

and purpose. A distinction between adjective and 
Classification ■ ■ i i i j i 

of Vidfais accord- substantive law lias been made in modern law 


injf to their na- books. The adjective law is further sub-divided 

tiire and pur- ■’ 

pose. into rules which essentially affect the obligations 

imposed by the substantive law and mere rules of procedure. There is 
another class of rules regarding personal qualifications and competency, 
^.^.,who is competent to contract. The Vidhi texts have been classified 
as follows ; — 

(1) Utpatli F/V/i/j— Substantive obligatory rules 

(2) Viniyoga applicatory rules. 

(3) Frayoga Vidhis — rules of procedure. 

(4) Adhtkara Frrf/i/i— lules laying down personal qualifications 
and personal competency. 

Utpatti means ‘ originating The Uipaiti Vidhis are the basis 
of obtaining the main object of the Vedas, vis., 
Vidhis^* P a 1 1 i salvation or heavenly bliss, and the acquisition of 
a civil right stands in the same position in the 
domain of civil law. So Vidhis that originate a right correspond to 
the Vedic Utpatti Vidhis. The Vidhis which enforce the performance 
of tlie Agnihotra Yaga ^gJiiq^and Darsa Pauriiamasi 

Yaga are Utpatti Vidliis and are the 

substantive Vedic laws of tlie liigliest order ; otlier Utpatti Vidliis of less 
importance are ‘Never tell an untruth, ‘ Never 

hurt anyone.’ In all Utpatti Vidhis there is a common element, vis., 
Swargakamo Yajeta,' i.e-, perform ceremonies for heavenly bliss. Tliis 
common element is the primary command [Pradhana chodana). "It is 
independent of material objects, and has nothing to do with the fire 
sacrifice or the full moon sacrifice. It is defined to be ‘ the command 
with which material things are not mi.'ced up.' It has nothing to do with 
ceremonial worship, expression which is its tangible expression and is 
called ‘Shesha’ 


The obligation imposed by the primary command is tlie duty 
of prayer and sacriftie. But this ideal act of duty does not stop there. 
It demonstrates itself by some overt act. Tiiis overt act is Karma 
{sacrificial ceremony) [Jaimini III. i. 4]. 

It is also accompanied by verbal acts in the shape ol cliantiiig hymns 
along with sacrificial ceremony [Jaimini II. i. 32]. 

Thus the command to pray and offer sacrifice (or the highest state of 
man is to be realised mentally, to be imposed by songs and Iiymiis, 
and to be made tangible by external physical acts. Realisation by 
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reciting verses is the cliief feaUire of the Rig Vedii 

[Ih '■ 35] ; lh.it by songs and hymns is the chiei leiiUiie ol 
tlie Sauut Veda i 36]. Tliat by other means hc.sides 

the above is the cliiel leature of the Yajur Veda iflS^ [H !• 37] 

(p. 47).” 

Tlie discussion o( Swat gakanto Yajehi is essential for two teasons. 
Firstly, because it is difficult to follow the Jaimini Sutras without 
first understanding SivargakaHio Yajeta. Secondly, because the fact 
that the Hindu Law is based on considerations of spiritual benefit 
will not be cleaily understood without its aid. According to the 
Mimansa Jurisprudence, the prime command, ‘pray and sacrifice for 
the highest spiritual state' is the fountain head of all rule.s of the Hindu 
Law. Spiritual benefit is to be sought not because it is a benefit hut 
because it is a command. No doubt the Smriti Vidhis aie not preceded 
by the formula Sivargakamo Ynjeta, but to make them valid thi.s 
formula must be lead into them and they must be capable of having 
the essence of Vedic Vidhis [Jaimini I. lii. 8], 

This is the underlying theory, 

Gnna Vidhi (adjective law) includes both Viniyoga Vidhis 
2. Viniyoga (^'ppl'catory rules) and Prayoga Vidhis (rules of 
& 9 Prayoga procedure). Viniyoga Vidhis are of prime 
Vidhis. impoitance, as they are part and parcel of the 

Ulpatti Vidhi (rules of substantive law). Prayoga Vidhis are of an 
incidental character, as they are mere rules of procedure. The former 
provide the means with which an Ulpatti Vidhi is to be given effect 
to, while the latter point out the method in which it is to be 
carried out, 


“ As the Karina (ceremonial act) of an Utpatti Vidhi is the Shes/ia 
(accessory) to the prime command Swargakamo Yajeta, so the processes 
of Viniyoga Vidhis and Prayoga Vidhis, being ways and means to the 
Kanna of the Utpatti Vidhis, may be regarded as the Shesha of that 
Karina. [Madliavacharya’s Jaitniniya Nyayamala Vistara Bk. Ill Ch. I 
Adhi. 3.] These two subdivisions as well as the Adhikara Vidhis are 
mostly found in the Brahmanas as distinguished from the Samliitas 
of the Vedas. So the term Sbeslui is also applied to the Brahmanas. 
In fact just as an Utpatti Vidhi text {i.e. text regarding ceremonial 
worship) is a Shesha (accessory) to the Pradhana Chodana (text regard- 
ing ideal worship), so a Viniyoga Vidhi or a Prayoga Vidhi is a Shesha 
(accessory) to the Utpatti Vidhi. The word Shesha means that which 
is subordinate or accessory. Therefore, it is used for applicatory 
Vidliis, and is also applied to tlie Brabmana section of the Vedas in 
which applicatoiy Vidhis and Prayoga Vidhis are mostly found. Here 
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is an example of a Viniyoga Vidhi. ‘13y curiiled milk perform the 
ilgniholni' This simply indicates the way in which the Agnihotra 
is to be performed, the performance itself being commanded by the 
Utpatti Vidhi already referred to. Rules regarding the older (Niyama) 
in which the different parts of a ceremony should be performed are 
examples of tlie Prayoga Vidhi. These rules are of the same nature 
as modern rules of procedure. Thus it is proved that Viniyoga and 
Prayoga Vidhis are accessories to Utpatti Vidhis, which again are 
accessories to Pradiiana Cliodana. 

The Utpatti Vidhis, besides being few, are short and simple 
and hence require no rules of interpretation. They are mostly used 
for application purposes. Jainiini deals with these rules of iulerpretatiou 
regarding Viniyoga Vidhis in his third book along with the subject of 
Slusha, Langakslii Bliaskara and Apadeva also describe the six 
principles of interpretation in connection with the Viniyoga Vidhis 
as follows : (1) Sruti (the literal principle), (2) Linga (the principle of 
context), (3) Vakya (the piinciple of syntactical arrangement), (4) 
Prakarana (the principle of part and whole), (5) Krama (the principle 
of succession) and (6) Samakliya (the principle of etymological 
implication. 

Adhikara Vidhis — rules regardiug personal competency, include 
not only rules as to who are competent to avail 
Vidhis ^***^ **" * Vedic law, but also rules as to how the 

shortcomings and failures of those who are so 
competent are to be remedied. Women have been considered 
competent to join the performance of Vedic duties, and Sudras are not 
absolutely debarred from it, though they are not generally considered 
competent to perform Agneya sacrifices. These Vidhis are similar 
to the rules of modern law regardiug the competency of persons to 
enter into a contract or to do things of a like nature. 

The Vedic substantive Vidhi.s as distinguished from Niyam.i or 
the applicator}' and other adjective Vidhis, have for 
Vedic^VidWs,**** spiritual benefit, i.e., the heavenly 

bliss, and do not aim at visible objects or worldly 
benefits. If their range had stopped at tluit, the positive civil law 
of the Hindu Nation would be wholly outside the scope of tlie 
Vedas, The positive law of the Smritis dealing with visible objects 
and regulating the natural inclinations of men is presumed to be a part 
of the Vedic law, This presumption may appear ratlier proper as being 
beyond the scope of tlie Vedas, but in fact it is not so. Tlie Utpatti 
Vidhis dealing with the invisible are not the only substantive Vidhis 
of the Vedas there is yet another class of Vitlliis calleii Noimittika 
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(occasional) or Kau/ya fordinarlly desirable) occurrlncf in the Wdas 
and recognised by Jaimini. These latter Vidbis deal with visible and 
ordinarily desirable worldly matters. Jaimini harmonises them with 
the command to seek heavenly bliss, i.e., with tlie primary Utpatli 
Vidhi, either as being the means to it, or as being conjoined 
with it sfl cfq I [Jaimini IV. Ill, 22]. There is a 

mention of some worldly benefit in the Naimittika or Kamya Vidhis, 
but according to Jaimini it is so stated merely as a result and not 
as the aim ; the subordinate character of visible and worldly 
matters has been pointed out in the following Sutras [IV. iii. 1 and 
IV. iii. 4.) 

"Because materials, the operations performed upon them, and 
subordinate acts are subservient to something else, the description 
of a benefit in connection with any of them is an Arthavada." 

" What is laid down as occasional is not principal, being 
deiivative; the principal in the shape of religious obligation is 
dilTerent." 'The commentators of the Sutras in connection with Sutras 
10 to 16, Ch. III. Book IV. take the case of a Yaga, as Viswajlt, in 
which there is no mention about the object of the sacrifice. They say 
that the object is to be presumed as being Swarga or heavenly bliss. 
Thus there arc Vedic A’idhis like the Smriti Vidhis dealing widi visible 
objects and matters of ordinary inclination, though theoretically joined 
with the transcendental sanction.’ 


_ j Another division of the ^^idliis has also been 

Furushartna and 

Kratwartha VI- made by the Mimansa Sutras from quite a different 
‘***^®' point of view as under : — 

(1) the ^’edic law relating to individual culture, which is of the 
nature of religious precepts, termed PurnshartJia Vidhis, 

(2) the Vedic law relating to the duties of a man as a member 
of the I’edic community, such duties being of positively obligatory 
character, termed Kraiwai thn Vidius. 

This classification is with regard to two kinds of Vidliis— one as 
a positive command of law and the other as a mere moral precept. 
It is to be seen whether the latter is a positive law in the conception 
of the modern English jurists. According to Austin that only is a 
perfect positive law, the sanction of which is enforceable by a 
determinate body of persons having authority to enforce it. There is 
no determinate body for their enforcement in the case of the Purushartha 
Vidhis or the Utpatti Vidhis, such as Agnihotrmn Juhuyat. But in the 
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cnseofKratu Vidliis, wliicli regulate the details of a Vedio sacrifice 
there is the assembly of priests at the sacrifice to enforce the procedure. 
Tims, the Kratwartha Vidhis approach a degree nearer to our positive 
civil law than the Purushartlia Vidliis. Hence the distinction has been 
made between the two classes of Vidhis by our Mimansakas. 

They also indicate the difference between an Arthakarma and a 
Pratipnttikarma. An Arthkarma is a duty imposed by a Kratwartha 
Vidhi, while a Pratipatlihirma is a duty imposed only incidentidly with 
reference to an Aithakarimi already done. The distinction between a 
Puiushartha Vidhi and a Kratwartha Vidhi and that between an 
Arthakarma and a Pratipattikarma are really distinctions between 
matters which are fully obligatory and those which are of a quasi- 
obligatory character. The former distinction has been dealt with in the 
first eight Adliikiiranas of Ch. III. Bk. IV, specially in the 8th 
Adhikarana. 

The latter distinction has been explained in Ch. IV Bk. II., 
specially by Sutras 10 to 22. In these Sutras the author explains what 
is a Pratipattikarma (an incidental matter) as contra-distinguished from 
what is essentially connected with the sacrificial ceremony. Tlius 
Jaimini, the fatlier of Hindu Jurisprudence, clearly makes the distinction, 
between a positive rule of law and a rule of conscience. His, positive 
law is mainly religious, while according to modern jurists nothing of llie 
religious law can be regarded as positive, and there is a sharp line of 
demarcation between the positive law and religious injunctions. 

Purushartha and Kratwartha Vidliis are further divided as 
follows 

(1) those which arc not connected with 
Nai2&ia. worldly desires, tcrm.ed iWO'ff ,• and (2) those which 

are connected with worldly desires termed 
NaimUttka or Kamya, which arc more or less tangibly connected with 
worldly desires and duties, the most tangibly connected being the 
Vidhi regarding tlie three debts whicli form the base or the ground- 
work of the Smritis. All these facts considered 
SnSiti^'lawfi'om <’“herently and connectedly show that our positive 
the Vedic law* law as given in the Yyavahara Kanda of the Smritis 
debts. “‘‘S’ been evolved from the Vedic law. From 

Purushartha Vidhis or purely spiritual laws, which 
are wanting in po.sitive features, we come down to the Kratimrthci laws 
which have tlie essential features of positive civil law. Then from 
Kratwartha Vidhis which are mainly directed to invisible objects, 
we come to those Kratu Vidhis termed Kamya, such as, Pitri Yagas 
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or Pitri Sraddlias and Pulreslitlii Vagas, wliicli approach a degree nearer 
to our positive laws of family status and family property. Then, 
lastly, we come to llie ‘three debts’ command which forms the ground 
work of the Srariti-law of status and properly. 

“ Nitya Vidliis are'lliose which are absolutely binding on all 
persons, and not dependent on any act or choice ; whereas a Kamya 
Vidhi is that which comes into force only in the event of the man 
having chosen to do some act voluntarily. The distinction may be 
illustrated in modern language thus. A man is enjoined not to rob 
another of his properly. This is absolute. But where a man, who 
has by some contract become the lessee or mortgagee of another 
person, is placed under certain obligations by virtue of his voluntary 
agreement, this would correspond to Kamya Vidhi. So, in the Mimansa 
Sutra, we have Nitya Vidhis in the shape of commands that every 
Brahmin should perform such and such sacrifices as a Brahmin. Tliis 
is Nitya Vidhi. But wlien certain sacrifices are laid down as fit to be 
observed by a person who chooses to do so, with the condition that 
if he commences it and wants to have the benefit of it, he must follow 
certain rules for the violation of wliich penalties are provided. This 
is a case of Kamya Vidhi." [K. L Sarlcar pp. 403-04]. 

Another classification of Vklhis is as ijnder ; The Clt-oditna 
(command) is usually understood to be an injunction 
dhila some particular act. When a Chodana fixes 

a rule williout reference to any specific act, it is 
termed Anarabhyadhita Vidhi. Dr. TliihauL in his translation of 
the Artha-Sangraha explains it to be “a rule which stands by itself, 
out of connection with some particular sacrifice to which it might be 
referred, so that it must be considered as a general rule." In the 
Smriti law there are many Vidhis of this nature. 

Another very important classification of Negative Vidhis or 
prohibitions is as follows ; 


(1) A PrattsheJha or Nishedha, wliich is a general and absolute 
Pratishedha & prohibition, (2) A Paryudasa, which is a qualified 
Paryudasa. or e,\ccptional prohibition 

[Jaimini X, viii, l.j. 

A conflict would arise when against a positive text there is a 
Pralisliedha text. In this case both the texts lose 
* their force as Vidhis and become texts, which may 

be accepted or rejected at O[)tion 

[Jaimini X. viil. 3]. Tliis is called Vikalpa or a matter 
of option. No such conflict should be assumed as long as the texts 
may be reconciled by some reasonable means. This difficulty will, 

5 
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however, not ailse in the case ol a positive ViJhi and a Paryudasa 
attached to it, as they are not inconsistent witli eacli otlier, as a 
Patyudasii is in lact an exceptional dame or a proviso. 

l UMmlmX.vm. 1] 

Partishedha or Nisliedha is a geneial and absolute prohibition, 
while Paryudasa is a qualified or exceptional 
beuJtfen *^Pwryu- prohibition. Their dilTerence will be clear from 
shedha**^ the piovisions ol exclusion from inheritance of 

persons for ceitaiii disabilities, although they would 
otherwise be heirs. These rules of exclusion aie of the nature of 
Paryudasa and not Pratishedha, as is clear from the texts ol the Dayabkaga 
and the Rlilakshara, The latter puts the subject thus : 

“ The author states an exception to what has been said by him 
respecting the succession of the son, the widow and other heirs, as 
well as the re-united parcener. An impotent person, an outcast and 
his issue, one lame, a blind man and a person afflicted with an 
incurable disease, as well as otlieis (similaily disqualified) must be 
maintained ; excluding them, however, from participation." 

q|f l 


Still another division of Vidhi and Piatishedha is between (1) 
Praiyaksha (express) and (2) Kalpya (Implied), 
h y a This division has reference to the materials which 
evidence the Vidhi or the Pratishedha. A 
Pratyakshya Vidhi is embodied in an express text, while a Kalpya 
Vidhi is made out constructively by such means as Liiiga, Valcya and 
Prakarana. Similar is tlie case with die two kinds of Pratishedha, 


Shabdibkavana and Aithibhavana mean realising the primary 

Shabdibhavana SwiirgakiWio Yajeta doubly ; firstly, by 

and Artbi-Bba- directing attention to tlie force of die command, 
and secondly, to the assurance of benefit to be 
derived from fulfilling it. It is very essential according to the modern 
theory of legi^ation to know the object or reason of a statute for the 
purpose of interpretation of passages, the meaning of which cannot 
be satisfactorily determined either by the principle of literal construction 
or by die principle of construction by context. In such cases the modem 
Jurist would enquire, what was the evil which the statute was passed 


to remedy or what good it intended to secure? After determining 
this they tise tt; as a test in ascertaining the meaning of an obscure 
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or apparently unreasonable passage. It has already been said that 
Siuargakavio Yajeta is the keynote of the whole of the Vedie law. 
So in modern sense it may be said to be the object and reason of the 
Divine Eternal Legislation, the object of which is to ascei'tain duty 
(Dharraa) spiritually, and the meaning of this fundamental command 
at every step must he leahaed fiom the double point of view, as an 
imperative command and as an assurance of supreme spiritual benefit, 
laying stress in the one case on the verb Yajeta (pray and sacrifice) 
and in the other case on the noun Sivargakcimo (the seeking of 
heavenly bliss). When this is done, it can be ascertained whether a 
text is or is not a proper A'idhi text, by seeing if it stands that test of 
the double Bhavaua as stated above. For example, the text “ Ry 
Syena ceremony practise mischief to enemy " is not a Vidhi but a 
mere description {Navtadheyd), because it does not stand the test of 
the Arthabhavana, The method of treatment by Jaimini and modern 
civil juiists is similar. 

An Adhikarana is a hlimansic process of establishing principles 
of construction. Kumarila mentions five steps for 
Adhikarana. establishment in the following Sutra: 

"The text under consideration, the doubt concerning it, the 
fir.st side, the other side or answer and the conclusion, all these cons- 
tltute an Adhikarana (a complete theme).’’ 




Colebrooke (in his Miscellaneous Essays p. 326) explains an 
Adhikarana thus : 

A complete Adhikarana or case, consists of five members, vh: 

I. The subject or matter to be exphiiued. 

II. The doubt or question arising out of that matter, 

III. The first side ox pihua facie argument concerning it. 

IV. The answer or demonstrated conclusion {Siddhauta). 

V. The pertinence or relexiancy. 

K. L. Saikar in his learned treatise on Mimansa Rules of Intel- 
pretation (p. 62) very aptly remarks : 

" This process of interpretation is unobjectionable. It gives a 
prominent place to the view opposed to what is eventually adopted 
by way of conclusion, which by this method acquires a greater clearness 
and strength than otherwise would have been the case. This mode 
of argumentation, consisting of Purvapaksha or prima facie argument, 
tlie Uttara or the refutation of it, and then the Siddhanta or conclusion, 
is peculiar to the Hindu literature. It pervades all Sanskrit discoursiye 
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woilc‘ 5 , Tlie system of Adliikaiana lias been followed in Uttafa 
Mimansa or Vedanta. An Adliikaiana is also called a Nyaya." 

In tlie words of Colebrooke, tlie logic of Mimansa is the logic 
, of law. No wonder, tlierefore, that the same woid 

identical with Nyaya is applied to a legal thesis, and to a thesis 
Nyaya, ^1 In ijotjj cases an Adhikaraiia 

consists of five parts. According to Gautama a syllogism also consists 
of five membeis. Theie is, howevei, one gi eat dilTeience that in logic 
the conclusion is anived at, fiistly by affiiming a general proposition 
of fact, and llicn slimviiig lliat the particular pioposltion in question 
i.s covered by that geneial pioposition. “lint in a Mimansa Nyaya 
die liasis o( solution IS cillier the autlioiity of tlie Siuti or of principles 
enunciated in the Smiiti, wliich aie not inconsistent with the Sruti or 
the authority of (r.c. usages pievailing among good men). 

It would be seen that arguments tesorted to in courts of law aie based 
on similar giounds. And as in a couit of justice when tlie Judge 
comes to a decision on a point of law from premises pai taking of the 
natuie of law, custom, elc.^ his decision becomes a settled principle 
of interpretation, when a similar question arises; so the Siddhanta 
arrived at by Jaimini in each Adhikarana of liis book upon the particular 
question raised in that Adhikarana, furnishes the method of inteipreta- 
tion, whicli would apply to all questions of a similar character, although 
the subject matter in relation to which the conclusion is arrived at 
may he different from that in connection with wliich the similar now 
questions may arise." ( K. L Sarkar p. 63). 

Proper names liave been given to many of tlie Nyayas. They 
are genetally named after .some woid or plirase occurring In the subject- 
matter of the Adliikaiana itself or the Put vapakslia of the particular 
case with which the principle of the Nyaya originated. Tlius, Adhikaran 
is identical with Nyaya, 

Mimansa Gopalachaiiar in his learned tieatise Brah- 
of gram- mavadin (I. 639) remaiks regarding the Mimansa 

mar and logic. Nyaya : 


- “Tlie lilies (Nyayas) laid down by Jaimini liavc been implicitly 
accepted by writeis of all schools. The coiitrovensial liteiatuic ot the 
several Vedanta schools is mainly based upon these Nyayas. This 
may be verified by a reference to the Nyayamrita Advaitasiddlil 
Tarangini, Brahmanandeeya, Vai amalamisriya, Sai vaitliasiddlii and 
Ofher works. The Mimansa Nyayas are largely quoted in woiks on 
graipfftliae, sueb a-s tlie Mnnjualia and Sabdakaustuhlia. The Nyayas 
c oTTaijKft aod Vyft^ran^S ate not coniddered to be of universal application 
those of WroftiRSn. The Tarka Nyayas are often rejected by 
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wiilers of other scliools. The Vyiikaiana Nyayas aie veiy rarely admitted 
to he of application oiUsido the science of grammar ’’ 

SECTION 5. THE HINDU AND THE ENGLISH SYSTEMS 
OF INTERPRETATION COMPARED 

It has been shown above that the Ilnulu s}’stem of interpretation 
has a number of elementaiy lulesas axioms like 
simUaH^!* 1 1 a 1 Qf Eudid’s Geometry. Tliese axioms lay down 

general principles of interpretation relating to the 
propeitie.s ol woids and sentences, as Euclid deals with the properties of 
lines and figuies, <>/(;. " When by these general pioperties the meaning 

of a paiticulai word or a particular sentence is self-evident, this is called 
Siuti. When the meaning is doubtful, then by examining the properties 
of woids in the particular case the meaning is to be denied up : this 
is called Linga. But when the doubt has to be lemoved by examining 
the pioperties of paiticular sentences, it is called Vakya. Again, when 
a pioposition is to be undei stood with lefeience to the necessary 
connections between the different paits of the topic, it is called 
Pialvaiana." Besides these— Siuti, Linga, Vakya and Piakaiana — 
paiticular propositions have been formulated, which fall under one or 
other of these heads with regard to concrete cases. These aie termed 
Nyayas or maxims. 

The Hindu system of the Mimansic rules is thus both scicnlific 
and theoretical. 

It has been shown how the principles of .Siuti, Linga, Vakya 
and Prakarana are similar in almost eveiy respect to the piinciples 
of inteipietation as laid down by Maxwell. A compaiison of the 
opening passages of Maxwell in his famous tieatisc with lliat of Savara 
Swami in the very fust page of his Bhashya will he profitable : 

" The 'object ol all inteipretation (of it) is to dctciminc wliat 
intention is conveyed, cither expressly or hy implication, hy tlie 
language used, so far as it is necessary for detci mining wlicther the 
paiticular case 01 state of facts piesented to tlic intcipreler falls within 
it. When tlie intention is expres.sed, the task is one of veilial 
constiuction only ; but wlicii the statute expiesses no intention on a 
question to wliicli it gives lise, and yet some intention must necessarily 
he imputed to the legislatuie legaiding it, the interpreter has to 
determine it hy infcience grounded on certain legal principles.” 
The passage of Savara Bliashya is almost to the same effect, though 
it is more discoursivc and states that after leading tlie Vedas one must 
tiy to realise .their impoit, The learned author then raises the question 
that if the intention is once realised as being that of teaching Dliarma, 
what is the peed of furdierelToits to interpret the Vedas? He himself 
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answei's tlie' queiy by sn 3 ’ingf Oiat whether a given act agrees with the 
intention of the Vedas or not it has got to he explained. lie further 


says : — 

"Even if the Veda has been proved to ho the only means of 
knowing duty,— with legard to the asceilainment of the meaning 
of Vedic passages, there is no agreement among learned people (lit. 
‘people knowing many things’] on account of vaiions (kinds of) 
doubts. Some say “ iliis is the meaning;”— some, " not that, hut 
this,"— and it is also for tlie sottlemeiU of these (dilTeronros of opinion 
with legard to the meaning of Vedic passages) tlrat the tieatisc, 
subsequent to this (1st pnda), has been composetl.” [.‘lavara Bhashya, 
p. 2. fjibanaiula Vidyasagara’s Edition]]. 

nfffft f^nfatnri i 

nfer3n^\ff| I 


Maxwell has also said in clear terms that the sole object of inter- 
pretation is to asceitain the intention. Wheie an e-xpression of the 
intention is required to bo known but i.s not found, it has to be presumed 
according to eertain principles. There is, Imvvever, some dilTereneo 
in the methods of the two systems; hut the Mimansa rules suhstan- 
lially agree with the rules of conslruclioii as laid down by the English 
jurists. 

Illegality moans and implies an act in eoiuravenlion of some rule, 
tljc result of wliich is to make tlie act void. But 
irregularity implies an act in contravention of a 
rule the result of which does not make tlie act 
voi<l. In the former case, the violated rule is imperative, while in tlie 
latter it is merely directory or regulatory. This distinction has lieeu 
made in the Hindu system of jurispiudence ; foi instance, as to the 
Vedic rites it is enjoined that the Angas must be performed or the 
Yajna will he void, while some are merely matters of Niyama, which 
make it merely a little defective. ‘Perform the Aguikotra with cut died 
milk’ is a rule by ^yhicU the use of curdled milk is made an 

part}; it q^ftnuot be dispensed with, while the direction 


Illeffality and 

irregularity. 


‘ beat the wheat to utlhtjali it ' is a Niyama. Jimutavahana also says 
that the direction to a manr t 9 dispose of his self-acquired properly 
ts a mere precept so that his relatives may not be distressetl, 
and a Violation thereof will not make the^ alienation void. This 
Is called tb® diotjMne of factt^t^valit. Thus the cases of irregularity and 
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tlmse of illegality have been clearly disUnguislieil by the Hindu jurists. 

There are two .sorts of ambiguities, patent and latent ; llie one, 

Patent and instillment appeals ambiguous on the 

latent ambistul- face of it, tlie other when collateral matters of the 
insliumenl give rise to ambiguity, though the 
instrument itself on its face appears certain enough In patent ambiguity 
the written instrument must be constiued with refeience to its own 
terms; but a latent ambiguity (which in Irutli glows out of this 
application of the language to facts and circumstances) is raised by 
matters parole, and lienee may be removed by the same means. The 
difference between the two Ls that if on perusal one sees no ambiguity, 
but lliere is nevertheless an uncertainty as to its application, the 
ambiguity is latent; but if he detects the ambiguity from merely 
reading die instrument, it is patent. These terms aie generally used with 
reference to piivate documents. But passages in statutes may also 
happen to fall under either of llie two categories. In the case of patent 
ambiguity the passages arc to be discarded, while in the other case the 
help of extrinsic evidence or circumstances is permitted to ascertain 
the intended meaning This is the law according to modern 
juiisprudence. 

The Hindu jurists have not laid down the law on the subject in 
so clear words. A patent conflict is a case ol Pratisliedha (simultaneous 
injunction and piohibition) lesulting in an option, for e-vtample, the 
lexis: “ Use the vessel in the dead of night ’’ and “ Do not 

use the SUmfasi vessel in the dead of night.’’ The Mimansalias deal 
with the subject in connection with their topic of avoiding Anarthakya 
(meaninglessness) In the Miraausa system the rule regarding patent 
ambiguity is tliat the jurists should not easily take a word or sentence 
to be self-contradictory or absolutely uncertain of meaning but should 
liy to correct the language by means ol Linga, Vakya or the Prakarana 
piiiiciple ‘They give a meaning to such incoheient expressions as 
“ the vegetables performed sacrifice for a session." By what is called 
the Kaimutika Nyaya (what and again maxim), they explain the 
expression to mean that man should certainly peiform sacrifices as 
even the vegetables did once upon a time. The sentence ‘‘there 
should be no altar of biick in ths fiimament or in the heavens" is not 
allowed to be considered as absurd. However, these are met in the 
Vedas ; and so they must be anyhow understood in some sense (rt). 
Similar is the case with the Smritis which are less sacied than the 
Ved.is. Even today an interpreter of a statute is bound to extend due 
respect to the legislative authorities. Therefore, it can be safely said 
that tlie legnrd or the les.iect accoided to the sacred l aw is its meed 

(n) K. SaskaC'^Mimaosa Rules of laterpretatioQ 490'9Zt 
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Rules as to con'klict ov laws and their comparison with 

MODERN PRINCIPI-ES 

(A) . Wlien Sliruti lexis conflict. 

(B) , Wlien there is a conflict of Smiiti lexis. 

(Ij As amongst tliemselves, each text is to be. iindeislood as 
applicable to Uie conlext in which it is used. 

•>A 

(2) Tliere is no doubt a general lule that solves a number of 
difficulties ; but suppose an occasion arises in which a Smriti text is 
opposed to Shruti text, be it not forgotten that there is very little chance ^ 
of this happening, for Shiuti texts never .speak of law at all ; but if at all 
the occutance takes place, the rule is “ wheie the Shruti and Smriti are 
opposed, the Shiuli alone will prevail ” The rule is ; 

(3) But the question cannot stop here. We perfectly know that 
different Smritis are not the products of the same age. They speak of 
different times, and are the records of different ages. Therefore, it will 
be no wonder that two Snaritis conflict. The rule is, tlierefore, where 
two Smritis conflict, the decision should be by a special reference to 
rules of law as determined by usage. 

(4) Science of Law has greater authority than the science of 
politics. 

(5) Custom is transcendantal law. 

The next class of writings which are considered as authorities in 
Hindu Lnw, are commentaries. They are of two classes. (1) 
Commentaries on texts, that is, commentaries on any particular 
Smritis, just as Mitaksliara, a running commentary on the text of Yajnya- 
valkya. (2) Nibandha, digests of all texts. The scope of tliese Tikas 
and Nibandhas is to explain the apparent or real conflict among the 
Smirills, Thougli, therefore, tlie professed object of the commentator 
i$ to interpret the text in the guise of interpretation, the commentatois 
and Nibandha writers made new rules and explained away the contraiy 
precept of the Smritis by forced interpretations. Wliatever tiuit may be 
according to modern principles, U has been held by the Judicial Com- 
mittee in Cfl/ZeaTor <{/■ AfiaK/w/*® v. Jfooto Rama Liii^ti ; "The duty of 
the European Judge, who 1$ under the obligation to administer Hindu 
Law, Is not so tnudt to tnq.wLpe whatever a disputed docti ine is fail ly 
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deduceable from tlie earliest au^florlty, as to ascertain whether it has 
been received by that particular school which governs the district with 
which he has to deal, and has been sanctioned by usage." Under the 
Hindu system of law, cleai pi oof of usage tviH out-zveigh thezviitten 
text oflazo. 

It is well established tliat whatevei may be the law intended to be 
laid down by the Smiiti-wi iters, that law must be sought for in the 
writings of the commentatois. In determining what is stiidhana 
according to a particular school, what theCouithas to do is to look to 
what the commentators, who aie the authorities in that paiticular school, 
have said on the subject. Custom is one of the three sources of Hindu 
Law. Where there is a conflict between a Custom and the te.Kt of 
Smritis the custom overrides the text. 


•9s 

f? )l tNaradair.^.-.dJ. 


(6) In a conflict between any text and its commentary by a 
recognised authoHty, the latter should prevail as reflecting the existing 
custom (x). 

(7) Lastly, when all these rules fail, the act which is enjoined 
by one text and forbidden by another should be taken as an 
optional one. 

SECTION 6. MIMA NS A PRINCIPLES OP 
INTERPRETATION 


Importance 
and use of Hi- 
m a n s a as a 
means of Inter- 
pretation and its 
influence on 
Hindu Law* 


So long as words and sentences carry their ordinary meaning, 
there is no difficulty at all, and they are taken and 
followed for whatever they lay down ; but the 
difficulty would arise, when any text is found to 
be in apparent conflict with usage or is not as 
complete and expressive as it ought to be, and when 
the rules of interpretation laid down in Mlmansa for 
interpreting and reading the Vedic text are invoked, and a passage or 
passages are explained accordingly. 

Just as Vidhis became necessary for the proper underslanding 
of Vedas, so also the science of interpretation came to be 
understood as one of tlie accompaniments to the course of 
Vedic studies, and Miiuansa grew up as an independent faculty of 
studies. 

The importance and use of Mimansa is most ably stated by 
Colebrooke in the following words ; — “It will be observed as has been 
intimated in speaking of tlie members of an ADHIKARANA in ^he 


(*) Atmanun v. Biyimi 1935 P C. 57, 


III-6 
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Mimansa that a case is proposed, eillier specified in Jaimini text or 
supplied by his scholiasts. Upon this a doubt or question is raised, and 
a solution ol it is suggested, which is refuted, and a right conclusion 
established in its stead. 7'liis liLquisition of the Mimansa bears therefore 
a certain resemblance of juridical questions and in fact the Hindu Law, 
being blended witli tlie religion of the people, the same modes of reasoning 
pie applicalile and applied to the one as to the other. Ihe logic of the 
Mimansa is the logic of the lino, the rule of interpretation of civil and 
leligious oniinances. Each case is examined and deteimined upon 
general principles, and from the cases decided, principles may be 
collected. A well-worded arrangement of them would constitute the 
Philosophy of Law, and this is in truth what lias been attempted in 
Mimansa. Jaimiiu’s arrangement, however, is not pliilosophical, and I 
am not acquainted with any elementary woik of this school in which a 
better distribution has been achieved.” 

Though Jaimini’s rules were meant for sacrificial and ceremonial 
observances, there are not a few instances in which they were freely 
applied in regard to Vyavahara or positive law. 

The earliest example of tliis is Apastamba when he establishes 
tlie equal rights of sans to father’s wealth, 

Vijnanesliwar makes use of these Mimansa rules in various cases 
and a clear example is that when he establishes the right of a widow. 
But the exegetic value of these rules though for the purpose of 
establisliing his own story has been illustrated in the most patent form by 
Jimutavahana in the first cliapter of Dayabhaga in the discussion on the 
lollowing text of Manu : 

STTcI^: I 

The text is quite clear and plain. Now let us see how by recourse to 
these rules of interpretation, he twists the text, Jimutavaliana says that 
this text cannot be a Niyam, for it is certainly not meant that any sin is 
incurred by not dividing, Manu himself has declared in another text 
that it is optional with the co parcener to remain joint or to separate. 
The text js not a Vidhi for the act of division may be done out of 
natural impulse irrespective of tlie rules of the Shastras. 

It is not a Parisankhya, for it is not proper ordinarily to accept 
an interpretation which makes a text of law Patisankliya. 

The conclusion is, therefore, arrived at that it is an Anuvada, but 
it is a necessary Anuvada, and therefore there can be no objection to its 
being accepted in that light. 

What is meant Is tliat the sons become owners after the death of 
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the father. If the sons be owners then the right to divide follows as a 
matter of course. The declaration that the sons may divide paternal 
wealth is Anuvada, but it is meant to apply that sons become owners 
after father’s death, and not before, and therefore, tlie text is a necessary 
one. 

The above discussion will make it clear that fiee use was made of 
these rules by Mitakshara and Dayabliaga, nay, even their reasoning and 
logic in some cases is based upon the reasoning and logic of these 
rules. In one case Rodha 7\Tohan v Hnrdai B/bi a rule of Jaimini 
assumed great importance. The text to be interpreted was that of 
Vashistlia : 

^ f5 ^fciT#fT«r II 

"Let no man give or lereive an only son, since he must remain 
to raise up the progeny for the obsequies of ancestors." 

Let us see what Jaimini has to say. 

" Now in regard to such text clause assigning 

reason as one should sacrifice by means of for by means of that 
food is piepared." A doubt arises as to whetlier they are simply 
commendatory or contain a reason making them obligatory. Jaimini’s 
final reply to this query is I 

"therefore the import of text having a clause that contains a reason is 
commendation only " 

Now the above text of Vashistlia with regard to the character of 
which a great question arose before their Lordships of the Privy Council 
in Radha Mohan v. Hardai Bibi (21 All. 460) must also be treated as a 
recommendatory one, in asrauch as it contains a precept that is 
intended for a certain specified purpose. Tlie rule of Jaimini, stated 
above, makes it clear that all texts supportevl by assigning of reason are 
to be deemed not as Vidhi but simply as Artliavada (recommendatory). 

When the Judicial Committee had to deal with tliis matter in 
appeal, they say of Jaimini's rule “That, ii sound, would bo conclusive 
as to Vashistha’s te-xt ; but it is rather startling and very intimate 
acquaintance with theSmritis would be needed before admitting its truth. 
It has not been brought forward in any case, prior to tiiis Allahabad 
case. It may however be fairly argued that one who having the power to 
give an absolute command, gives an injunction not expressed in 
unambiguous terms of absolute command, but resting ou a reason, is 
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adcliessing hiniself rathef to the woi ft/ sense of his heaieis, than to 
theii duty of implicit obedience,” 

If tlie learned counsels arguing before their Lot dships are ignorant 
of Jaimim’s Sutras and their application to the texts, we are son y for 
it; then Lordships’ doubt is nothing moie ot less than the doubt which 
some English Lawyeis used to express. ‘‘Has sucli a thing as Hindu 
Law ever existed or .San'-kiit,” 

Tlie decision of the Calcutta High Court whete it applied the 
legal maxim, “ an act enjoined by the Shastras 

need not be petfoimed mote than once” in Gyanendro Chandra Lnhiri 
V. Kalla Pahar (9 Cal 59) i elating to the validity of the simultaneous 
adoption was based upon this ptinciple. 

Anoihei fact that gives the Mimansa the high place of importance, 
is the natuie ol the souices of Hindu Law, the principal among which 
aie the Siutis and the Smiitis. The very nature of these works 
necessftates the existence of inks which may seivc as guides in 
determining the exact meaning atliibutcd to a particular passage. 

The fii St source IS the Siutt or the Vedas The were the 


Importance of 
Hlmanaa rules 
due to the nuture 
of the sources of 
lUndn Law. 


repositories of all leai ning and their study was a 
paramount duty, and the several Vedangas and 
systems owe their origin and development to the 
Study of the Vedas. The Vedic study gave an 
advancement to the science of interpretation and 


the Mimansa grew up as an independent faculty of Sanskrit studies. 
Accoiding to the old traditions it has two divisions— the 
Purva Mimansa of Jaimini and the Uttara Mimansa of Sri 


Badarayana. The interpretation of the ritual contained in the Vedas 
has been dealt with by the Purva Mimansa and though the ritualistic 
portion is now of an academic interest, yet the logic and the line of 
reasoning propounded in this system have obtained general authority 
and the Mimansa is now regaided as the sole guide as to matters of 
inlerpi elation. The very nature of the two premier sources of our Hindu 
Li41w— the Srutis andSmritis, necessitates a refeience to lules which may 
serve as a guide in determining the exact meaning attributable to 
pStticular passages. In case of special statutoiy enactments the matter 
would be quite different, any vagueness or indefiniteness can be removed 
* by statutes eiilier explaining or amending the old ones, but our divine 
system of law is beyond any human touch and cannot be vaiied in any 

^ Thft subjeot of interpretation involves two questions : 
j is the mmnhg^ and intention of a particular word 

imifnee ^ 
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(2) Whether it constitutes an obligatory rule of any kind, or a 
qua si -obligatory rule of a non-obligatory matter I 

The Vedas indicate, tliough occasionally, the germs of tlie 
Mimansa principles. The Dharma Sutias of Gautama and Apastamha 
also indicate the same. Tliey lay down the following principles : 
(1) Smiitior piactice (Achara) is no authoiity, when it is in direct 
conflict with a Si uti ; (2) Where conttadictoiy methods of peiforming 
the same acts are piesciibed by auUioiities of equ&l foice, one may 
adopt either optionally; (3j Kalpa Sutras aie not Vedas but only their 
Angas. These piinciples aic respectively the subjects of Sinritya- 
adhikaraita, Vtkalpadhikarana and Rnlpa-sutradhtkarana of the 
Mimansa The Smritis also contain a few rules, but they are meagie 
and mainly relate to cases of conflict. But Jaimim’s Sutras deal fully 
With the lules of inter pi etatiou with lefeience to both the questions, 
r. that of determining the meaning and inteipietatiori of wouls and 
sentences, and of asceilaining their piecise legal chaiacLer. The rules 
and piinciples dealt with by the sutias may be divided into the 
following five classes ; — 

Class I. Ccitain elementaty principles which may be called the 
Classification axioms of intei pi elation, 
rales*** Class II. Geneial principles as to the inter, 

pretation. pretatlon of woids and texts. 

Class III A laige number of specific tules and settled points 
called Nyayas (maxims), each applying to a particular case. 

Class IV. Certain broad and genet al principles as regards the 
application of texts. 

Class V. Certain rules specially bearing upon the character and 
interpretation of Smriti texts and usages. 

These five classes have heen elaborately dealt with in the following 
chapteis. 

The axioms are such elementary propositions regarding 
intei pretation as aie taken to be self-evident. The general principles 
are those principles which are an ived at after an examination of those 
materials with which an intei pretei has generally to deal, such as, 
meaning of woids, stiucture of sentences, the relation of topics, etc. 
The Nyayas are formulas applicable to particular cases or specified 
circumstances. ' 



CHAPTER II 

AXIOMS OF INTERPRETATION 


SECTION I. INTRODUCTION 

The plementiiiy pi inciples or tlic axioms of interpretation wliich 

. . procedo its general discussion, must he treated first. 

Axioms fcx- * * • 1 

plainedt their They are called axioms, as they, , the Mimansa 

classification. self-evident piinciples and the Mimansa general 

principles tegarding words and sentences, hear on the specific Mimansa 

propositions called tlie Nyayas, or maxims, in the same way as axioms, 

postulates and general principles of the propeities of figures hear on 

the specific propositions of EuelUl. These axioms are : 

j. Sarthakya— word and senien e must have some 
meaning and purpose. ’ 

II. Laghava— Where one rule or proposition would suffice, 
more must not be given- 

III. Arthaikatva— To a word or sentence occurring at one and 
the same place, a double meaning should not be attached. 

IV a word or sentence wliich, on tlie face 

of it, purports to express a subordinate sense clashes with the 
principal idea, the former must be adjusted to the latter or altogether 
disregarded. 

V. Samanjasya— between avoids and sentences 
is not to be presumed where it is possible to re-oncile them. 

VI. Vikalpa— When there is a real contradiction, one of the 
contradictory matters may be adopted at option. 


SECTION a. SIX AXIOMS OF INTERPRETATION 

“Every word and sentence must have some meaning and purpose 
attaciied to it." Karika has explained this axiom in a 
SaSaakym****** * expressive words, " More words, more 

meaning Tig. I It means that 

If the sense which is attached to a passage i.s borne out by a part of it, 
then the remaining portion must give an additional sense, otherwise the 
construction would be defective. The mistake of Interpreting a pa.ssage 


Anmrtitakya- 


so as to leave some part of it without any meaning 
is cstUed or the fault of assuming 
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meaninglessness. While dealing with the sulijcct ol Arlhavada, 
Jaimini puts the objection thus, “whatever enjoins an action is Aiimojut 
(Veda), but there are numerous passages which do not contain such 
an injunction ; they must, therefoie, be Ararthaka (meaningless). 
Hence the Vedas, having this Anarthakyadosha, cannot claim the 
perfection ol eternity." [b >'• !]• 

The answei is ; “ They are not meaningless, each of them is part and 
parcel of some Vidhi (command enjoining action). Thus it is an 
expatiation of some paiticular Vidhi. This expatiation (j/«ri) expresses 
a meaning. ” 1 [t. li. 

Expatiation or ‘ sHtU ' is taken as the equivalent of Prashestya, meaning 
‘ that whicli makes a thing clear.’ Such passages make the meaning and 
purpose of a Vidhi explicit. 

The same elementaiy piinciple of Anatlhakya and ArthaUya is 
applied to the illustiative maxim called “Vidhiban- 
gadadMk»ana!' nigadadhikarana " (a declaration appearing like a 
Vidhi). It would be better illustrated by the following 
passage as given by Jaimini [Bk, I. Ch. ii, Sutias 22 —24] : "The Indian 
fig tiee becomes the saciificial post, it is strong; strong animals are 
available ; thetefore, a strong animal is to be had to match the strength 
of the sacrificial post." 

:55lfg[TWT 

The objector says; "Here in this passage there is clearly an 
indication of duty enjoined by the concluding part of the passage, if 
not, the whole passage, as a declaration would be meaningless 
(Anarthakatva).” II [Jaim I. ii 19]. 

The author replies: 'No doubt the passage has the appearance of a 
Vidhi, but it is really a declaration extolling the virtue of a fig-tiee ; for, 
to regard it as a Vidhi would be to make other Vidhis useless and 
redundant." 

Digest writers have also availed themselves of 
from*Di*geBta*i”* principle as is evident from the following 

examples: 

Jimutavahana discusses the meaning of the passage of Katyayana 
[Colebrooke's work Ch. II, Sec. 67], " A father is the taker of a 

double share or of a half from acquisition of son-property." 
qi fqai 1 [Day. Ch. II. 67]. 

The constiuction put by Jimutavahana on this passage is that 
" a father takes either a double share or a moiety of his son’s acquired 
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wealth,” ^cir?qt«f: 

[Daybhga II, 66], 

In interpreting the passage in this way lie refutes the other 
interpretation that tlie father is entitled to a double share or a half of 
the property, if he has got both the son and the pioperty. The 
effect of this construction would be that one who has not got a son to 
share with, would take the wliole property and he indignantly points 
out, ‘But is not this some thing meaningless,’ For it is an admitted 
rule that in cases of partition among relatives, say brothers, if one has 
acquired wealth and has no son, he takes a double share of his 
acquisition, why then this redundant proposition regarding the son ? In 
short, he says that if Katyayana meant by the expression 'from 
acquisition of son-property' to say ‘from the fact of having acquired 
both son and property' and not ‘from property acquired by the son,' 
then he would be guilty of Anarthakya-dosho. (fault of redundancy), 
for there is already the general rule that one who has acquired property 
and who has got relatives to sliare it with takes a double share. 

In paragraph 79, chapter II, Jimutavahana again says : ‘‘ Besides, 
if the mention of greater or less shares here intend the regulated 
deductions, the second verse of the stanza 'let him separate his sons 
according to his pleasure ’ becomes superfluous ; for that, which was to 
be declared, is fully specified in three other verses of that text. But, 
according to our interpretation, the phrase, 'let him separate his sons 
according to his pleasure' relates to his own acquired wealth ; while the 
allotment of the best share, and an equal distribution, both relate to an 
estate inherited from the grandfather There is consequently nothing 
superfluous.” 

Then again in para 8, section 1, Chapter XI, Jimutavahana 
emphasises the principle by which an interpretation involving an 
assumption of tantalogy is to be avoided. Regarding the widow’s right 
of succession he says : '' The meaning, therefore, is, ‘ the wife shall 
obtain her husband's entire share’ not ‘she shall obtain her own entire 
share;’ for the direction, that * she shall obtain ’ would be impertinent 
in respect of her own complete share. Since the intention of the text 
is to declare a right of property it ought not to be interpreted as 
declaring such right in regard to the person’s own sliare ; for, that is 
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known already from the enunciation of it as tliat person’s share, and 
it need not, therefore, be declared]." 

^sriftr^rm *t =5r 

giqq Mh.6aCh.xiscc.i] 

This first axiom has been universally recognised in other systems 

Similar axiom of l^i'v as well, and there is a leading English case, 
in the Enjriish Re^ v. Bishop of Oxford (L R. 42 Q. B D. 245) 
system. which it has been held : “ \ statute ought to be so 

construed, that if it can be prevented, no clause, sentence or word shall 
be superfluous, void or insignificant.’' 

" The construction which makes the meaning simpler and shorter 
is to be preferred. It enunciates the 

Laghsrtran ******** simple rule that when one rule or pioposition 

would suffice, more must not be assunned. Madhva- 
chariya explains the piinciple in liis first Adhikarana of Ch. I. Bk. II 
and quotes the following slukas of Jaiminiya Nyayamalavistara II, 
*. 1 . : 


q|: i 

«^5IRqfqcqTe^qf q^HIs^qgilflcrJ I 


"The Apurva sanction of a Vidhi proposition is made out by ail 
terms composing it.” 

"Whether by each term separately or by one terra out of them Is 
the question,” The answer is : " By investigating the relation of the 

fruit (Apurva-sanction) it is found to belong to a single term which 
is the principal one to which others are subordinate." 

"This being the simple construction, the Apurva appertains to 
one term, the rest forming its train.” 

He then explains that if Apurva be ascribed to each term, it would 
involve the fault of ‘Gaurava’ (useless multiplicity) ; whereas, ascribing 
it to one term only constitutes it ‘Laghava’ (simpler construction) and 
is, therefere, to be preferred. This is the explanation of Gaurava as 
given in Nyayamalavistara, 

The Holaka maxim is the outcome of this axiom. When a Vedic 
rule (Srauta Vidlii) is to be presumed as corresponding to a lule of the 
Smritis or a matter of usage, it must be in the simplest and most 
general form. For example; "Let the usage of the Holaka be observed ” 

m-7 
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It should not be allowed to deal with other complexities as to 
where or how it should be observed. According to our Mimansakas 
the Vidhi should be short and simple ; and complicated questions 
incidental to a Vidhi may l)e dealt with by rules of the nature of 
Prayoga Vidhis. 

Jimutavahana's explanation of the Gaurava principle may now be 
considered in connection with the illustration relating to the division 
among brothers, of wealth acquired by exertions etc. of one brother. A 
number of texts collected from the Smritis and taken together show 
that what is gained by the valour or exertions of one brother with the 
aiii of the common stock should be brought under partition, the 
acquirer merely taking a double share But when a property is acquired 
by the exertions of one brother without the aid of the common stock that 
property as well as affectionate gifts to him should not be partitioned 
as they ai'e his self-acquisitions. Jimutavahana then raises a question 
as to how the law on the subject is to be expressed whether all the 
cases in which property is not to be par titioned among others are to be 
stated and then other cases in which property may be subject to 
partition be set-forth ? He himself answers that it would involve serious 
complication and, following the Holaka maxim, states the rule in a 
simple form : “Divide the wealth acquired with the use of the common 
stock." It would include cases in which property was acquired by 
valour and skill etc. of one brother with the aid of the common stock 
but would exclude all cases in which it was acquired either by valour 
or otherwise, without the aid of the common stock. The English 
system of jurisprudence also lays down that construction should 
not be burdensome. 

"A double meaning should not be attached 
ArSaikah^V*™ * or sentence occurring at one and the 

same place." 

This axiom should be considered first in connection with the 
interpretation of words and then in connection with that of sentences. 
As regards a word or a clause it is evident that if it occurs at different 
places, it may have different meanings but when used at one and 
the same place it cannot bear different sense. This has been aptly 
expressed in the proposition, " A word once uttered must have only one 
meaning." 

The following illustration from the Dayabhaga explains this 
axiom better ; — 

(1) " The motdier should be made an equal sharer." 
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JTiaT [Cli. III. See. 1.29] 

Jimutavaliana .say?, " since by Uie term ‘ motlier ' is intended the 
natural parent, it cannot also mean a step-mother. For a word 
employed once cannot hear tlie literal and metaphorical senses at the 
same time." [Ch. III. .Sec. 1. para. .30.] 


As rcpraids sentences, it is clear that when a word is used in 


Vakyab he da 
from ambiguity 
of words. 


two sen.ses, the whole sentence in which it is so 
used will have a double meaning. This use of a 
word in a double sense is termed Vakyabheda i.e., 


splitting a sentence. 

The expressions Udbhida Ynjetn (perform tlie 

ceremony liy the vegetalde) and Shyenena Yajeia (perform 

the ceremony by the liawli) will illustrate the poitit. If Udbhida tlie 
vegetable or the term Shyenena the hawk be taken to be the names 
of ceremony as well as to denote the use of vegetable products in the 
case of the one and the use of the hawk in the other, then there would 
be the error of Vakyabheda according to the Mimansakas. So they 
say that in order to avoid this fault these terms must be taken as proper 
names of certain ceremonies without any reference to their denotation, 

A sentence (Vakya) is defined by Jaimini (II. i. 46) to be, "a 
proposition containing a single idea, but where the expression of that 
idea is divided into parts, each part stands in need of the other or 
othens.” 


Thus the fundamental rule of composition in Sanskrit literature 
is that there should be only one leading idea in one sentence. A single 
Vakya cannot be interpreted to contain two co-ordinate ideas so 
as, in effect, to make it as if it were, two Vakyas. The splitting 
up of a sentence in this way is called Vakyabheda, “ Where it is 
possible to take a sentence as embodying a single idea or a single 
proposition, it is wrong to attribute two ideas or two propositions to it," 

JT 51 ?^^ Jalminl has very clearly laid 
down this proposition in Sutra 25, Ch. II. Bk, I., "If in the te.vt which 
is the subject of Vidhibannigadadhtkarana the last portion be read as a 
Vidhi as well as the first portion, then tliis will cause the fault of 
Vakyabheda." ^ 

The effect of this principle of presuming a sentence to have only 
one leading idea is that where a word or a clause expresses an 
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injunction, the other connected part or parts must be treated as 
subsidiary clauses [Vakyashesha) and as mere Arthavadas. An 
‘ Arthavada' clause cannot therefore be allowed to be raised to the 
rank of an injunction (Vidlu) as in that case it will amount to giving a 
double meaning to one and the same clause. In later law-books, such 
as, of Vijnaneshwara and Jimutavaliana, the texts of the nature of an 
Atthavada are usually called moral piecepts as opposed to Vidhis 
proper. A moral precept is a proposition to indicate some salutoiy 
truth which is involved in a Vidhi, and so it is practically of the nature 
of an Arthavada. When Jimutavaliana di.scusses that text regarding 
the duty of an owner not to alienate his pioperty to the detriment of 
the interests of his children and others, he speaks of it only as imposing 
a moral duty, not in any way deiogating from his riglit of full ownership. 
He in fact regards the text in tlic light of an Arthavada and, as such, 
would not allow it to be reckoned as a Vidhi affecting the Vidhi creating 
ownership, 

" If a vuord or sentence finrporting to express subordinate idea 
clash with the principal idea, the foi mer must be 
* adjusted to the latter or must be disregarded 
altogether." 

This principle is generally expressed by the maxim “ the great 
and the small fish ' i. e. the great fish eating up the small, In Sutra 9 
Ch. Ill, Bk. Ill of Jaimini, we come across the following : 

“ Wlien a Guna Sruti (au.Kiliary clause) clashes with a Mukhya 
Siuti (mandatory clause), the latter is to prevail as Veda." 

Jaimini again lays down in Sutra 39 Cli. Ill, Bk VI : 

II 

"When a purpo.se and a material conflict, the purpose is to be 
given effect to (somehow) in the absence of another suitable material, 
for materials are accessory as regards the primaiy object." 

K L. Sarkar in his learned treatise (at p. 90) has very nicely 
explained how Uha and Badha illustrate this axiom : *' Here the 
conflict spoken of is between the purpose of a Vidhi and a material 
expressly prescribed for use in it. Even in sucli a ca.se wliere there 
is an express provision for a material, the mateiial is either to be 
modified or done away with when it is found to militate against the 
Ulw and Badhai The application of tliis axiom is very 

*** illustrated by what are called Uha and 

Badha. Yajnas which are called Vikriti and which 
owe their origin to some imperfect ^’’idhi text have to draw upon the 
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stock of some otfier Yajna for their details. Tims detnila nmst be 
modified to salt the Vidhi text of the Vikriu Yojna formed aa above. 
When the detail consists of the application of a particular Mantra, the 
language of such a Mantra must be modified to suit the Vihrtii Yajna. 
This among other things is called Uha. When parts of the detail to 
be borrowed as above, aie altogetlrei inconsistent with the main Vtkriii 
Yajna, such parts are to be dropped off. This is called Badba. Uha 
and Badha will be fully explained later on Hcie I refer them to 
show that they are illustrations of the axiom that what is auxiliary on 
the face of it should be modified or given up to suit that to which it is or 
should he auxiliary." 

"In the Vcdic law the Utpatti Vidhi or that which directly 
enjoins an act for acquisition of heavenly bliss is the piincipal {Mukhya) 
law. Injunctions regarding appliances to cany out the above act are 
called Vimyoga Vidhis. So these are comparatively subordinate, Then 
there is another class of Vidhis (rules) which metely lay down the 
manner in which the Viniyoga Vidhis are to he can led out. These are 
called Guna Vidhis, which are clcaily suhoidinaLc. They arc 
subordinate in the second degree, being subordinate to the Viniyoga 
Vidhis which are themselves subordinate to the Utpatti Vidhi, Then 
again. ArtUavadas and Namadheyas, as explained before, are 
subordinate in a still greater degree. In a ease of conflict between the 
text of a lower grade and one of a higher grade, the former must yield 
to the latter." 

"The above phraseology, no doubt, is peculiar to the Vedic law. 
The axiom holds same principle of adjustment applies to 

equally tJig positive law contained in Vyavahara ICanda of 
with the Vyava- , o . . t , . , , 

hara law. the bmritis. It is only in respect of the nomenclature 

that the Vedic law and the V)mvahata law differ, In the Vyavahara 

law, practically there is no Utpatti Vidhi. The Vidhis of the highest 

and perfect obligation in the Smritis correspond to the Viiiyoga Vidhis 

of the Vedas. But all the same there is the distinction in the Vyavahara 

law between a principal Vidhi and a subordinate Vidhi; for instance, 

as regaids adoption the provision regarding the act of adoption is of 

higher impoitance than the Vidhis setting the details of the manner 

of adoption. So, if in any case a rule regarding the details should have 

the elTect of upsetting the principal rule enjoining adoption, the rule 

regarding the details must give way. You have instances of this in 

the Law of Adoption. Of course express and clear subordinate rules 

have tile same force as the principal rules when there is no conflict." 

Fifth axiomi ''Contradiction should not he too easily asstnnedl' 

Samaqjasya. Jaimini has laid down this principle in his 
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fmt book in Sutra 9 Cliaptor II thus ; "Tlic inoonsistencios (yon 
assert) arc not actually found, The ronfliots consist in difference of 
application (of the injunction) The real injunction is not affected by 
application. Therelorc there is consistency.” 

This principle means that the proper course for reconciling 

apparently conflicting texts is to see whetliei they apply to different 

sets of facts and to different purposes. The eonllict or the contradiction 

between texts Is generally apparent and it can he reconciled by treating 

one as an Arthavada. Jaimini, in the second Acihikarana Cli. VUI, 

« .11 Book X has statcil tliat although apparently the 

Beconciliation . , 

by Arthavada prohibition of the two ajyabhagas {Tan pasan) in 

principle. 5oma Vaga is contradictory to the character 

of that Yaga, yet it is really not so. There is no provision for 

Ajyabhaga in the Soma Yaga, therefore, the prohibition is merely an 

Arthavada in praise of the Yaga making explicit wliat is implicit. 

31^8^ 3iT3ixxTT»ft Sxfa^ST: I 

l »SaV8r. Bhashya]. 

The Sutra, the basis of. the Adbikarana distinctly says : " (In a case 
of conflict) with what is an ApurvaVidhi the conflicting text (should be 
taken as an Arthavada)’’. [jawx.vi11.5i 

It is a very difficult task to reconcile a positive and a negative 
text, and for tliis purpose one has to see die cliaracter of die negative 
text. If it is in the nature of a Pratishedha (prolilbilion pure and 
simple) it would be very difficult to reconcile It witli a text affirming 
the thing prohibited. But if it is a Paryudasa (a qualified or partial 
prohibition) which Jaimini treats as merely an Arthavada, there will be 
no conflict. In some cases a Paryudasa is only a Niyama in the sense 
of not being imperative. A positive Vidlii may be eitlier imperative 
or directory or one laying down a Kratu Dliarraa (positive duty) or a 
Matmsliya Dliarraa (moral duty). Similarly a negative Vulhi may be 
of either cliaiacter. 

An illustration: Jlmutavaliaua used Parymlasa as an exception 
in para 36. sec. 1, Ch. ^T wheie he .says iliat if tlie several texts 
regarding self-acquisition are Paryudasa (c.xceptions), then all 
possible cases of sell-acquisition must he regarded as exceptions to 
partible property, In the next para 37, ho says that the several texts 
regarding sell-acqui.sittons are not meant as exceptions, but are given 
only as illustrative cases. In the latter para he observes that where 
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tliere is a negative rule embociyitig a number of instances, but tliere is 
no exhaustive enumeration of tlie cases wliicli are intended to be 
covered tlierebj’, the negative rule cannot be a Paiyudasa. The 
instances are merely in the nature of an Aitliavada of a negative 
character. 

Tins condict may also be removed by interpreting the texts as 
leleriing to dilTerent subject matters: The 
following illustration will explain the point. With 
legat'd to the tight of sons born after partition 
Jimutavahana has cited two sets of texts apparently 
not consistent with each other. One of the sets is as follows: — 

STT ^ W II 

“ A son, born alter a dL\ ision shall alone lake the paternal wealth ; 
or he shall participate with such [of the brethren,] as are re-united with 
the [father]." (Manu and Narada). 

f^lPTTBST: I 

" A son, begotten alter partition, takes e.xcluslvely the wealth of 
his father." (Gautama). 

5#! fq?iT 5sr?i*r^5iciJi. I 

eig, ^Sejsn,' ^Tl II 

«T«it srT*nvrTfw^5 ^ i 

" All the wealth which is acquired by the father himself, who has 
made a partition with his sons, goes to the sons begotten by him after 
the partition. Those, born before it, are declared to have no right ; 
as in the wealth so in the debts likewise, and in gifts, pledges and 
purchases." (Vrihaspali). 

The other set is : — 

“ Sons, with whom the father has made a partition, should give 
a share to the son born after the distribution." (Vishnu) 

i 

“ When the sons have been separated (after theii father’s death) 
one afterwards born of a woman equal in class, shares the distribution. 
But the allotment of a son (in the womb not known to any at the 
paitition), must positively be made, out of the visible estate and he will 
get the surplus of the income after deducting the expenditure of the 
father’s share." [Yajnavalkya II, 122}. 

Jimutavahana reconciles these two sets of texts hy saying that the 
former set applies to cases of self-acquired property of the father, 


Reconciliation 
by referring tp 
different subject 
matters. 
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iu which case the paitition by the father is a matter of his own choice, 
and that the latter set applies to the case of property descended from 
the grandfatlier in whicli case a partition elTfected before tlie mother is 
past cliild bearing age is not recognised as valid, 

" When then is a real contradiction, one of 
Vik^pa. * the contradictory matters may be adopted at 

option." 

The contradiction can be explained when one of the two texts 
is a Paryudasa (exception) or wltere tliey are referable to different sets 
of facts, as explained above But in case of real contradiction between 
Vedic texts they are placed at the discretion of those whom they 
concern and the principle of option has been allowed by the Miraansalcas 
as a last resort. The Smritis are of a derivative authority from one 
and the same Vidhi-command, so the interpreter is bound to 
reconcile them. 

The exercise of option would be allowed only when the conflict 
between two Vedic Vidhis which are of a co-ordinate character, is 
clear, patent and direct, and the positive Vidhi must be one addressed to 
the senses. Jaimini's third Adhikarana, Chapter VIII, Book X, Illustrates 
this point by reference to the use of the Shorashi vessel at the dead of 
night, in one of which the use of it is enjoined and in the other 
prohibited. 


When there is direct and clear conflict the one or the other text 
can be followed at one's option. 

The case of option does not arise when a negative Vidhi does 
not contain an absolute prohibition (Pratishedha) but merely a qualified 
prohibition (Paryudasa), By way of illustration reference may be made 
to Jaimini’s first Adhikarana Ch, VIII, Bk X, the leading clause of which 
contains the general injunction for the performance of a certain act vis, 
uttering certain words in a certain transaction with a clause added to it 

prohibiting that act in a part of the same transaction 

This pro- 


EngliakLaw* 


hibition is a Paryudasa and a sort ut an exception, so there is no conflict, 
and no question of option arises in this case. 

According to the English principle of interpretation, if one provi- 
sion of law is contradicted by a subsequent one, the 
latter provision prevails as having a repealing 
character. In the Vedas there is no such presumption of one command 
being subsequent to another in point of time. Option is allowed where 
the contradiction cannot possibly be explained away. It is allowed 
only as the last resort as option means ignoring the authority not only 
of one but df tvo texts. 



CHAPTER 111 

GENERAL PRINCIPLES OF THE MIMANSA 
RULES OF INTERPRETATION 


IL Linga. 


SECTION I. INTRODUCTION 

The general principles of the Mimansa rules of interpretation in 
the words of K. L. Saikar, the learned Tagore Law Professor (,v), 
are as follows 

When a verb and tlie case governed by it have a self-evident 
_ _ , meaning and thus form a complete and independent 

sentence, this is called a 6V«//; no attempt should 
be made to strainer twist its meaning. This may be called theSruti 
principle of construction (a). 

When the meaning of a word or expression is not clear on the 
face of it, and its'ilatent force or suggestive power 
has to be brought out by the suggestive power of 
some other word or expression, this is called a Linga | and this principle 
of construction may be called the Linga principle (d). 

Where what is apparently a complete sentence has, in order to 
make out a satisfactory sense, to be read as part 
III. Vakya. ^ sentence connecting it with some other clause, 

this is called a matter of Vakya or syntactical arrangement. The 
principle of construction consisting of this process is called the Vakya 
principle of construction (c). 

When a sentence or clause by itself does not indicate its purpose 
but its purpose becomes clear when read with some 
other text appertaining to some other topic, this is 
called a case of Prakarana. The principle of construction herein involved 
is called the Prakarana principle of construction (ci). 

These principles form the science of interpretation of the Hindu 
system of Law and they are its backbone. 


IV. Prakarana. 


WPagegg, 

(a) Sahara Bhaaya III. iil. i+. p 3*3 Jibanaada's 
Edition; Laugakahi Bhaskara> p. 3 : Partba Sarathi 
Misxa's Sbaatra Dlpika p. 039 ; Apadova, p. 14 
Jibananda Yldyaaagara*s Edition. 

( 6 J Sahara Bbasya III, ill, 14. Jibananda Yidaya- 
sagra's Edition p. 313 ; Laugaksbi Bbaskara p. 6 ; 
Salikanatb Miara's Prakarana Panchika, p< 3 
(Benares edition); Apadeva’s Mimansa Nyaya 
Frakasba. p. 19; Modhatitbi’s Commentary on sloka 
3, Cb. I, Manu. 

ITT -8 


(c) Sahara Bbasya III, iii, 14 ; Jibananda Vidyasagai'a 
Edition p. 3^3 ; L^ngaksbi Bbaskara p 7; Kuma- 
rila Bbatta's Tantra Vartika p. 533 ; Apadeva's 
Mimansa Nyaya Prakasta p. 22 ; Jibananda Vldya- 
sagara’s Bdlilon ; Kaghunandana's Prayascbltta* 
tatva p. 480* 

( 4 ) Sahara Bhasya III, iii, 14; Laugaksbi Bbaskara 
p 8 ; Apadeva's Mimansa Nyaya Ftakasha p 46 ; 
Jibananda Vidyasagara^ Edition ; Ragbimandana’a 
Prayaschittativa p. 479. 
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general principles of TtlE MIM^NSA RULES 


SECTION a. THE FOUR PRINCIPLES 

Tlie term Sruti has a wide meaning in Sliastric Literature. It is 
treated as a sj'noiiym of the Vedas, but it has been 

The four prin- used in a special sense in the Mimansa, where the 

ciples explufnedi 

term Veda or Amnaya 3n9[T*T! is used in place of 
the Vedas. Sruti is always used to reler to a passage of the Vedas 
which clearly e.xpresses its meaning and intention as soon as it is 
pronounced, g., Savara Bhashya III. iii. 14 p. 313 (Jibananda’s edition) 


Sruti is a text which requires no extraneous aid for its meaning to be 
understood. Parthe Sarathi Misra in his treatise, ‘ Shastradipika ’ 
(p. 299, Benares edition) says, “ When an expression is capable of 
application on the bare hearing of it, it is a Sruti.” Laughakshi 
Bhashkara and Apadeva define Sruti to be ‘‘an independent 
pronouncement ” 

The expression literal construction is, therefore, equivalent to the 
Sruti construction of tlie old Aryans. Kumarila Pj^a would not call 
any text Sruti unless it gives a clear sense on thfl Borfrof^ ‘L He says, 
“ The sense in Sruti is on the face of it, while the sense in a Vakya is far- 
fetched." l [Tantra-vartika 

p. 535, Benares edition]. The same idea has been expressed by Max- 
well (at p. 4) in the following passage : 

" When the language is not only plain but admits of but one 
meaning, the task of interpretation can hardly be said to arise, It is 
not allowable, says Vattel, to interpret wliat has no need of 
interpretation. Absolnta sentenlia expositore non eget. Such language 
best declares, without more, the intention of the lawgiver, and is decisive 


of it.” 

According to the old Sanskrit composition, a Vidhi proposition must 
be short and simple containing a nominative case, a transitive verb and 
an objective case. When there is no doubt about the meaning of the verb 
and the objective case, the sentence is clearly a Sruti. For example ; 

i '* By the Mantra addressed to Indra 
establish the household fire." The expression 'establish the house- 
hold fire' is clear and explicit; so it is a Sruti. 

The cardinal principle of interpretation is tliat where an indepen- 
Importanceof proposition is stated in clear grammatical 

tlie iSmtl prin- language, that proposition must be accepted as it 
is, however disagreeable it may be. The interpre- 
ters cannot twist and disto;t it to suit their own views. This is called 
the literal principle This principle has been admitted by the author of 
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the Aphorism*! of lioary antiquity and lias also been recognised by 
modern civilized countries. Jaimini [III. iii. 14] says that where this rule 
is applicable, no otlier rules of interpretation should be resorted to. 

In other words, the literal construction or Sruti construction is a 
principle which deprecates aitificial construction. In cases when the 
language is not clear or the sense is not e.'cplicit or when the words 
are ambiguous in sense, or tlie sense is dependent on some other idea, 
the interpreter may have recourse to other methods of construction. 

The principle of literal construction has been recognised by 
Engrlish Law. Maxwell also who says ; — 

“Whore, by the use of clear and unequivocal language, capable of 
only one meaning anything is enacted by the Legislature, it must be 
enforced, even though it be absurd or mischievous. If the words go 
beyond what was proliably the intention, effect must nevertlieless be 
given to them. They cannot be construed, contrary to this meaning, 
as embracing or excluding cases merely because no good reason 
appears why they should be excluded or embraced. However unjust, 
arbitrary or Inconvenient the intention conveyed may be, it must receive 
its full effect. When once the intention is plain it is not the province 
of a court to scan its wisdom or its policy. Its duty is not to make 
the law reasonable, but to expound it as it stands, according to the real 
sense of the words,” 


Linga, Vakya and Prakarana are rules of interpretation of an artificial 
Relative force compared with the Sruti rule. Linga 

ofthe fourprln- determines the meaning of a word ora clause in 
ciples. yyord or another clause, without 

joining the other word or the clause to it as part and parcel of 
the same sentence. I 

[Savara Bhashya III. iii, 14.] 

Laugakshi Bhaskara has also explained this 'suggestive power’ 
?i5g[5rTJisr‘ According to Savara Bhasliya (III. iii. 11), Vakya 

is the principle of making out a propositioti by reading together 
apparently disjointed words and clauses 

So V<diya relates to the structure of the sentence, while Linga 
relates to the meaning of which a word or sentence is susceptible 
from appearance. Savara Bhashya (III, iii. 11) explains Prakarana 
as the principle wlieie a clause is subordinate on tlie face of it, occurs 
isolatedly without its principal and is connected by the logic of the 


subject with some principal clause which is more or less incomplete 
without it. 
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%!?> sriq^si 

^Ta?l^ST5K?:i!IT?^?f^?;^3!I5rif«fc5Iig[^l LaugrliaUsia Bliashkara also says 
I K L. Saikar (at p. 103) lias explained their relative 
position thus : " Linga requires extrinsic light in the shape of what 

is suggested by something else. The Vakya requires the addition or 
insertion of some wanting links in tlie shape of words or clauses and 
the Prakarana requires reference to an object or purpose elsewhere 
expressed. In all the three cases there is a want or susceptibility in the 
word or clause which engages your attention, and that want or 
susceptibility is satisfied by something outside. But what is a Sruli 
has no want by its definition. .So when a clause or sentence that 
engages your attention is a Sruti i. e., independent and clear in meaning, 
you need not resort to the other modes of construction. You will further 
see that when the text that engages your attention is not a Sruti i e., 
not absolutely clear in meaning, tliat next least onerous method to 
deteimine its meaning is by the light or the suggestive power of other 
clauses (Linga), and not by trying to reconstruct the sentence by 
bringing in other words or other clauses. This latter process (Vakya) 
should only be resorted to failing the former. Again, if an object and 
purpose of a clause or sentence be found by either availing of some 
extrinsic light (*, e. by the Linga) or by reading the clause or sentence 
with words or clauses added to it in a proper manner (;. ^., by the 
Vakya), then one should not proceed to seek its purpose and object 

elsewliere In each of the three cases there is a want and a 

supply of that want, but the thing wanted is dilTerent in each case. In 
the case of the Linga what is wanted and supplied is a certain light 
regarding the significance or the effect of certain words In the case of 
Vakya, however, there is an expectancy Akanksha in a phrase or clause 
for some other phrase or clause which together with the former would 
expre.ss one complete idea, in other woid.s, would constitute one 
complete sentence. So here the want is of some words or phrases. 
Again in the case of Prakarana the want is that of a purpose in a clause 
or sentence representing a deuil, while there is another clause or 
sentence which has the puipose but which is more or less in neeil of the 
detail.” 

Kunte, the author of .Sadilarshanacliintanika (at p. 687-691) also 
remarks ; 

"The Mimansakas define Sruti or a dirrct statement to be a word 
or a sentence wbicii at the first sight conveys its sense, about the 
interpretation of which no argument or reasoning is necessary, which 
does not necessitate the analysis of compound terms or the consideration 
ot its etymology. They define Linga to be that which involves the 
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consideration of the derivation and et 5 ’mology of a word, and employs 
inference in settling the sense either of a word or a sentence, One 
consistent sense is conveyed to the mind hy a variety of words bearing 
dilTerent relationsliips to one another, and arranged in an order 
prescribed hy tlie rules of grammar. Ti>e evidential power of sucli a 
sense is exegelically called a V.ikya, which we have translated 
by the synlactical conslrnctton of a sentence. It is recognised hy the 
Mimansakas as metliod of pi oof interpreting a passage. Why is the 
syntactical construction or its c.'cegclical power considered to be a method 
of exegetical proof hy the Mimansakas ? Because in interpreting a 
passage, it is necessary to determine whether a given sentence is a 
simple or complex, single or compound, subordinate or co-ordinate, 
divisible or non-divisible sentence... That method of exegetical proof 
which examines the relationship between dilTerent subjects treated of 
in a passage, which distinguished the principal subject from those 
merely subordinate and coiiduciv'e to its elucidation, and which 
determines the interpretation of a given passage is called by the 
Mimansakas Piakarana," 

“Each of the three principles, Sruti, Linga and Vakya has a two- 
fold application. The Sruti is either a word or a sentence the intention 
of which is self-evident. The Linga is either the implied sense of a 
word or of a sentence. The Vakya is the making out of a proposition 
cither by joining together apparently disjointed word.s, or by joining 
together apparently disjointed sentences " (p. 106). 

Kegarding Sr//tJ, Laugakshi Bhashkara (Dr. Thibaut’s translation) 

says "Direct statement (Sruti, literally ‘text’) we 

BhMh]^ra^*ex- define as irrespective of independent words (words 

planatlon of the ^vliidi intimate their sense directly without any 
four principle. / ^ 

intermediate steps of the nature of those required 

by the other means of proof.)’’ As regards Linga, he says, “The 

sngge.stive power of all words is Linga” 1 : 

He defines Vaiyn to be 
‘syntactical connection.' I1 Dr. Tlubaut translates 

the whole passage as follows : “By sentence or syntactical connection 
(Vakya) we understand common employment and by this term we 
understand the connected enunciation of two words denoting two things 
wliicli in reality stand to each other in the relation of principal and 
subsidiary, although this is not indicated by second case affixes etc., 
directly indicating the one of the two things to he the thing to he 
accomplished by the other etc., (which relations are directly indicated 
by Vibhakti-Sruti etc.)” Pragma is defined by him to be “the relation 
of interdependence between passages,” I 
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Apadeva defines Sruti lo bo "an independent pronouncement." 

. , . His explanation Ls the .same as that of Laugakslii. 

Apaaeva^s ex« ^ 

planation of the He points out that ati applicatoty Vidlii is a SiulL 
four principles. ^vi,en its applicatory eliaractci is evident on tlie 
very pronouncement of tlie wotds coraposintr it. 

m l l Tlien he shows that 

mr/Art of a word means its self-evident meaning, wliile Laksluinai thn 
means the sense gathered hy implication ^ 

5Tgi!i«r5r iifa«iFfr i i Apadeva has defined 

Lin^a as the sugf^estive power of ideas. 

It has been shown how an applicatory Vidhi is made out by the 
suggestive power of ideas, and when so made out, it is implied {Kalpya) 
^S^SfTTsnsiffeff* I ; while an applicatoiy Vidhi by Sruti is direct 

ipratyakshya) SISR^I^ iOS^sfer f^»'3 «K9:«T: 1 

As regards the principle of Linga, Laugalcshi points out that the 
suggestive power or the light which indicates the true meaning is 
to be supposed in the word or clause, the meaning of which is to be 
explained, while Apadeva says that according to the great Rishi 
Jaimini himself, it is to be supposed in the word or clause which 
assists the explanation, and which is distinct from the word or clause 
requiring explanation. This difference is of no importance as when a 
word or phrase is explained in the light of another word or phrase, 
the explanation is effected between the two, Tlie word or plirase 
requiring an explanation has a latent power [Sakii) to explain itself, 
as it is prone to receiving light from outside. 

Apadeva applies the principle of Vakya to tlie case of an 
applicatory Vidhi in this way that an applicatory Vidhi is diiect when 
a thing enjoined to he used is put as the objective case of the vetb 
expressing command, 'But when it Ls not so put, as in the case of the 
text— he whose Juha is made of Parumvood etc here one lias to 
make out by leading all die words of the text together that the making 
of lhe7«/m is the oliject of an injunction. This i.s an instance of the 
Vakya principle. He says that such a case amounts to reading (by 

importing) a command LSheski) with the object of command Ishesha]' 
[p lOS], 

As regards Prakarana, Apadeva says that the object of Prakarana 
is to show the manner in which an injunction i.s to be carried out. It 
cannot indicate the materials which are required for the fulfilment of 
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tlie injuiiclion. Tliey must be indicated by a Siuti ot a Linga. 

ag nsR^aiTgi 

Kumarila Bliatta says; — "To take what has a manifest sense in a 
larger or smaller sense is to incur the fault of 
ta’a K^lan^on* attributing inferential or double sense. Therefore 
' this is not to be supposed." 

I 

The enlarged meaning of the vvortl nirapeksha ' independent ' in 
the definition of Sruti — " Independent pronouncement is Sruti ", has 
been explained in the following passage [Tantravartika, Ch. Ill, pada 1, 
Benares edition p. 659] A Sruti no doubt is exptessive of its own 
meaning. Sometimes, however, it clears up what goes before. Thus 
though it acts for the benefit of another thing, it is by way of 
supplying a pre-e.'cistmg want." 

Bhatta explains Sruti to be a Vidhi or Vmiyoga or an l/M (an 
injunction, an applicatory proposition or a declaration.) 

I He interprets Linga to be Shabdasya Ukti Shakti (the 
declaratory force of words) is clear that in both 

of these definitions there is Ukti or declaration ; so he says that Sruti 
■ and Linga overlap each other The following passage may be quoted 
[Ibtd^. 839]: “ A Siuti being either an injunction or a declaration or 
an applicatory proposition, each of tliese is made out by a declaratory 
foice of woids and is not without such force. Again, take the instance 
of Linga in the idea ol Indra (implied by the word Garhapatya) it is not 
without the element of Sruti so far as a Sruti is a declaration." 

^ «i fsT^T i 

Bhatta thus discriminates between Sruti and Linga and raises the 
objection that the definitions appear to be faulty and to overlap each 
other. 

He himself also refutes the objection thus : " True apparently 

they overlap" I 'But when you understand 

the proposition usually given as an instance of Sruti, vig., Aindra 
Garhapatya etc., the understanding is not by the declaratory or 
suggestive power of any word, but you understand it because its 
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meaning is self-evident. Also when you understand garhapatya to 
mean ludra you do not realise this meaning by the literal pi incijile 
of this Sruti.” 

5Ps[i?fc5Rfirsn^?iT sT^^BTRicrT ii 

Further in connection with an applicatory proposition lie says : 
" In one case [i. e , in the case of Sruti) in the absence of the suggestive 
power, the mantra by itself opeiatcs as an applicatory Vidhi {shesha). 
In the other, the sense of this applicatory Vidhi not being expressed, 
the suggestive power is availed of.” 

it 

Eventually Bhatta lays down the lule that when a word has 
a clear and obvious meaning, it is a Siuti. But when the meaning is 
realized by implication, it is the case of a Linga, 

Bhatta similarly deals with and discriminates between Valcya on 
the one hand and Sruti and Linga on the other. He says, *' No Vakya 
whatever can exist devoid of the suggestive power of words, of 
a declaratory character and in the vicinity of other clauses." 

1 So a Vakya contains Linga and Sruti as well as its own 
features of being affected by collocation. This objection is explained 
thus; "It departing from the self-evident meaning you assume 
‘ Garhapatya upaiisthaU ' to mean ‘ Iniira upatistkate ’ by applying the 
Linga, in either case there is a Vakya ; why then assume supeifluous 
things (Sruti and Linga.)’. 

The following passage answers the objection. " In Vakya the 
sense is not cleared by suggestive power nor is It a self-evident 
applicatory Vidhi, being only a proper association of terms directly 
perceived.” 

The sense of the above passage is that a sentence which is made 
intelligible by Linga may be in form a Vakya and so also a sentence 
which Is clear in meaning. But such cases are practically excluded 
from the Mimansa conception of a Vakya according to which only the 
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case of making out sense by examining and arranging the collocation 
of words and clauses is called Vakya(n:}. Accordingly it is said ; ‘Where 
devoid of Linga and the like a Vakya serves to give shape to a Vidhi, 
not, however, when joined with these it merges into nothingness" [&). 

sr il 

Again it is observed that wheie so-called clauses had no meaning 
before, to construe them into a single proposition is Vakya (c). 

ST l The following 

passage from Slokavartika [Adhi. 7, Sloka 92] may be quoted with 
advantage in this connection: "By Vakya you get as if a special sense 
by (considering) its own structure.” ^ST 5erT*l!f^Ct^ST 

g-qsis^ I 

Bhatta discriminates Vakya Prakaraiia thus: the latter is defined to 
be a passage which has a relation of intei dependence with another 
passage, while in the former also a clause to which other clauses are 
to be added in order to form a Vakya, stands, so to say, in expectancy 
{akankslid) of such other clauses, There appears no material difference 
between the two The only difference is that in a Vakya the parts are 
Joined grammatically as members of the same sentence, whereas in 
the case of a Prakarana there is no such Integral organic connection. 
Thus in many respects a Vakya is a Prakarana plus a syntactical 
connection, as is evident from Bhattapada (rf). “In Vakya there is a 
direct union which is not the case in Prakarana. A Prakarana is brought 
in by mere want, hence it is inferior to a Vakya" {e). 
p. 880]. 

«T ^ ^ i 

^T«T^T^S3Tn5T5?TT cfT^cTT II 

The discriminating features of Sruti, Linga and Vakya were 

o . originally given by Savaraswami in his learned 

Savara Swaml. . t - • • , .. u 

treatise the Jaimim Bhashya, subsequently 

enlarged and annotated by Kumarila Bhatta, The prominent features 

of these were explained by him by referring to the text: "By Indra 

mantra establish the Garhapatya." This mantra is admittedly a Sruti, 

and as such not open to construction by the Linga principle. The 

Swami asks the following questions, " What is that in it which makes 

it a Sruti ? What is that in it which might make it liable to construction 

by Linga." [Savara Bhashya III. iii. 14]. 

(a) K L. Sarkar Mtoiansa Rules of Interpretation 
P* “3. 

(A) Ibid p. gxp. 

111—9 


(c) Ibid p 426. 
W) Ibidp 8jo. 
(«) Ibid p 880. 
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5*!: srfa: f fsf H ? The above questions are answeted 

thus ; " In the above, Sruti is (appreciating the sense of) tlie word 

Gaihapatya by the very utterance tliereof. What again is Linga ? It 
is the force of tlie passage : — ‘•Even protect tliou Indra and not injure 
thy servant." By this force Indra is shown to be a particular deity 
and thus in the text in question vtz., Ati/dia Gat hapatyam upatisthate 
Garhapatya miglit mean Indra'' 

"Now what is Vakya ? It is a number of words (or expressions) 
collectively making out a proposition." ^ SfW ? 

I The Swami then goes on to say : “If 
this be tlie definition of Vakya tlien the text, 'By Indra-mantra 
establish the Garhapatya' is also a Vakya. So also is the text — “even 
protect thou Indra and not injure thy servant. 

1 He then 

proceeds to explain that the above two texts should not be treated as 
Vakyas, although they are Vakyas according to the usual idea. He 
says: Generally speaking the above texts are Vakyas in-as-much as they 
consist of a collocation of words, all and each of which make out the 
sense. You are however to differentiate them, one as a Sruti-Vakya 
the other as a Llnga-Vakya and are thus drawn to find out the difference 
between a Sruti and Vakya, and a Linga and Vakya." 

511 fsf 

^ [Savara Bhashya III. iii. 14]. 

“Tliis difference is stated as follows : That power of words which 
(apart from its manifest sense) tends to lend expressiveness (to other 
words) is Linga. Wliere the communication of the sense takes place 
from the bare utterance, this is called Sruti; to liear is to understand 
by hearing." 

?is^5*T s»qqr*ii5TT^qTq*rfq^ 

I 

Therefore, a Sruti-Vakya and a Linga-Vakya are distinguished by 
Savaraswami and he thinks that of the two texts one is a Sruti-Vakya 
and the other a Linga-Vakya, but no where he says anything as to what 
a Vakya proper is apart from a Sroti-V'akya and a Linga-Vakya. 
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Adhikarana Kaumudi is a well known Miraansa work by Udichya 
Bhatlaclmrya. He taltes a Sruti as the operative 
charyay**^**^***' Vidiii proposition describing in clear terms 

the tiling to be done by means of the second case 
termination. He himself realises this narrow view of Siuti and quotes 
the definition as given by Vachaspatl Misra : "A Siuti includes 
all case terminations, eacli conveying its proper meaning and 
expressing a clear sense of the proposition without extrinsic help.” 

There is no 

special treatment of Linga and Vakya which is worth noticing. 

With reference to matter, the whole range of Vedic texts is divided 
into : (1) Vidhi positive and negative, (2) Arthavada 
(3) Namadheyas ; and with reference to the manner 
to matter and of expiession, it may be divided into : (1) rules and 
manner. expiessions directly expressed, (2) rules and 

propositions constructively made out which may further be sub-divided 
into : (i) Rules and propositions made out by way of Linga or 
construction with refeience to the suggestive power of words and 
expressions ; (ti) Rules and piopositions arrived at by adjustment of 
syntactical relations or by tile Vakya principle ; and (iii) Rules and 
propositions got out by an adjustment of the purpose indicated by one 
passage with reference to that indicated by another, both tending to 
formulate one transaction; that is to say, by the Prakarana principle. 
This latter classification or sub-division holds good for the Smriti works 
as well. 

SECTION a. THE FOUR PRINCIPLES EXPLAINED 

I, THE SRUTI OR LITERAL PRINCIPLE 
Taittriya Samhita has discussed the text in relation to the 
superiority of the Sruti to the Linga principle, ' Aindrya Garhttpatyam 
upatishtheae.' [4. 2. 5. 4] and it has been 

explained that where the predicate of a proposition is a Sruti as in the 
above text Garhapatyain, or where it is clear and unambiguous in 
meaning, the fact tliat a subordinate word in tlie sentence raises doubts 
in the mind of the reader is no ground for interfering with the plain 
meaning of the Sruti. Tliis Is a maxim which has been establislied 
after fully discussing this matter and has been termed as Garliapatya 
maxim. This text has been further discussed thus ; Aindrya means 
"by means of the Mantra addressed to Indra” and ' Garhapatyam 
npatishthate’ means ‘establish the household fire-god.’ It appears 
unreasonable to worship the household fire-god by means of a Mantra 
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invokinT Indra, so tlie objection is raised tliat tlie word Garhaptya 
should not be taken in its plain and clear sense of liouse-hold fire-god, 
but sliould be understood to mean Indra, as Indra resembles the fire- 
god and is also a suitable object of worship. The Linga principle 
applied to another text is “ Kadacham stanasi netidra sac/tasi 
daslmslie" vvhicli means, ‘ tliou Indra ever preserve us and not destroy 
your followers." Jaimini [III. ii. 3] has opined that the text being a 
clear vcichanci (expression), the word Aindri cannot prevail 

I It has been further suggested [III. ii. 4] by 
him that as it is only a subordinate expression, it cannot affect the 
meaning of the operative expression which is clear on the face of it 

The effect of interpreting the text in this simple way is this ; there 
is no ambiguity as to the meaning of the principal word and there is 
do doubt as regards its intention; the only difficulty is that it is not 
reasonable to worship one god with a mantra addressed to another. 
Maxwell has also laid down an identical principle that a clearly expressed 
intention cannot he modified on account of any apparent unreason- 
ableness. This maxim shows that when the Sruti and the Linga 
principles produce opposite results, the former is to prevail. Jaimini 
has clearly explained tliis in sutra 41, Ch. i, Bk. IV, "when there is 
an (express) text, considerations of reasons are of no avail." ^ 

The modern Shastric writers have expressed this Sruti 
principle by the popular saying, “As the e.xpression so the thing 
expressed” I This maxim means that in 

interpreting the meaning of an expression one should go only to the 
extent of the power of expression— neither more nor less. This 
is the sense of the Sruti principle as understood by the modern 
authors. 

The ordinary instances of Sruti are as follows : 

“ Sivarga Kaitio agnikottram Jnhuyat," 

“ Swarga Kmno darsa panranamashabhyain yejeta'' 

A Sruti need not necessarily be a Vidhi. An Arthavada or a 
GunaVakyamay be a Sruti. It requites no construction; ratlier it is 
the key of construing otlier texts which are not so clear and 
unambiguous. Thus Siuti serves to explain other passages. Now the 
question arises as to what is the difference between a Sruti and a Linga. 
The difference is that, in the Linga, the passage or the sentence which 
throws light is qot a Sruti; when such a passage Is a Sruti the 
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construction is regarded as llie Sruti principle. Srutis, tlieiefore, are 
brought to bear upon other texts to remove doubts not so much as to 
the meaning of these texts as to the mode in which they are to be 
applied. .Tlie following examples illustrate the point. In Sutra 24, 
Ch. I, Bk. II, it is said “by joining with the Sruti a certain class of 
passages is invested with the Apurva sanction in the way of a 
Prakarana." 

I In Sutra 5, Ch. ii, Bk. II, the objector says, “Prakaranas 
which are said to refer to the Paurnamasi are really in the nature of 
general clauses (Gunas) by virtue of a Sruti " I 

Sutra 2, Ch. IV, Bk. II, with regard to the question whether the text 
“Agnihotra should be performed life-long” enjoins perpetual performance 
of the Yaga or from time to time, an appeal is made to another Sruti 
settling the question in favour of the latter meaning 

It is a clear principle that when an authoritative proposition is 
quite clear and explicit, it is employed to remove doubts in other 
doubtful cases. 

Our present digests of Hindu Law follow the aforesaid four 
Different deai^- P*'i“C'ples vi3„ Sruti, Linga, Vakya and Prakarana, 
nations of four but under diflerent designations, For instance, 
principles. Jimutavahana in para 29, Ch. I, using the Sruti 

Principle says : — 

‘‘Therefore, the text of Manu must be argued [by you] to intend 
the prohibiting of partition, although the son's right subsists during the 
life of the father. But that is not maintainable. For it would thus bear 
an import not its own." 
p. 123 (1). 

31 ^ 

He means to say thai in the text of Manu the words “they have 
not power over it, while their parents live ’ clearly means that the sons 
have no such right during the life-time of their father. If you ignore 
this, you are guilty of violating the Sruti principle of interpretation. 
Lakshna Artha has been used in place of Linga and Upalakshana for 
Prakarana by the same author. 

II. The Linga principle 

The Sruti or literal principle is one of loyalty and faithfulness, but 
the other principles are based more or less on critical reasoning. In 
the legal world, loyalty is of greater importance than critical reasoning. 
It is on this account that the Sruti principle is preferred to others. 

The word ‘Linga’ has two meanings— a general sense and a special 
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Mimansa sense like Sruti — one conveying a wide and general meaning 
to denote any text of the Vedas, and the other a special meaning 
signifying the literal principle of interpretation. Linga in general means 
a peculiar sign which is invariably connected witli a matter so that the 
former indicates the latter^ while in the Mimansa sense it means the 
suggestive pozver of words and ideas. Laugakshi Bliaskara has 
defined Linga as being the suggestive power of words 

I Apadeva has also defined it in the same 
way, but more comprehensively 1 

•Jaimini and other sutra writers use the term Linga in its comprehensive 
sense. A critical consideration will show that it is of tivo kinds, that is 
to say when the ambiguity and the doubt regarding tlie meaning and 
effect of a word or a sentence are removetl (1) by the suggestive power 
of some particular word or words in the sentence itself or (2) by some 
other passage which bears upon it. Apadeva also says ; " Linga is 

of two kinds— that which depends on some extrinsic evidence having 
a relation with the passage in question and that which is independent 
of such extriiusic help. ’ 

I W- Tins fact is illustrated by him in the 
text " Barhi devasadanam danti." 

(I cut the grass for making a seat for the gods) the suggestive 
power which points to the word " dami ” being used in the sense of 
cutting proceeds from a Prakarana of the Darsapaurnamasi Yaga 

W- Sree Bhatta 

Sankara also in his learned treatise, ‘ Mimansa Balaprakash ’ explains 
the dual character of Linga, and says that where the suggestive power 
of the words of a sentence explains the meaning, Linga is aided by 
Ekavakyata, e., the Vakya principle is sought in aid. 

In Slokavartika written by Kumarila Bhatta the word ‘ Linga’ has 
been used to denote the matter which suggests the meaning, while 
‘ Lingi ’ to signify that of which the meaning is suggested. He has 
explained in detail that Linga must not be an imaginary thing but some 
fact which is directly perceived. " Where one to whom a consciousness 
of the suggested meaning of worils arises from the suggestive power of 
some other matter of which one is conscious hy direct perception, for 
.such a one there is notliing more to be desired. ” sr??r^T5^iT<rTfaffi?iFR' 

[Slokavartikrt, 

Anumanana Chapter, Sloka 169], 

Even in a case wltere the consciousness of the suggested meaning 
of certain matter is due to the suggestive power of a matter whicli is 


(»} Nar>ya Pntkasli, Jibanaoda Edition p. tg. 
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inferred, tlie inference of the existence of the suggestive matter must 
be based on facts directly perceived.” 

*T3lTCllgfiTcJTf55r|fT^5lff ^ 575*5 *7^ I 

a?tTf«T •■%!?* II [Ibid J70]. 

Barhi Nynya (grass maxim, i well illustrates the Linga 

Illustration of following text : I 

Linffa Principle "Oh grass! I do somethimg (dami) for making a 
by Barhi maxim, gods." The first doubt regarding the 

meaning and force of this text is whether it is merely the direct report 
of an address made by a votary or it is an applicatory injunction 
enjoining a duty. This doubt is cleared by the Mantra-Liiiga which 
lays down that although a mantra (hymn) is a vocative declaration, 
it has a suggestive power which goes to show tliat its purpose is to 
lay down an applicatory Vidhi. This proposition has been laid down by 
Jaimini in Sutta 1, Ch. ii, Bk. III. 

In this case, cutting the grass for making seats for gods, is a 
prakarana of the Darshapauranmasi Yajna, and this is indicated by the 
suggestive power of the texts relating to that Yajna. 

The next important question is, what is the duty enjoined by it } 
i, e., what is the meaning of the word 'danu' ? It is, — to prepare a seat 
for the gods. In order to know the precise character of the act it is 
essential to know the exact meaning of tlie word ‘dami', which can be 
done by ascertaining the meaning of Barhi, as it is to Barhi tliat the 
address is directed. The meaning of the word 'Barhi' will serve as 
the Linga to the meaning of tlie word ‘dami’ and the force of the whole 
text will become apparent. 

Barhi has two meanings (1) Kiisa grass (2) Ulpa grass. If its 
first meaning be accepted, then ‘dami’ will mean ‘I cut' and the 
meaning of the whole sentence will be ‘I cut Kusa grass to make 
a seat for the gods.' If Ulapa grass be taken as the meaning 
of Barhi, the , sentence will have another meaning. Therefore 
Barhi must be taken to mean Kusa grass in tlie primary sense, 
the otlier meaning being only secondary or figurative, So the 
text would mean— ‘I cut Kusa grass to make a seat for the gods.' 
The mantra, therefore, imposed the duty of cutting Kusa grass 

[Mimansa Nyaya Prakasha p. 19]. If Ulapa grass would have 
been understood by Barhi then probably dami would not have meant 
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' I cut'. Laugakshi Bliaslikara in liis Aitlia Sangraha (p. 69) concludes 
the maxim tlius, “ By this tlie force of tlie Mantra i.s sliowii to be that 
Kusa is to be cut and not Ulapa, By the Linga thereof [i, e, of Barhi 
it lias the suggestive power of showing that it is to be cut.” 

f:?J5t5RT!fc5 fig a'Si’Tifer sisTfiTf?^ 
f5if(g.?TiWfi swT??f«rgJi5rn«if?t i From the last sentence it 
is clear that the suggestive power of the word is to clear up the meaning 
of the word ‘dami’ to be ‘I cut.' But the first sentence is not clear on the 
point. In another passage Laugakshi takes a narrow view of ihe scope 
of Linga and says ; '' Suggestive power is like the conventional sense 

of words, it being different from an etymological sense, the sense of 
compound words (deriving their meaning from the component parts) 
being different from Linga words which are based on conventional 
meaning." 


^fi I 

5635131^ f5T9ItgTg.ll 


The Linga principle of construction not only implies the 
suggestive power of words but also the suggestive 
power of ideas or rather of association of ideas. 
The Pranabhrlt Adhikarana Snil^Tf^iQgi^TilT 


Pranabhrit 

inaxin> 


[Jalmini I. iv, 17] whicli is based on Sutra 28, 
Ch. IV, Bk. I, illustrates the Linga of the latter class and shows how 
words acquire a purely conventional meaning by the Linga process. 
In Taittiriya Samhita [p, 5. 3. 1. 2] there is a passage: "He disposes 
the Pranabhrit." sng|TT«T ggf(«IT% 1 Again in the same Samliita 
[5. 7. 2, 3 ] there is a similar passage: "He disposes tlie Ajyani.” 

ggg’gifg II How what is the meaning of Pranabhrit in the 
one case and of Ajyani in the otlier ? The words 'Pranabhrit ’ and 
‘ Ajyani ’ are respectively the names of two Mantras or verses which 
begin with those words. These verses are used in consecrating bricks 
required for certain purposes. From tliis fact the bricks consecrated 
by the Pranabhrit Mantra acquired the name of Pranabhrit. Similarly 
the bricks consecrated by the Ajyani Mantra acquired the name of 
4ijyani, But in course of time the whole heap of bricks of a particular 
kind came to be called Pranabhrit because one or two bricks of that 
heap were consecrated as Pranabhrit bricks. Tims the instance of 
Pranabhrit becomes a maxim for extending the scope of a name in 
the above manner. And the instance of the Pranabhrit and that of 
Ajyani being similar, the one supports the other. lu fact, the meaning 
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of the words Pranabhrit and Ajyaiii in these cases is determined by 
the peculiar association of the words and by the context of the passages 
in which they are used. Such a use is theiefore called Linga%amabaya 
(embodiment of the L,lnga) (n). 

Lakshana Artha is often used instead of Linga, whicli Jaimini 
himself identifies with Linga. Jimutavaliana in 
leirt terms'*”*^*" section 3, Chapter IV in constiuing a text of 
Yajnavalkya in the light of the suggestive power of 
another text of Manu and also in paras 17 and 18, section 2, chapter IV 
where he discusses whether interpretation by the suggestive principle 
is applicable to the case which he was considering in those sections, 
used the word Lakshana Arlha in the same sense as the Linga. 

Jaimini treats Linga as the index of a passage found in another 
. passage while 'artha' conveys more or less its 

between Linga ordinary meaning or purpose. His butra [I. vn. 2J 
andArtba. Linga of a 

passage (found in another passage) being joined with its purpose 
becomes a gloss on it” clearly expresses that its indicia or suggestive 
power as found in another passage coupled with its own purpose 
becomes, as it were, a gloss on itself. 

The difference between Sruti and Linga is well illustrated by 
the text Aindra Garhapatyam Upaiishthate, 
Garhapaiya means the sacred fire or household 
sacred fire and upatishthaU means establishing 
fire. This is the Sruti meaning of the expression. But Gar/iapatya 
may mean Indra thus. The Mantra, ” kadachana starirasi 
nendfasaschasi dashuste. (Tiioa Indra ever preserve and not destroy 
us) indicates Indra to be liousehold deity. By the suggestive power of 
the Mantra “ Kadachan starirasi, etc, Garkapatya in the text means 
Indra, In this case Aindra Garhapatyam Upatishthate is the Lingi, 
the matter, the meaning of which is suggested and the Mantra Na 
staqirasi etc. is the Linga, 

In Dattaka Mimansa Nanda Pandit referring 
shows that though the word 

reJardlngT^Ia! expressly to five 

only, the word is applied 


Sruti 

ga< 


and Lln- 


to Pranabhrit maxim 
' sub.stitnte ' was first 
descriptions of sons 
to all the twelve 


descriptions by general use. Otlier digest writers also have often been 
driven to the necessity of forming constructive rules on some of 
the most essential points of the law of succession and inheritance, as the 
old law-givers had omitted to lay down any express rule on such points, 
as when the right of proprietorsliip vests in a son or sons in property 
belonging to the family. In the text, "After tlie (death of the) father 

(a) K. L. Sarkar'g Mimansa Rules of Interpratatioa p. 1334 
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and mother, the bretliren being assembled, must divide equally the 
paternal estate : for they have no power over it, while their parents 
live," Manu’s assertion about the proprietary right of the father during 
his life-time, is an indirect proposition. Its literal construction will not 
determine the question, specially in face of the texts of Yajnavalkya and 
other similar texts to the effect that neither the father nor the grandfather 
is master of the whole immovaljle estate. But these texts are also not 
clear on the point. .So Vijnaneswara and Jimutavahana had recourse 
to various rules of construction to determine these points and this process 
involves what Jaimini called Linga, Vakya and Prakarana, though each 
process led to different conclusions. 

There is no direct proposition as to the eternity of the Vedas 
Eternity of the I'lemselves, but by the Linga principle of 
Vedas by Llnjfa construction it has been so held by Jaimini. There 
principle. following text in Rik Samhita V. 76. 5 : 

" Oh Virupa by speech which is eternal 1" Jaimini [Sutra 23. Ch. I. 
Bk. i] establishes principle for the eternity of the Vedas by the Linga 
principle, for the eternity of speech being assumed in the above text, 
a proposition asserting it can positively be construed. 

III. The Vakya Principle 


Vakya is the process by which syntactical connection between 
one word and another, and between one clause and another is fully 
determined where such connection is not clear on the face of it. It is 
not used in its usual sense of a proposition or sentence. 

Jaimini fill, iii, 44] defines Vakya thus : “ The unity of idea 
constitutes the unity of a Vakya; if it be divided, then one part becomes 
as if pressing for another." 

He explains that Vakyas become different, when one co-ordinate 
proposition begins and another ends. " In the case of co-ordinates, there 
is division of a Vakya (proposition).’’ Laugakashi Bhashkara defines 
Vakya to be Samavibyahara I (putting together) 

and says : " It means the connected enunciation of two words 

denoting two things which, in reality, stand to each other in the 
relation of principal and subsidiary, although this is not indicated by 
second case affixes, i’/i: , directly indicating the one of the two things 
to be the thing to be accomplished by the other etc^ (which relations 
are directly indicated by Vibhakti-sruti etc)" 


The passage though a bit obscure, shows that the real gist of the 
Vakya principle is to find out a grammatical relation which is not clear 
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on tlie face of it. But where the grammatical relation between sentences 
is explicit and the meaning of the words clear, it would be called literal 
construction. 

In the Adhiltarana called Sandigdliarthaniiupauadhikaianain 

Jaimiiu [I. iv, 18. Adhi ] lays down, “In 
cases of doubt, the solution is by reading into the passage what forms 
the sequence of it." ‘v. 29]. There is the text, 

“He places besmeared pebbles of sandstone.” 

Then follow the words, " Ghee is indeed light. [Taittitriya 

Samhita 3, 12, 5, 12], 

In the above passage one does not know what is the meaning of 
besmeared pebbles. With what are the pebbles to be besmeared ? 
This difificulty is removed by the succeeding clause which speaks of 
Ghee. So it must be understood that the pebbles are besmeared with 
Ghee. Here you will observe that in order to make the meaning of 
the passage clear, it is not only necessary to utilise the term Ghrita in 
connection with the term akta 3I?RT (besmeared or anointed), but also 
to supply the word ghritena (by ghee) before the word ahta 

I It often happens that the Vakya principle involves the 
introduction of some variation in the structure of the sentence. The 
following will serve as an illustration of the point. “He, whose 
sacrificial ladle is made of Parna wood hears no evil sound ’’ 

I Laughakshi Bhaskara 

makes the Vakya principle bear upon this text in the following manner 
(Dr. Thibaut’s translation) : 

“ The passage ' he whose sacrificial ladle is made of parna wood 
hears no evil sound.’ Here we see from the manner in which the words 
parna wood and ladle are joined, that the ladle should be made of parna 
wood. Nor is it to be said that the circumstance of being made of 
parna wood is purposeless as the ladle could be made also in a 
different way (f e., from some other kind of wood). For the word ladle 
intimates at the same time the peculiar transcendental result to be 
accomplished by it (by a ladle made of parna wood). So that the sense 
of the passage is “By its being made oi parna wood he is to realize 
the peculiar transcendental result connected with the ladle, by means 
of carrying in it the oblation, after it has been taken out of the vessel 
(by avadana). As it thus appears that if the ladle is made of parna 
wood, then the transcendental result to be brought about by it ensues 
and not in any other case, the circumstance of its consisting of parna 
wood is not purposeless. The phrase “ by means of carrying in it the 
oblation after it has been taken out of the vessel by avadana ’’ (f. e., the 
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last phrase of this clause) is necessarily to be used as otherwise the 
quality of being made of pinna wood might be extended to Sruva, Sruk 
etc, also. ..." 

sqrsrT sr cr in'# qsijfcrT^^: 

I ? f^gk^riCT^T simtftfstfe i n?f 

qqct*TT «r% 31 . agjeritqntj^ *Tsrfa 

a qqrW^^T |qeqfq[ 1 if? ghlFSl^fa ^1?^? ??.5qn I HP??! 
3?Tf8[S?fir qqraiq^l l Laugakslu Bhashkai a, p. 7. 

In short, Laugakslu Bhaslikara says, though somewhat obscurely, 
that the clause "he whose ladle is made of /«?'/«? wood hears no evil 
sound ” should not be read as it stands, but that it should be read as 
if certain other words which occur later on formed part and parcel of it. 

The application of the Vakya principle gives the text quite a 
different reading from the original text and the variation becomes 
unavoidable to make it useful. Thus the proposed reading makes it 
an applicatory Vidhi with the proper sanction attached to it. The 
change is brought about to give effect to the axiom of avoiding 
meaninglessness to a text. 

Aruni maxim well illustrates this principle of construction. That 
text is, Aru/wya pingakshaikahayanya somani krinati [Taittiriya 
Samhita 6. 1. 6. 7] 

"Buy^’wraby means of the red-coloured, pink-eyed and one 
year old." Three adjectives are found in the above without a noun 
which they qualify. What is that thing which must be red coloured, 
pink-eyed and one year old with which the soma is to be bought ? 
It is a calf. For in the description of Soma Yagya where tlietext occurs 
a mention of a calf has been made. So calf is to be put after the 
adjectives to make the sentence clear. Savara Bhashya (p. 310) 
admits this construction to be Vakya I 

Modern writers generally use Anvaya (syntactical connection) for 
Vakya Includes Anvaya small particles such as cha g- 

Adhyahara. An- which means that the words connected by it have 
to be taken as connected incidentally or collectively 
or severally or in a cumulative sense, are of great value. Vakya 
includes the use of Adhyaliara and of Anusanga (the supplying of 
ellipses in some form or other), as well as of Upakarsha and Apakarsha 
(transference of clauses up and down). The supplying of ellipses of 
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connecting links between two sentences is of frequent occurrence in 
the process of the Vakya principle. The importation of words from 
outside is not proper where an ellipsis can be supplied by reading 
into tlie passage words tliat occur in the passage itself. This rule is 
also consistent with the Anusanga maxim which is to the effect that, 

“ where tliere is a number of incomplete clauses followed by one which 
is completed by a finite verbal clause, this last should be read at the 
end of each of the other clauses to make them complete, 

Jaimini II ii. 16. Adhi] 

In the well known factum valet rontroversy Jimutavahana re-iorls to 
Adliyahara (insertion and variation of word.s) and cites the following 
texts : — 

“A single parcener may not without consent of the re.st, make a 
sale or gift of the whole immovable estate nor of what is common, to 
the family.” 

f3!TT || 

[VyaBa.] 

“ Separated kinsmen, a.s tho.se who are unseparated arc equal in 
respect of immovables ; for one has not power over the whole to give, 
mortgage or sell it. 

i [vya,e.] 

“ Though immovables or bipeds have been acquired by a man 
himself, no gift or sale of them can be made unless convei’sing all the 
sons." 

3 *3 f3SB3! || 

Out of these texts the ]a.st one is defective wliich says “ no gift or 
sale of such and such property." So a verb .should be supplied either 
conveying the sense of ‘must be made’ or 'should be made. 
Jimutavahana i.s in favour of the latter clause. 

The Mimausakas do not clearly suggest a deviation of the 
ordinary grammatical rule, but point out the necessity of combining 
words and clauses in an order different from that in which they present 
themselves, so justifying an alteration of the actual syntactical connection. 
Maxwell [3rd Ed. pp. 26-27] also ' suggests the necessity of making in 
some cases a deviation from the ordinary grammatical rules as is evident 
from tlie following passage : 

'[But it is another elementaiy rule tliat a tiring which is within the 
letter of a statute is hot within Uie statute unless it be also within the 
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real intenlion of the Legislature, and the words, if sufficiently 
flexible, must be conslmed in the sense which, if less correct 
grammatically is more in harmony with that intention." 

The Prin'ciple of Prakarana 

Wlien a subject is divided into parts or topics which are again 
subdivided into subordinate parts and this subdivision is continued 
till sections or paragraphs are arrived at, such sections or paras arc 
genei'ally termed Prakaranas. But in legal phraseology ‘ the divine law as 
laid down in the Vedas’ denotes the details of a transaction which has 
been enjoined or subordinate rules relating to the carrying out of its 
details. Accoi'dingly Jaimini [in Sutra II, Ch. Ill, Bk. Ill] defines 
Prakarana thus : “(Where the principal Vidhi is) disjoint, the purpose 
of the details Uiikartahyatd) is settled from llie Prakarana," 

The principle has been explained by 
Laugakshi Bhashkara as "Ubhayakanksha" (interdependencf)^JT*IT^T®^T 
and has been defined and illustrated as follows; “An example 
is afforded by tlie following passage connected with the prayajas, 'he 
is to offer the samidh.' As in this passage no special fruit (of the 
offering) is mentioned, the sense merely being ' he is to realize by means 
of offering the samidh,' there arises the question 'what (is he to realize)?’ 
originating in the want of something to which the offering of the samidh 
might contribute. And again after tlie passage about the Darsa- 
paui'namasa sacrifice it has given rise to the idea 'he is to realize 
paradise by means of the Darsapaumamasa ’ there arises the question 
' how is he to realize paradise? ’ originating in the want of something 
which may contribute towards bringing about the desired result. Thus 
by mutual interdependence the subsidiary relation in which the prayajas 
stand to the Darsapaumamasa is established.” 

¥rr^f^f?r i 

(Laugakshi 

Bhashkara p. 8). 

From the above example it is clear that the te.xt 'he is to offer the 
samidh ’ is an incomplete proposition as it does not express in what 
connection the offering is to be made, or for what purpose. The 
same is the case with the te.Kt that one is to realize paradise by 
means of the Darsapaurnamasi. It simply declares the purpose and 
object of performing the Darsapaurnamasi, but it does not show what 
offerings are to be made in performing it, 
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The Sruti construction of tlic two passages cannot help us in any 
way and the Linga principle is also of no avail. For the first passage 
‘ Suiniiiha yajeta ' has in it no suggestive power to suggest any thing 
specific to develop the sense of the other passage ‘ Szvargakama Darsa- 
pa'iriiauiazabhyaui yajeta' and vice versa. The Vakya principle is also 
not applicable to this case as there cannot be any grammatical 
construction between passages which are not close to each other. When 
these tliree principles of construction fail, a new principle has to be 
taken I'ecourse to. This principle is in fact the principle of interpretation 
by the logic of the subject. It is based on the latent relation of ideas 
which, looking to tlie nature of subject, must have been present in the 
mind of the author. In this case tliere is no human autlior as our law 
is divine. This principle is therefore removed from the literal principle 
furtlier than either of the preceding two vis., Linga and \’akya. 

There are some restrictions as regards the application of this 
principle of construction. Where a clause is regarded as Prakarana, it 
should not be placed higher than the Vidhi, so as to make it a Vidhi 
specially where suclr a Vidhi would be useless. Accordingly Jaimini 
has laid down in Sutra 24, Ch. II, Bk. I: “Where Prakarana is po.s.sible, 
something higher must not be supposed when it would bring into 
existence an useless Vidhi.” sr 

ftwTTWW II 

This Sutra has been made to bear on a text of Taittiriya Samhlta 
[1. 6. 3. 4] which is to the following effect: “If you leave such and 
such act unperformed, you will please the lowest spirits; if you half 
perform it, you will please the middle spirits ; if you fully perform it, 
you will please tire gods ; the sacrifi.cer who has left the work half done 
should do it thoroughly to plea.se the gods.” j 

“The question raised is this: The last clause which is the 
operative clause speaks of doing the thing thoroughly so as to please 
the gods. But there is no operative clause of doing it by half so as to 
please the middle spirits who lilce the doing of it by half. Should not 
such an operative clause be presumed ? The author says 'no,’ because 
the clause for doing the thing by half to please the middle spirits is 
capable of being read as a Prakarana to tire last danse. Its meaning 
would be quite satisfied by talilng it as merely an introductory clause. 
So a Vidhi should not be presumed for performing a similar act by 
half, specially as the whole passage bear’s on the Paurnamasi Yagya, ■ 
which has no Vidhi for any offering to the middle spirits.” [K. L. Sarkar 
p. 151], 
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" In order to refer a passage which states a matter of detail or an 
incidental matter to some principal matter with which it may be 
connected, the interpreter must ascerUiin what the principal matter is. 
This he must do by a general study of the subject. Jaimini lays clown 
in Sutra 1, Ch. 1. Bk. VII : — 

ll This 

principal sacrifice is Darsapaurnamasi and it is called the Piaknti. 
Subordinate sacrificial acts Avithout any express purpose must be taken 
to be part of this principal sacrifice. The Darsapaurnamasi has no 
provisions as regards detail in its oivn place. So a want is created for 
the subordinate sacrificial acts which are stated elsewhere.” [K. L. 
Sarkar p. 151]. 

Upalakshana {incidental indication) is another name for Prakarana. 

These terms are practically equivalent though not 
*’*^“^^** exactly the same. The term Upalakshana is used 
to indicate a case where particular instance is talcen 
to represent a general rule. For example, Jimutavahana while dealing 
with the question of the succession of a son to his father, sa3rs that it is 
a case of Upalakshana only, meant to represent the general principle. 
When the general principle Is mentioned at one place and the particular 
instances at another, they are no doubt illustrations of the general 
principle, but their fit place would have been where the general principle 
was stated. So Upalakshana, though not exactly similar to Prakarana 
resembles it. In Gni ugobinda Shaha v. Anand Lai Ghosh, 13 W. R. — , 
regarding the question of succe.ssion of persons related as one’s paternal 
uncle’s son, Mitter, J., pointed out that the Dayabhaga abounds in 
passages in which a particular instance Is put down to represent a general 
principle. A particular instance is so to say a part of a general 
principle, ju.st as an isolated act of sacrifice is taken to be a part of the 
standard sacrifice. 

A Prakarana forms a part and parcel of some one principal \’idhi 

Prakarana and transaction. But a Guna Sruti is a 

Gnna Sruti dis- general enunciation of some proposition, which is 
tln^lsked. applicable to any ^'idhi or transaction according to 

its requirements. In fact, it describes what are the characteristic 
features of a thing, without reference to any particular case [Jaimini 
III, i. 14] ari 1 In this respect Mitha 

Asambandha Nynya (the principle of non-mutual connection) 
Avhich is stated as follows may be considered : — “Descriptive clauses 
’ being directed to the main purpose are all co-ordinate and have 
tlierefore no connection with each other.” [Jaimini III. ii. 22]. 
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Along with these principles of construction hvo otlier principles are 
also mentioned which are particular cases of 


pie 


Sthana prlnci- 


Prakarana and of Linga, also of a limited character. 


Sthana’ (position) means com- 
monness of place. It signifies the relative position of one text with 
reference to another. Such relative position explains the order of 
sequence in which the texts mast be taken to stand with reference to 
each other or in which the acts must follow each other. So 'Sthana' is 
practically similar to ‘Krania’ (the order of succession). Laugakshi 
Bhaslikara holds that 'Sthana' has the .same meaning as 'Krama' 

The relation arising from position is often useful in settling the 
meaning and effect of texts which are thus related by position. The 
question of Krama (order) is of grave unportance in Vedic ceremonies. 
The rules of Krama may also be turned to account in settling the relative 
position in some cases of heirs whose position is not determined by 
texts. For example, in the case of succession of the sons of daughters 
of agnate relations, when such an heir presents two oblations only to 
one of the ancestors, a difficulty has been felt whetlier he is to be placed 
after or before an agnate relation who offers only one oblation to such 
ancestor. In such cases, the considerations which Jaimini introduces in 
the rules of Krama laid down in Book V of his work, may be of 
considerable help. But a resort to these rules has never been tried in 
such a case [K. L. Sarkar p. 154]. 

Another principle is Samakhya (name) which is an inferior land of 
Prakarana. It means and signifies a connection 
established between different passages by the 
indication given by a derivative word or a compound 
name. For instance the word Dayada (person on whom heritage 
devolves) occurring in a text would connect that text with the subject 
of Daya (partition). 

SECTION 3. THEIR RELATIVE FORCE 
AS TO APPLICATION 

It is essential to consider the relative force of these four principles 
of construction. Before doing that the following passage of Maxwell 
may be perused with advantage ; "The literal construction 
then, has, in general, but prima facie preference. To arrive at the 
real meaning, it is always necessary to get an exact conception of the 
aim, scope, and object of the whole Act; to consider, according to Lord 
Coke, (1) what was the law before the Act was passed, (2) what was 
the mischief or defect for which the law had not provided, (3 ) what 
remedy Parliament has appointed, and (4) the reason of the remedy, 
III— 11 


Samakliya 

principle. 



£4 


general principles or the MiMaNSA rules 


According to another authority, the true meaning is to be found not 
merely from the words of the Act, but from the cause and necessity 
of its being made, which are to be ascertained not only from a 
comparison of its several parts, but also from extraneous circumstances. 
The true meaning of any passage, it is said, is to be found out not merely 
in the words of that passage, but in comparing it with every other 
part of the law, ascertaining also what were the circumstances with 
reference to which the words were used, and the object appearing 
from tliose circumstances, which the Legislature had in view.” 

There is a suggestion of a variety of rules and principles covered 
by the general expression ‘ construction by context ' in the above 
passage, but no attempt has been made to separate the province of 
literal construction from that of a contextual one. But in our 


Mimansa system, literal or Sruti principle of construction has been 
cleaily set apart from other principles of constiuction, such as, Linga, 
Vakya and Prakarana, and Sruti has an admitted superiority and 
preference over the others. The rules of interpretation have been 
reduced to a scientific form, a proper classification has been made, 
which far excels any other system of interpretation. 

Sruti principle of construction stands obviously distinguished 
Llnsa and Linga, Vakya, and Prakarana. Prakarana is 

Vtikytk dlstlnirai- also clearly distinguishable from the rest, but the 

•***“* difference between Linga and Vakya which are 

both principles of construction by context, is not so clear and obvious, 
K. L. Sarkar (p. 157) has very nicely explained the distinction in these 
words; "But according to the Mimansakas, the term Linga is 
applicable only to cases In which the context cleais up tlie obscurity 
and vagueness of the meaning of words and of clauses, And the term 
Vakya is applied where the context removes the obscurity and 
vagueness of the connection between one word and another, or between 
one clause and another. In Linga the limits of a proposition are 
illustrated or illumined by extrinsic light; in Vakya the limits 
are enlarged or contracted by additions or subtractions. Thus, 
although both Linga and Vakya are cases of interpretation by 
context, they are distinguishable from each other. Linga is said to 
be the suggestive power of words and clauses. It may be said 
that Vakya also in one sense involves the suggestive power of 
words and clauses. But there is this difference between the two, 
according to the Mimansakas. They take care to point out that the Linga 
is the suggestive power of words and clauses to show the meaning and 
intention of any particular word or clause. Kumarila Bhatta elaborately 
explains this. In cases of Vakya, no doubt the suggestive power of 
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words and clauses comes into play, but it is not to show the meaning' of 
any particular word or clause, but to indicate how one word or one 
clause is to be read with another word or another clause.” 

"The above distinction is not fanciful, nor useless. For there are 
cases in which it is only necessaiy to consider the meaning and inten- 
tion of any particular word or clause. And there ate others in which 
there is no necessity to consider the question of the meaning of any 
word or clause, but in whicli the only necessity is to consider how a 
particular word or a particular clause should be read with some other 
clause as a matter of syntax. So it is proper that the interpreter 
should not make confusion between the two cases." 

“The Mimansa vvt iters do not lose sight of the fact that practically 
both the Linga and Vakya principles, and for the matter of that also 
the Prakarana principle, are often applied together as supplementary to 
each other in interpreting one and the same passage. In such a case 
the different principles co-operate towards the same end, and there is 
no conflict between them. Consequently in such a case the question of 
their relative force or relative value does not arise. When, however, 
there is a combination of the operation of two or more principles, as 
stated above, the Mimansa writers designate the case as belonging to 
that principle of construction which has the predominating part, 
ignoring those that play a subordinate part." 

*1 lir*rT i *r 

flfiWT »ni5iwg<ifag^ i 

I ?rT c^5r wfe: a n i 

LStvna Bhashya p. 314] 

Sruti is clearly distinguishable from Linga and Vakya, as in a 
digtin- Sruti there is no ambiguity of meaning nor any 
guished from vagueness of connection raising doubts as to which 
other principles, word should be read with which word. Sruti is, 
as has already been observed, a literal principle of construction and is 
independent, so it is easily distinguishable from Prakarana which is 
dependent. The difference between a Vakya and a Prakarana is that in 
a Vakya words or phrases are to be read together as a matter of syntax, 
while in a Prakarana propositions are to be read together as a matter 
of the logic of the subject. When the interpretation of a subject-matter 
is made under the combined operation of all, the case goes by the 
name of that principle which plays the chief part, Some illustrations 
are given below : — 
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" In the Garhapatya maxim [Jaicnini III, ii, 2. 


Adhi] tile leading part of the senlenoe Gmhapatyam Upatishthate 
being Sruti t. e., being unambiguous the whole 
sentence is taken as a Sruti, because by viitue of tlie leading words 
the whole sentence becomes clear in meaning, Here the Vakya 
principle comes in as a subordinate matter 

WTsnf^cT, «IT tSr^T wftT: HT l” 

“In the Baihi maxim the meaning of the leading words 

‘ Dami and Barhi of the sentence being settled by Linga, 
the whole sentence is regarded as a case of Linga, although the Vakya 
principle has a subordinate part in it. In the Parna-wood maxim, the 
leading idea is not expressly mentioned, but it is implied by reading 
one clause with another by the principle of Vakya. But tacitly the 
principle of Prakarana joins in making the implication." [p 160.] 

There may occur cases in which by applying different principles 
opposite results may ensue. In such cases one 
principle cannot be so applied as to override 
another [Savara Bhashya III, iii. 14] 

Jaicnini [HI. iii. 7] 


has clearly laid down the Adhikarana which is called " Srutyadinam 
furva purva Valiyatkvadhikamna ’’ (the topic of the superior foice of 
Sruti, Linga c/rr, in the ascending scale). Sutra 14 of the said chapter 
of the same book runs thus: "Where Sruti, Linga, Vakya , are 
applicable (hut tending to different results), one is superior to the other 
in the order of the enumeration, because the significance of each that 
follows is remoter and more far-fetched 

It has already been 

explained from Garhapatya maxim that where Sruti and Linga 
principles are both applicable but with divergent tendencies, that of 
the Sruti prevails. Other cases of Linga and Vakya are discussed in 
this text ; " I make a pleasant seat for thee, I make it very lovely with 

a stream of Ghee ; on this, the immortal one sit down, repose on it, 
propitiously-minded, 0 marrow of the rice-grains." 

K. L, Sarkar (p. I61) has explained the almve text thus : 

“ Mow this passage is not a combination of two co-ordinate 
Vakyas, the one containing the idea of making a seat, and the other the 
idea of an invitation to the rice-deity to sit on it, But it is one Vakya in 
\yhic]». of the two uleas, one must be the principal and the other 
ancillary. The question is vyhich of the two ideas is the principal, the 
making of the seat or the request to the rice-deity to sit on it. If you 
read It simply as a Vakya, then the leading idea would seem to be 
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asking the divinity (the marrow of the rice-grains) to sit down on the 
pleasant seat, wliich the devotee is preparing and making lovely for him. 
To give effect to this idea, the second clause should be placed first, as 
it contains the leading idea, thus giving the first a subordinate position, 
which according to the grammatical connection apparently it deserves. 
This is the effect of construing the passage by the Vakya principle. 
Now apply the Linga principle to it. When the Rishi says, ‘ I make a 
pleasant seat for thee, O divinity in the maiiow of the rice-grains,' it 
implies by the suggestive force of the words that such a pleasant seat 
should be made. In other words, it implies a Vidhi for making such a 
pleasant seat. This suggestive power of the words is strengthened by 
parallel cases, such as, “Barki Devasadanain Dami. ’■ I 

Thus by applying the Linga principle, the first half of the sentence 
becomes the leading element of the whole sentence and becomes an 
applicatory Vidhi, subsidiary to the Darsapaurnamasi Yaga. The two 
results being different, which is to prevail f The answer is, — Linga. 
"For, if you accept the Vakya piinciple, you must also apply the Linga 
principle to make an applicatory Vidhi out of the passage, so as to 
convert the second clause to an applicatory Vidhi to the effect that the 
rice-deity must be asked to sit down. But by the direct application 
of the Linga principle we have an applicatory Vidhi without transposing 
the parts. Therefore, we should not resort to the Vakya principle in 
this case." 


The principle as to the superiority of Vakya over Prakarana can 
S eriorlt of be illustrated by means of the text: " O Indragni 1 
Vakya over You accepted this offering etc. 

ra arena. 

[Laugakshi Bhashkara] in the words 
ofK. L. Sarkar (p. 163): “This text is collateral to the text relating 
to the Dansa sacrifice and should be read together as forming one 
Vakya. But it forms a Suktavaka, and, as such, can be connected 
by Prakarana with the Darsapaurnamasi sacrifice. In other words, by 
Prakarana, this Suktavaka is to be used both at the Darsa sacrifice as 
well as at the Paurnamasi sacrifice. But reading Suktavaka as a text 
collateral to the Mantra and addressed to Indragni, who is only invoked 
at the Darsa sacrifice, the Suktavaka should be used only at the Darsa 
sacrifice. In other words, by the Vakya principle, the Suktavaka would 
relate only to the Darsa sacrifice, the divinity Indragni not 'being found 
in the Vidhis regarding the Paurnamasi sacrifice. Thus the two 
principles would tend to different results. According to the Adhikarana, 
the Vakya principle should prevail and the Suktavaka should he only 
used at the Darsa sacrifice and should not be taken as a Prakarana to 
the Darsa paurnamasi sacrifice. The reason assigned by the Mimansakas 
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with reference to this case is rather teclmical. But to common sense, 
tile leason is simple. The construction by Vakya is comparatively 
nearer to tlie literal construction than construction with reference to 
presumptions made on tlie basis of logickl considerations." 

Tlie effect of tlie maxim regaiding the relative force of Sruti, 
Linga, Vakya and Prakarana in the order mentioned may be summarised 
thus in the words of K. L. Sarkar (p. 164) “ Wlien both the substance 
and form of an expression is clear (Sruti-like), it requires no construction 
Failing that, the construction should be rather with reference to the 
substance (Linga) of the expression than its form (Vakya) And as a 
Vakya represents an integral idea, an expression should be presumed 
rather to be a Vakya than a Prakarana, which means a fragmentary 
idea." 

The Adliikarana regaiding the rehitive superiority of these 
principles of interpretation would be more clear if illustrations be taken 
from our recent digest writers ; — 

ftgaj nrgsi 

[M,nulX.xo4]. 

"After the (death of the) father and the mother the brethren 
being assembled must divide equally the paternal estate ; for they have 
not power over it, while their parents live." 

Jimutavahana interprets this text on similar lines as Jaimini did 
with regard to "Aindra Garhapatyam Upateshthate ", a text of tlie Sruti 
principle. Garhapatya Upatishtfiate being the gist of the whole text 
and being clear or expressive of itself, the word ‘ Aindra ’ with its 
suggestive power (Linga) is not allowed to interfere with the clear 
meaning of the word Garhapatya. Similarly Jimutavahana takes the 
expression ' Anisliaste lii jibato ’ as the essence 

of the textj and says that when the meaning of these words is clear, 
showing that the sons have no right during the life-time of their parents, 
the first part of the sentence, which might suggest the idea of laying 
down a rule as regards the time of partitioning property, which had 
vested in tlie son before the death of tlie father, cannot be taken in 
tills sense so as to override the clear meaning of tlie essential words 
‘ Anishaste etc' Colehrooke translates the statement on this point 
in para 29 Ch. I as follows: "Therefore the text of Manu must be 
argued (by you) to intend the prohibiting of paitition, although tlie 
son's right subsists daring the life of the fatlier. But that is not 
maintainable. For it would thus bear an import not its own,” 

wrt S’lwit 

I In fact, the first clause, at best, can only suggest 
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that the right vested before the death of the father by way of Litiga. 

But as the concluding portion clearly shows that the right had not so 
vested it should prevail in the way of Sruti. [K. L Sarkar p. 165 ] 

Jimutavahana’s discussion on the following text of Yajnavalkya 
will further illustrate the supeiiority ofLinga to Vakya 

“ The separate property of a childless woman married in the form 
denominated Brahma or in any of the four (unblamed form of marriage) 
goes to her husband." 

This texts is not clear, but if the suggestive power of the 
corresponding text of Manu be utilized, it would be evident that the 
property which has been received by a woman at the time of her 
marriage in any of those forms, devolves on her husband, if she die 
without issue. 

The text of Manu IX, 196 and 197 are given as under : 

It is admitted, that the property of a woman married by the 
ceremonies called Brahma, Daiva, Arsha, Gandharva and Prajapatya 
shall go to her husband if she die without issue. But her wealth, 
given to her on her marriage, in the form called Asura or either of the 
other two forms (Rakshasa and Paisacha) is ordained on her death 
without issue, to become the property of her mother aud of her father," 

The expression, "But her wealth given to her on her marriage 
etc." of the above passage as given by Jimutavahaiia sliows that the 
meaning of the first part of Mann's text as well as of Yajnavalkya’s is 
that the property given to her at the Brahma and allied forms of 
marriage is the subject of tlie rule enunciated. 

If we look to the syntactical arrangement of Yajnavalkya’s text, 
the meaning would be that any property belonging to a woman married 
according to the above forms would go to her husband. In connection 
with the above, Jimutavahaiia applied the Linga principle in preference 
to Vakya though reasons have not been given. 

The principles of construction, as given above, are called Viniyoga 
Piamanas by Laugalrshi Bhashkara. ‘Pramana’ means principles of 
construction. A number of Pramanas (means of proof) have been 
mentioned in the Hindu system of philosophy. They are : 

(1) Pratyaksha — Direct perception, 
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(2) Anumana 9l^in!T —Inference. 

(3) Upamana —Analogy. 

(4) Artliapatti — Concomitancy of sense. 

(5) Shabda — Communication. 

(6) Slushtachara —Approved usage. 

{1) Abliaba SIVTT? — Something like reductio ad ahsurdum 
method. 

These Pramanas have' little connection witlj the subject of 
construction except that Sliabda Praraana is the basis of the Sruti 
' principle) and that Anumana, Upamana and Artliapatti together are 
the basis of Linga, Vakya and Prakarana principles, while Slushtachara 
IS the foundation of those principles of interpretation which have 
reference to usage and which are discussed by Jaimini in his chapter on 
the Smritis. 



CHAPTER IV 

MAXIMS OF INTERPRETATION 


SECTION 1. INTRODUCTION 


The specific pi inciples ofMimansaare termed Nyayas or maxims. 


Mlmaasa Nya- 

V .• MB ^ ■ 


Mimansa Nyaya or Adhikaraiia, wliicli Colebrooke 


yaat (1) defined has translated as Maxim, is a specific lule or a 
and explained. settled point on some subject or tlic other. It may 
be said to coriespond to the liead-note of a tiecided case as found in 
modern Law Reports. Tliere is no doubt that a Nyaya is ariived at in 
a manner quite different from the piocess by wliicli statements of 
points decided by the judiciary in a law-suit are ai t ived at. A maxim 
of Roman Law is a judicial piinciple by judicial savants, but Nyayas 
are decided by a process of arguments pro and con, and form the 
conclusion thereof. In tliis respect they may be said to lesemble the 
head-notes of modern case-law. 


Professor Maxmuller has given the analysis of a Nyaya in these 
woids : “In order to discuss a subject more fully 
^ ' and to arrive in the end at a definite point, the 

authors of the Sutras are encouiaged to begin with stating first every 
possible objection that can reasonably be urged against what is their 
own opinion. As long as the objections are not perfectly absurd, they 
have a light to be stated and this is called the Pnrvapaksha, the first 
part. Then follow answers to all these objections and this is called the 
Uttarapaksha, the latter part ; and then only are we led on to the final 
conclusion (the Siddhanta). This system is exhaustive and has many 
advantages, but it has also the disadvantage, as fai as the reader is 
concerned, tluit without a commentary he often feels doubtful where 
the cons and the pros begin. The commentators themselves differ 
sometimes on that point. Sometltqes again, instead of three, a case of 
Adhikarana is stated in five sub-divisions, vh., 

1. The subject to be explained I 

2. The doubt or \ 

3. The first side or privia facie view I 

4. The demonstrated conclusion or 1 

'S. Tlie connection (relevancy) 1 ” 

III-12 
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The Mimansa Suiras are grouped into Adliyayas, the Adljyayas into 
Padas, and the Padas into Adhifcaranas or sections. A Miraansa 
Adliikarana consists of five sub-divisions as given above 

It has already been explained that the general principles of 
interpretation of Mimansa~.Sruti, Linga, Vakya and Prakarana, are 
sitnilsir to the modern general principle of interpretation called the 
literal principle, the principle of interpretation by context and the like. 
Tlie Mimansa Nyaya.s wliich are particular cases of the principles of 
Srnti, Linga, Vakya etc., could correspond to decided cases falling 
under one or other of the above-mentioned general heads. Therefore, 
a thorough knowledge of the general pi inciples is very essential for the 
examination or study of the Nyayas. 

Kumarila Bliatta, the leader of the Mimansa Literature, has laid 
down the doctrine as regards the two general principles, Sruti and 
Linga, that the leading word or phrase in a text is to be found in the 
first instance ; the same principle has also been enforced by .Savara 
Bhashya (Jibananda’s Ed. p. 315) : 

If that word or plirase is clear in meaning, then the text is a Sruti 
and the pith of the subject-matter being clear, the rest of it will be clear 
by itself. For example, the words ‘ Garhapatyain ' Upatishtkate ’ which 
are the burden of the text ‘ Aindrya' Garhapatyam XJpatishthate 

being clear, the whole text becomes clear. 
But when the leading word or words of a text are not clear, as the 
word Dami in the text Barhi Devasadanam Datni ?TW, 1 

the ambiguity or uncertainty is to be removed by indications afforded 
by pther words, eithei in the text itself oi in other texts by the principle 
of Linga. 

The next question ol utmost importance that arises is, what are 
the “leading words"? Kishori Lai Sarkar in his treatise on the 
subject (p. 270) says : ‘‘Gaga Bhattainhis welhknown work ‘Bhatta 
Tarka-Pada, ’ and Khanda Deva in his equally valuable work ‘ Bhatta 
Rahasya,’ explain how in some instances the word or words expressive 
of the tense and mood are the leading words, and in other instances 
the word^v denoting the case are the leading words. For instance, when 
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time or the manner of an action is the essence of a proposition, the 
words expressing the tense and mood are important. But when the 
essential point is, ‘ wliat is the object of an action tlie accusative 
case is the leading thing ; and when the essential point is ‘by whom 
an action is to be done,' the instrumental case becomes prominent and 
so on. Thus the zvhole key of Mimansii interpretation is, to find out 
the leading word or words of a text as distinguished from subordinate 
%vords. If the meaning of such word or words is clear, it is a Sruti 
enjoining an action or defining a thing. If the leading words are 
traceable, but their meanings are uncertain, you have to find out the 
precise meaning." 

Nyayas may be classified according to the general principle and 
also with reference to the nature of the purpose 
of Nyayasi!*****'* serve. According to the latter classification 

they may be divided into five kinds. Their 
classification and treatment as given by the learned author, Kishori 
Lai Sarkar, in his leading treatise, have been adopted in this work. 

I Those that relate to the interpretation of words. 

II. Those bearing on the construction of sentences and texts, 

III. Those bearing on the interpretation of prohibitory and 
apparently conflicting texts. 

IV. The popular maxims. 

V, Those of a miscellaneous character. 


SECTION 3, MAXIMS RELATING TO THE 
INTERPRETATION OF WORDS 

The maxims relating to the interpretation of words proceed from 
various points of view. Some of them supply special rules according 
as the word is an adjective or a substantive or a verb. Some of them 
are based on considerations as to whether the word is to be taken in its 
usual popular sense or in its etymological sense. And if it is to be 
accepted in a popular, sense, whether that popular sense is to be the 
primary or the secondary phase of it. . Again, if it is to be taken in a 
secondary sense, whether that secondary sense is a technical one, 
according to the peculiar nature, of the subject-matter, or in a figurative 
or metaphorical sense. 

Class I. Maxims relating to the interpretation of words may be 
sub-divided into the following groups': 

Group A. Maxims of the nature of tlie Sruti principle as regards'" 
the interpretation of words, as for instance, those laying dow.n that* 
words are to be taken in their usually accepted or popular sense. 

Group B. Maxims partaking of the character of Linga principle 
showing either those cases in which a word is used more or less in a 
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teclinical or special sense Indicated by the scope of tlie subject or cases 
in which the usual sense of the word is contracted, extended or varied 
by the context, or wliere a figurative sense is indicated. 

Group C. Maxims allied to the principle of Vakya, laying 
down presumptions witli regard to the number and gender of words. 


Class I. Group A 

1. The sense as understood by current 


usage is to prevail : 


Usage sense. 


meaning of achemana 
achemana proceed to 


For instance, we have to ascertain tlie 
of the Smriti text; "By 

begin the ceremony." In the Vedas the ceremony 
is to begin not by achemana but by establishing the Vedi. So the 
question arises as to whether the meaning of this word in the Veda is 
different from its cnrrent meaning. This maxim enjoins that the 
current meaning would prevail, and also as to the different modes of 
practising achemana the current usage Is to prevail and not the old 
Vedic use, 

a. The popular meaning overpowers the etymological : 

1 

The word ' pan kaja ' (marsh grown) would illustrate this Nyaya. 

Its etymological meaning is any thing that grows 
jn the marsh. But the popular meaning of the 
word is ‘ lily which is only one out of many 
plants growing in the marsh. Thus the latter meaning of the word 
prevails. 

3. The Sruti sense is not to be avoided : 

The word ' Keshava ’ in the text ; “ True way of worshipping 
Vishnu is to worship Keshava;" whether this is to 
be understood in its literal sense or as indicating 
arty form of Vishnu ? The decision is, 'the usual sense which strikes 
one at the pronunciation of the word is its meaning.’ ‘If the word 
Keshava had not been expressly mentioned,’ adds Udichya Bhattacharya, 
'then there would have been room for finding out the proper name by 
the Linga principle.’ [Adhikarana Kaumudi, para 80]. 

«r g sim snii' i 

4. Foreign words are to be taken in the sense which they bear in 


Sruti sense. 
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Foreisn words foreign langnage, provided such sense can be 
in their foreign rendered into Sanskrit : [Jaimini 1. iii. 6,] 

For example, the foieign word tamarasa which means lily flower 
should be taken in that sense, though such a sense of the word is not 
to be met with in the Nirukta (the Vedic vocabulary). 


g. When an ancient text such as of the Vedas and a modern text 


Same term in 
modern and 
ancient texts. 


contain the same term, the term must have the same 
meaning ; 

[Jaimini 1. iii. 30], 


Class I. Group B 

6. The wooden-sword maxim : 

Jaimini’s text ‘ The sword, the 

potsherd, the sacrificial vessel called the Agnihotra 
mmd^*'*'"'*^***"** Havami etc., these ten are saciificial weapons’ 
is to be considered in connection with this maxim. 
The first word of the text Spka qtfn' (sword) gives this maxim the name. 
The objector says that these words in the above text should be taken in 
their generally accepted popular sense, and should be indiscriminately 
applied according to that sense. The answer is in the negative. Each 
term is to be applied according to a particular requirement of the Yaga 
so as to suit it. Jaimini (III. i 11) has laid down " What is prescribed as 
a means to an action, is to be taken in a sense suited to the performance 
of the action." For instance, 

potsherd {Kapald) in connection with a Yajna means a baking earthen 
vessel. It is not necessary that die vessel should have that particular 
shape which the word usually denotes. Sword (Sp/ta) in connection 
with a Yajna means a pushing instrument and not a cutting instrument, 
for a Yajna requires no cuttii^ instrument. The main object in the 
subject of the text is the performance of the Yajna and the mention 
of these ten weapons is a subordinate matter. Therefore, the words 
describing these weapons must be understood in relation to the scope 
of the subject-matter. 

7, The At uni maxim or the 1 ed-colonred maxim : 

It relates to the following text from the first woid of which it has 

. , „ taken its name. " With a red-coloured, vellow- 

Aruni or the , , , 

rod* coloured eyed, one year old cow iioma is to be bought.’ 

maxim. I 

[Jaimini III. i. 12.]. The objector would say that in order to dischaige 
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the duty of buying Soma, you must not only make the purchase with 
a cosv which is yellow-eyed and one year old, but some how or other 
you must give effect to the word ‘ red-coloured.’ The question that 
arises is whether red-coloured is something else than the intended 
quality of the cow f The reply is that the adjective does not relate to 
anything else than the identical cow which is yellow-eyed and one 
year old. The commentators mainly direct their attention to this 
question. ‘When a thing is presented to serve the purpose of an action 
and there are more than one adjectives used in the text relating to the 
action, all the adjectives must be taken to refer to the particular thing 
and not to separate things to be implied.’ The text of Taittiriya Samhita 
6. 1, 6-7, “ He is to buy Soma with red-coloured, an year old and 
yellowish-eyed animal.” 51WTT *fiWlTRr 1 

well illustrates this maxim, The adjective red-coloured must be taken to 
refer to the animal as well as the other two adjectives and not to something 
else to be implied, as for instance, cloth. Or in other words, the sentence 
is not to be read, as if it were, he is to buy Soma with red cloth and with 
an year old and yellowish-eyed animal. It would militate against the 
axiom of Laglmva (simplicity). It has been well observed by K. L 
Sarkar [p. 274] that this maxim further teaches that the qualifications 
that the animal with which the Soma is to be bought should be red- 
coloured etc., are not to be taken as conditions precedent to buying the 
Soma, but as mere descriptions of the animal with which it is to 
be bought, to secure tliat it should possess a reasonable purchasing 
power. 

The maxims making the distinction between: adjectives, substantives 
and verbs are peculiar to the Mimansa system of Interpretation. 
The wooden-sword maxim and the Aruni maxim relate to the 
distinction between adjectives, substantives and verbs. The substance 
of the wooden-sword maxim is, that where a word represents a thing 
which is to be used in connection with the action enjoined by an 
operative verb, the sense of the word representing the thing should be 
so taken as to suit tlie action enjoined. If it has several connotations, 
tlie word should be taken connoting that quality only which is required 
by the exigencies of the action. The word ‘ Bench ’ well illustrates 
this maxim. It means a bench for the Judge to sit on and from this 
sense it now means a court, so its meaning is not confined to the peculiar 
form of the seat called bench. This maxim i.s inculcated by Sutra 11, 
Chap. I, Book III : “ Material things being associated with an originating 
(action) are (to be taken as) prescribed to suit the purpose of that 
originating action.’ | This 

means that the words which obviously purport to be subordinate to 
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the principal word enjoining duty, are to be interpreted according to 
the sense of the prhicipal word. 

Maxwell has also accepted the same principle In the opening 
Chapter II of his Book. He remarks, “ Tlie words of a statute are to be 
understood in the sense in wliich they best Iiarmonise witli the subject 
of the enactment and tlie object which the Legislature has in view. 
Their meaning is found not so much in a strictly grammatical or 
etymological propriety of language, nor even in its popular use, as in 
the subject or in the occasion on which they are used, and, the object 
to be attained. It is not because the words of a statute, or the words 
of any document, read in one sense will cover the case, that is the 
right seii.se. Grammatically they may cover it ; but whenever a statute 
or document is to be construed, it must be construed not according to 
the mere ordinary general meaning of the words, but according to the 
ordinary meaning of tlie words as applied to the subject. matter with 
regard to which they are used." 

As regards the wooden-sword maxim the principal thing in tlie 
subject of the text is tlie performance of the Yagya, the mention of 
the ten weapons being a subordinate matter; so the words describing 
these weapons must be understood in relation to the subject-matter. 
Having dealt with the interpretation of subordinate words which 
signify objects or things, Jaimini goes on to discuss the question of 
interpretation of subordinate words which express qualities of things 
i. e., which are adjectives. The maxim is: "Qualifying words attached to 
the names of things which are means to an action are simply descriptions 
of tliose things, and do not operate as conditions precedent to the action 
itself." Tlie Sutra literally translated runs as follows : In asmucli as 
they have the same purpose, things and qualities thereof contribute to 
one and the same action as a matter of Niyaraa (arrangement).” Its 
significance is clear that nouns are subordinate to the verbs whicli are 
the operative part of a text. Adjectives prefixed to such nouns cannot 
be separated from the nouns, so ‘as to give tliem an independent 
character as constituting an essential condition for the performance of 
the duty. Incidental references of objects and persons together vvitli 
the qualities that they should possess in connection with a duty would 
not give these qualities the force of aVidhi, forming an indispensable 
condition. In that ca.se it will he impossible to perform any duty. The 
following text of Manu (III. 10) with regard to the duty of marrying 
illustrates this point : “ The bride should among other things have a 

name which is easily pronounceable, should have a gaiety look like that 
of a swan, whose hair is gently flowing." 

m W I 
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Tlie marriage in many cases would be impossible if these 
adjectives be taken as essential parts of tlie Vidhi for marrying, So 
the adjectives must be taken as mere matters of description that may 
be desirable but not as conditions precedent affecting the question of 
the validity of the marriage itself. 

The red-coloured maxim is on a par with that relating to 
marriage quoted above and signifies that the use of the adjectives 
is a mere Niyama and does not affect the validity of the duty 
enjoined. Kumarila Bhatta also holds that the expression ‘ red- 
coloured ' ha.s not the force of a Vidhi. The tetm Aiiha (meaning) 

according to the Mimansa system implies the signification of a 

word which it posse.s.ses by itself and is not derived from the power of 
otlier ■^QX^^—Anaityalabhya-shabdarihn I Apadeva 

refers the^text from Mimansanyaya Prakasha (p. 17) 

[The sense of the 

words made out from the context, that is, by the Linga principle, is not 
strictly speaking its Aitha but its Shakti (latent power). The sense of a 
word derived from the context (Linga) is usually called Lakshna Artha, 
Tliat is the sense which the Mimansakas have clearly expre.ssed. The 
' Ariha' of a word as distinct from its power may be different, 
etymological, conventional, primary, secondary, technical, etc. When 
the etymological and popular meaning of a word is identical and is its 
only meaning, there can be no question as to its import, and the case 
becomes i>ne of Sruti. 


Words ivhich are used in the Shastras ought to be taken in the 
ched to them by Shastric usage : 


ki Words which are 
sea^ attached to them by S 
[Jaimiui I. iii. 5]. 


In Vedas, in the text Yava Mayascharn, ‘ Yava ' means another 
kind of corn of the same species called priyangu and this is its popular 
meaning ; but according to the Shastras it means barley. This word 
would, therefore, be used in the sense that is prescribed by the Shastras 
and not in any other. 

9 . The Sarvasva^dakshina maxim 

When the literal) nterpretation of a word would make another word 


The a«e of a 
word in a «|anll' 
ined aenae. 


meaningless that interpretation should be taken in 
a qualified sense. In the te.xt— " In the Vishvajit 
sacrifice the priests sliall have 'sarvasva' (the whole 


property) as presents; in tlie Sarv’aj it sacrifice they are to have some 


trifling presents; in the Sarvamedha sacrifice they are to have the wliole 


property a.s well as some trifling presents,” if the word saivasva be 


interpreted literally, die expres-ston ‘ they are to have the whole property, 
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as well as some Ldlliti'f pre-ieiUs ’ would become meaningless, So tl\e 
said woid would be construed to mean land and valuables excluding 
earthen pots etc. 

ac?n flr^gfafir iarf»TT?i 

si^TW? qfa«atg!i«rRTJ 

gr^ni^ WISIT: l ' lAdh^arana K.umadlpa«4.1 


lO. The Phalachamasa maxtm : '?55I^TlT'Er WIW» 

When the context indicates the technical sense of a word, it 

. should be taken as such and not in its literal sense. 

The use or a ^ 

word in a tech* The text — “Among the priests the remnants of 
nical sense. homa fruit cup [Phalachavliisd) should be 

distributed for food ” — illustrates^ this point. The expression ‘ fruit 
cup ' is not food in its literal sense, but in a technical sense it means a 
cup full of barley, rice, oil aiui gieen beans together with a cocoanut ; 
the word signifying cocoanut and the word chamasa denoting a 
cup containing eatables in general, such as barley, rice etc, 

I al5»TT?r»iif fa 

W W I [Adbikarana Kaumndl para 8.1 

n. Multiplicity of sense must not be attributed to the same ivord : 

The text — "The AdityaSs the sacrificial post." — well illustrates 
Same word maxim. The word ‘ Adiiya' means a post as 

must not have the Sun. If its meaning be taken as ' bright ' in this 
several senses. tg^t, then ‘brightness being a quality of the Sun, 

it would be only a shakiior savtartha (force) of the same sense. So to 
avoid the multiplicity of sen.se it should be taken as ‘ bright.’ 

[Adhikarana Kaumudi, para 50.] 

Wt I ^ ^ qiTl% 

cJTqiir | 

la. The Vyaktirachana viaxivi : sq’f^.iC^iTT RITqs 

‘Wheiea general word occurs in connection with a particular 
General word proposition, the general word is to be understood 
meaning an in- to stand for an individual object proximately 
dividua object. connected with tlie propo.sit!on.' Let the text — 
"Perform the homa (sacrifice) by the mantra called Agneyi"~'o^ 
considered in this connection The question arises as to what is the 
meaning of the mantras called Agneyi. The sense is that Agneyi 
mantra is to be used vvliich is found in the proximity of the text referred 
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to but not any other mantra. 

sw 1 ?srs|f^ inwr 

*1 fe«Tf?T: s?r^?:?rsfTsir ^f«fi[?r 

:n«^T: iiT« W?^iw »f ri^r a«ft»rj 

?B^htht i 

13 The Vaiswadeva maxim : I 

“When two or more words have together acquired a symbolical 
meaning, tliey are to be taken in that symbolical 
meaning, and not in their natural meaning." 

ll metnfn Sim^*raTfSTO:qiH [Jaimini I. 

a mean n». 

14. The Pranabhi it maxim : ^T*r: 

" The peculiar feature of one leading object belonging to a class 
may give name to the whole class. ' Pranabhrit ' 
clauf^vM^^name literally means to inspire life ; but the expression 
whole forms the commencement of a mantra which is used 
in consecrating certain bricks. Hence the word 
has come to mean a kind of brick snqRi?T%w8^*!T 
[Jaimini I iv. I*?]. This is the way in which the word Ajjyani also has 
come to mean another class of bricks." (p. 278). 

Nanda P'tvndit in his treatise ' ilatfaAa MiwjffHia’ has made use of 
this maxim to establish that though the word ' substitute ' was primarily 
applied only to six descriptions of sons, subsequently it was used in an 
extended secondary sense meaning all the twelve descriptions of sons. 

15. The Pillar Sacrificer maxim : ?jtl{ 

‘ Where a word would be devoid of meaning except in a figurative 
Figurative sense, it should be taken in the figurative sense.’ 
sense. ^ I 

16. Where a tvoid is left vague, its meaning should be made 

Sense of a va- by reading it with what follows : 

fatiiered The text— “He places besmeared 

what follows. pebbles of sand. Ghee is indeed light." 

SRtF.T ^ail.1 Taiitiriya Brahmana (3, 1, 2, 6, 12)— 

illustrates this point. Here ‘ besmeared with ghee ' is to be understood. 

Class I. Group C 

17. The Grahaikattva (single cup) maxim or the maxim regarding 

general clauses «IWJ 

‘ When a word is used in a text having the nature of a general 
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clause {Udiies/tya Vakyd), tlie singular number 
pTwah' ‘deludes the plural and the masculine gender 
includes the other two genders.’ Although the 
word 'cup' is used in the singular number in the text ' He washes a 
cup,’ it should be understood that all cups should be washed. 

18. The Pashvaikativa (single animal) maxim or the maxim 
regarding the numbei and gender of words which enter Into an 
obligatory text ; 

‘ A word occurring in an obligatory text (Vidhi Vakya) should be 
limited to the number, gender etc , which it grammatically bears in that 
text.’ 

For instance in the text — 'By means of animals woiship the 
Rudras ’ the opposite side contends that as the Rudras are many so 
there should be one animal offered for each Rudra. Jaimini decides, 
"No, in the absence of anything to the contrary the number should be 
that indicated by the inflection.’’ 

19. The duality of Habis maxim 

"Where the rule laid down in the one case is to govern another case, 
it is of no consequence that some of the facts of the case in which the 
rule is stated, are stated in the dual number, whereas the facts of the other 
case are in the singular number." For example : " The two habh 
(barley and rice) of which the charu is to consist are to be anointed by 
ajya (a particular kind of Ghee) in the primary Putreshti Yagya.” 

'With regard to a secondary Putreshti Yagya, it is said that the 
charu is to consist of barley. The rule of anointing the habi with 
ajya in the primary Yagya is to apply to the secondary Yagya. The 
question is : Is the propriety of such an application affected by the fact 
that the habi in the one case consists of two things, whereas in the 
other of one thing only ? The answer is— no, because the difference 
is with regard to an incidental matter.’ 

ao. The Kapijjala (patridge) maxim : *** 1 ^ 

In a clause providing for infliction of suffering on a creature, 
if the object of the infliction is expressed in the plural number, 
the number should be limited to the lowest numeral which 
would make a number. For instance, in Sanskrit when there is a plural 
number, not more than three should be taken. This maxim is quoted 
in the Dattaka Chandrika, 
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SECTION 3. MAXIMS BEARING ON THE 
CONSTRUCTION OF SENTENCES 
AND TEXTS 

The principles of distinguishing between obligaloiy and non- 
obligatory or quasi-obligatory texts and the interpretation of the Smriti 
law and usage which are included in this class will be dealt With in detail 
in the next succeeding chapters in connection with the topic of the 
application of texts and the interpretation of the Smi iti law and usage. 
The maxims relating to the negative Vidhis and cases of conflict of 
texts have been dealt with in Section 4. Leaving out these several 
gioups of maxims, the division of the rest may be given in class U 
as under (;irj : 

Group A. Maxims of stiict consii uction of te.xts and sentences ; 
that is, those which are mainly of the nature of the Sruti construction. 

Group B. Maxims of construction of texts and sentences by 
context ; that is, those which are cliiefly of the character of Linga. 

Group C Maxims involving grammatical construction, that is, 
those relating to the Vakya principle 

Group D. Maxims of a somewhat free construction of texts 
and sentences, that is, those which proceed more or less on the lines of 
Prakarana principle. 

Various tonsideratlons arise as to the interpretation of texts and 
sentences : such as to prevent iuteiference with the literal meaning, to 
determine the meaning in doubtful cases, to settle whether a clause is 
to be taken as a^complete sentence or is to be read with another clause, 
to distinguish between a reciting clause and an operative clause or to 
distinguish between- a subordinate clause and the principal clause, and 
to differentiate between the primary law (Sruti) and the derived common 
law (Smriti). 

Class II, Group A 

ai. The Grahpatya Nyaya or household-fire maxim : <Ic*T 

This is the fundamental maxim of strict 

Strict construe- construction, 
tlon. 

at. The Ratri Satra 

qsnsrraMy; 

I [Adliikararia Kaumucii, para 2: ] 

That construction is preferable which is nearer to the literal 

(X) The eboT* oleinHimtton liu been bonswed bom the teemed work of K. L. Sarkar pp. 086-311, 
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Preference to construction, even thougli by it you get only a 
literal construe^ non-obligatory text and not an obligatory one. 
*'*®'*' Udeechya Bliattacharya lias placed Anusanga 

above Linga although generally Anusanga is regarded as a pait of the 
Vakya piinciple wliich is inferior to Linga. But the point of the 
maxim is that it is better to presume a passage to be an Arthavada than 
a Vidhi as implied either by Linga or Vakya. 

• 22 The Prastara praharana-Nyaya or the maxim of tin owing 
grass into the fire. [Jaimini III, ii. 5]. 

“ The maxim lays down that words must be taken to mean what 
they express by vocabulary and grammatical 
sense inflection and not as mere stopgaps to complete a 
rhythm There is the text ‘ Suktavakena parstaram 
praharati ' (he throws the grass by Suktavaka). The objector says ' by 
Snkteeuaka' means ‘by making an intonation of the measure of a 
Suktavaka'. The conclusion is that tlie expression ‘by Suktvaka' 
means by intelligently reciting and not by making a sound 

like that of the Suktavaka. This maxim in fact illustrates the axiom 
that every woid must be taken to have an intelligible sense according to 
grammar and vocabulary.” 

24 . The Rathakara maxim : 1 [Jaimini VI. i. 12.] 

This maxim lays down that where there is a text on a doubtful 
point, we should follow the text and not indulge 
doubt^*^^nt?^ speculative reasons, as in the case of the Rathakara 
being entitled to sacrifice, though he is of a mixed 

caste. 

* 5 . The Ntshadasthapati Nyaya or the low-caste-firiest maxim : 

[Jaimini VI. i, 5!.] 

‘‘When a compound word can be construed as a compound of an 
adjective and a noun [Karmadharaya), it should 
priest mMim * * construed as a compound of two nouns 

{Tatpurusha), because the former combination is 
spontaneous while:!the latter is far-fetched." 

The interpretation of the clause ' Nishadasthapati' in the 
Nishadasthapati maxim may mean ' Nishada who was 'Sthapati 

or Sthapati of the Nishada. Stluipati means a priest and Nishada, 
a Chandala The first construction, being simpler, is adopted. 
Nilkantha relies on this maxim to support the right of a Sudra to 
perform or rather get performed the Putreshti Yagya. 

a6. The Vaishwanara Nyaya or the maxim that subordtnates 
merge in the principal : [Jaimini I. iv. 11,] 
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‘‘Wlien a number of particular clauses collectively reproduce 
Subordinates of ® general clause, the particular 

merj^e In tto clauses cannot be taken to create separate obligations 
principal. addition to that of the general clause.” 

This maxim which lays down that clauses forming part of a whole 
Vidhi proposition are not to be separately reckoned as an independent 
Vidhi, has been illustrated by Jaimini [TaiUivirya Samhita (II. 2. 5) cited 
in I. IV. 17 (Kunte’s Ed,)] by referring to the following Vedic texts ; 

“He obtains children. He ought to prepare a cake called 
Vaishvanara baked on twelve potsherds. A cake baked on 
eight potsherds purifies, by means of the Gayatri metre and of 
Brahma Varchasa, the child if it be a Son. A cake baked on 
nine potsherds places in him (the son) light by means of the musical 
metre called Trivrit. A cake baked on ten 
(literally places in him) food by means of the 
baked on eleven potsherds puts in him spirit (in 
by means of the Trishtnbh metre. A cake baked 
grants him (literally places in him) cattle by 
metre. When a son is born, a pure man performs this sacrifice." 

The main clause in this passage requires cakes to be prepared 
on twelve potsherds ; the intermediate clauses merely show the result 
of using 8, 9, 10 and 11 potsherds respectively. Each of these clauses 
is not a separate Vidhi, but merely explains the use of the twelve 
potsherds and their importance, twelve being the number 
enjoined. A similar instance may be given from modern Penal Code 
which lays down that when a man is found guilty of an offence which 
consists of several parts, each of which itself is an offence, the man 
is to be punished for the principal offence only. So the maxim iti 
question practically deduces the same corresponding principle, 
ay. The Arthavada maxim : 


potsherds grants him 
Virat metre. A cake 
the original Indriya) 
on twelve potsherds 
means of the Gayatri 


There are clauses which are really parenthetical in a Vidhi text 
forming a gloss thereof. In the text “ Sacrifice a 
mi^m^ a V a d a yyjiite animal to Vayn, he is an angry god ” 

w 1 i 

[Adhikarana Kaumudi para 28 ], the clause ‘ he is an angry god ' is a 
parenthetical clause, descriptive of the divinity. 

This maxim is very important and has been made use of by 
commentators and digest-writers. An Arthavada sentence may not 
be found in juxtaposition with the Vidhi te.xt to which it corresponds. 
A text may be an Arthavada by Prakarana ; that is, it may be connected 
with some Vidhi stated somewhere else. These principles have been 
explained and illustrated in section IV of Chapter I. 



MAXIMS BEARING ON CONSTRUCTION OF SENTENCES & TEXTS 105 


Class II Group B 

28. The Manira-Hnga Nyaya or the 7 naxiin of implied Vidliis : 

[Jaimini. I ii. 4]. 

Passages of the nature of Mantra (addresses and liymns) by their 
suggestive power imply Vidliis and are capable of 
pli^d^lduL regarded jis concomitants of the Vidliis 

implied by them. 

29. The Saptadasharatni Nyaya or the sev-nteen cubits' pillar 

ihaxim : [Jaimini IK i. 9]. 

When a statement of a subordinate character does not directly 

, fit into the main obligation, in order to give it a 

Pillar maxim. , , l , . > , . 

useful meaning, it must be regarded as belonging 

to some incident of that obligation. 

30. The Nivita maxim [Jaimini III iv. 

j 1]. This consists of statements in a series, 
culminating in an injunction. Of these, tliose 
which are only introductory to the injunction are to be tieated as 
Arthavada, as in the case of tlie Nivita text. 


31. The 


ladlvldual 
virtue maxim. 


maxim that 
constitutes 


wearutg gold ornaments 


Manushya Dhamna 


and the like 
(individual virtue) 
aimini Ill.iv. 8.] 


Mu tua 1 1 
unc o n a e c t e 
clauae-maxlm. 


32. The Mitha-asambandha Nyaya or the ^nutually -unconnected- 
clauses ntaxinv. WIT*T5 [Jaimini III. i. 12] : 

'A subsidiary clause {Guna Vakyei) is not generally to be taken 
as subordinate to another subsidiary clause because 
S both are equally subsidiary to the main purpose 
and are thus co ordinates.’ 

The Mitha-asambandha maxim, also called the Baikankata Varana 
maxim is that by which the principle of general clauses is laid down. 
The Sutra on the subject runs as follows ; '* (General) subordinate clauses 
all relate to the ultimate purpose (of the Vedas), and as sucli one of 
tliem is not related to another, being co-ordinates". 

I [Jaimini III. i. 22.] 


Savara Swami explains this Sutra by referring to the two matters, 
Agnyadhana and Pavawana, the former indicating the sacred fire and 
tlie latter denoting an offering to subserve tlie sacred fire. The latter 
is not subordinate to the former. They are both of use in the 
Darsapaurnaniasi Yagya and in other Yagyas as well. 

The following text gives the maxim the said name, "Vessels made 
of the wood of tlie true Varuna and of tlie Baikankata are declared as 
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fit to serve tlie purpose of sacrifices. But Vavnna is not to be used for 
Homa, tbe Bmkankata vessel is to be used itj making Homa Tberefoie 
the Varuna vessp) is to be used generally in Yagas, except in ceremonies 
connected with Homa, and the Baikankata vessel also generally in 
ceremonies with Homa.” 

I ?TSJR^^: WIS , siE^N 5f«TT?r, 

I sr^ 2r l^aHf qi3inifm»p«Tr w^pisr: il 

[Sftv&ta Bhftshya on Jalmini III. 1. aa.J 

*' In applying this text one is to remember, that both the directions, 
regarding the use of the Varum wood and the Baikankata wood, are in 
the nature of general clauses. One of them does not stand in a 
subordinate relation to the other. But each of them is to be applied 
according to circumstances. The Baikankata vessel being suitable to 
Yagyas with Homa, is to be applied to such Yagya ; and the Varuna 
vessel being unsuited to such Yagyas, is not to be applied to them. But 
if one weie subordinate to the other, both of them would go together, 
Jimutavahana utilizes this principle in paiagraph 70, Chapter 2, 
Colebrooke’s edition. In iact, there being many Gnmmdas in a 
particular Shastra it is necessary, to settle which of them go together 
and which of them are separate from each other.” 

33 . Mitha-sainbandha otherwise called the Vaitraghni Nyaya 
or the imetually-connected-clanses maxivi [Jaimini III. 


1,13]: 

‘ When from the context it appears that a subsidiary clause { Guna 
Hntually con- Vakyd) is reciprocally connected with a particular 
nected clause ' subsidlaiy injunction {Gitna Vidlii), it is to be taken 
maxim. restricted to that subsidiary injunction.’ 

The Mithasambandlia maxim Ls one of a conveise character and is 


connected with the following text: — 

” They recite the Vartragkni verses on the full-moon day, and 
the Viidhanvati verses on the new-moon day. In this text, the 
subordinate matters Vartragkni and Vndhanvati are linked together, 
so that one must precede and another follow, in course of the 
performance of the Darsa-paurnaniasl Yagya. Tliis being so, tliey are 
connected with each other and are also inter- related. The Sutra says, 

‘ subordinate matters are connected with eacli other, when they do 
not relate to tlie general purpose.’ I' ■ [Jaimini III. 

i. 23]. Thus, these two maxims, between them, explain when two 
given Gunavadas (subordinate statements) go together and when they 
do not.” 
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It has been explained tliat a statement occurring in a complex 
Vidhi text wliicii is separable from the operative clause, and wliicli is 
merely of the nature of a gloss upon it, is an A.rthavada. But every 
statement occurring in a Vidhi text, in addition to the terms conveying 
the injunction, does not fall under this category. There may be a 
statement in a Vidhi text inseparately connected with its injunctional 
part; such a statement must be regarded as a part and parcel of the 
Vidhi. 


34 . The Mushtikarandi Nyaya or the maxim of closing the fist 
etc: [Jaimini III. i. 14] 

“ Where there are two or more subordinate clauses, embodying 
conditions for the performance of an action else- 
**** where stated, these clauses are not to be read as 
successively qualifying each other, but as 
co-ordinate, both equally bearing upon the action to which they relate.” 


35 . The Suktavaka maxim : [Jaimini III ii, 6 ] 

“ When a complex text consisting of parts indiscriminately refers 
to two cases, much of the complex text as is 
applicable to the one case should be applied to 
that case, and so much of it as is applicable to the 
other should be applied to that other.” 

36 The Aiigangi Nyaya or the maxim of the 

subordinate and the principal : [Jaimini IL ii. 3] 

“ Where there is an isolated passage which is not complete, or 
The principal attached to something else, it must 

and the aubordl- be read into the texts regarding the intended main 
ante maxim. object.” 

37 . The maxim of the Incidental [Jaimini IV. 

ii 4]; that is to say, the incidental is that whicli is 
IncM^tal**^ °° eventual use though comprised in a 

transaction. The text is : ‘ The whole animal is 

to be offered but only the flesh is to be used for worship throwing off 
the blood and the intestine.’ Here blood and intestine cannot be 
altogether avoided, though not required for the worship. They are 
Pratipatti (incidental). Thus if a Mimansaka were present when the 
lady lawyer in the Merchant of Venice insisted on ‘not a drop of 
Christian blood but a pound of flesh only’ he would have confronted 
her by this maxim which made the shedding of blood incidentally 
necessary. 


38 . The Aihikravianadi Nyaya or the stepping-forward maxim : 

[Jaimini III. i. 10] 

III-14 
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' A clause describing tlie manner which an obligatory act is to 
Stepping for- commenced, is not to be taken as optional, 
ward maxim. blit as forming part of the obligatory act’ 

This maxim lays down this principle, the substance of which 
is: ‘A clause describing the manner in which an obligatory act 
is to be commenced, is not to be taken as optional, but as 

forming a pait of the obligatory act.' This maxim takes its 

name from the text : “ He, going forward offers oblation by means 

of the conquest ceremony." [Savara 

Bhashya on Jaimini III. i. 19] ‘ With regard to this text the objector 
suggests that the act of ' stepping forward’ should be read separately 
from the operative words of the Prayaiya (sub-ceremony) ; but it 
cannot be so separated and it must be read as a part of the ceremony. 
The Smriti law regarding the ceremony o( PiUreshti Yagya in connection 
with the act of adoption will better illustrate this principle. The 
question arises whether the act of adoption can be validly performed 

without a PutreshU Yagya ; or in other words, is Putreshti Yagya 

separable from the act of adoption, and is the statement regarding it 
liable .to be taken as an Arthavada ? According to this maxim one 
cannot be separated from the other and they jointly constitute one 
Vidhi. The Privy Council has held that the performance of the Yagya 
is not necessary in cases of adoption by Sndras. This is so since 
Sudras are incapacitated from performing a Yagya. 

39. The Aniiksha Nyaya or the whey maxim : 

[Jaimini IV. i. 8] 

‘ *An act which is desetibed merely as incidentally following an 
obligatory act, is not an obligatory act as in the 
Whey maxim. the Amiksha text.’ 


It has also been shown that Hetuvannigada and Vidhtbannigada 
maxims lay down the prlticiple that statements in the nature of reasoning 
and collateral statements are noa-obligatory. There is another class of 
statements which expresses incidental sequences. These also have not 
the force of a Vidhi. Amiksha maxim lays down' this principle, the 
substance of which is ; ‘An act which is described merely as 
incidentally following an obligatory act, is not an obligatory act.’ It 
has reference to the following text : ‘ Bring curds and introduce into 
i,t hot milk,' it is the Amikshadish to be offered to the Vaishwadevas. 
The whey Is to be disposed of in other ways ? 

[Jaimini IV. i. 8]. 

As rd^rd^ this text the objector says that as by the same act of 
rousing c#ds with hot milk {Amiksha) the solid portions and (the 
Vif/ind) thlb VNl^Ty fluids are formed, both must '• be regarded as 
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sacrificial materials The author replies that as the whey is formed 
only incidentally, the Amiksha (solidified milk) is the principal thing. 
It establishes the important principle that what i.s stated as an incidental 
sequence is not to be regarded as an essential pait of a Vidhi text, 
This principle has been made use of while dealing with the law of 
adoption. The difference between statements of matters which are 
essential and those which are subordinate has been clearly set out by 
the Mimaiisa writers. 


The latter are called Gunavadas which are included in Arthavadas. 
Later Brahminical writers are often found to ignore this distinction and 
to take everything occurring in the Shastras as obligatoiy. Tlie 
resultant effect of this is that very mischievous results arise as regards 
the right of two classes of persons, namely women and Sudras. There 
are many texts dealing with their disparagement merely of the nature 
of Gunavadas, yet they have been given the rank of Vidius. But, as 
usage is an important factor of law, it is very difficult to undo the 
miscliievous effects thus produced on the law of the country. Originally 
Manu and Jaimini, never made the status of women inferior to that of 
men nor did they in any way compromise their position. Yet later- 
day writers followed usage and laid down that women had no rights 
unless recognised by express texts. As regards Sudras also it is clear 
that their right to perform sacrifices lias been restricted by express 
texts according to the principles of construction as given by Jaimini. 

The proper construction of the texts of the Shastras clearly gives 
geneial rights to these two classes of persons subject to their curtailment 
by express texts. But it has been wrongly assumed that they have no 
rights unless given by express texts. It is mainly due to giving 
subordinate matters whicli are in the way of Gunavadas, the rank of 
Vidkis. 

Class II. Group C 

40. The Ekavakyata or complex sentence maxim 

: ■' [Jaimini II i. 14] 

“ A complete sense makes a complete sentence, and where it 
Complex sen- divided into two clauses, such clauses are 
tence maxims interdependent upon each otlier," 

41. Th' Vakyabheda Nyaya or the disintegration-of-seniences 

maxim: RIW : [Jaimini II i 15] 


Diaint egr 
Uou-of-aentencea 
maxim. 


“When the. sentences are parallel and co- 
ordinate, they should not be read into eacli other.” 


The Ekavakyata maxim and its, converse, the Valcyabheda 


maxim form the basis of syntactical construction which derives 
its importance from the absence of the system of punctuation 
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in Sanskrit as is found in otlier modern languages. The elaborate 
inflections {Vibhakit) of die Sanskrit grammar and the numerous 
recognized forms of combinations, called Samashas, remove the 
necessity of punctuation. These grammatical developments are 
subsequent to the Vedic era. Further difificulties in settling syntactical 
connections arise, and in the old Brahmanic literature the connecting 
links are either missing or are of an indefinite kind. But in the Smriti 
literature these difficulties are not so abundant. 

4». The Anusanga Nyaya or the ellipsis maxim : 

[Jaifflini II. i. 16] 

‘‘Where there is a number of incomplete clauses, followed by 
one which is complete by a finite verb, this last 
Ellfpsla maxim* gjjQ^y gj. t|,e end of each of the other 

clauses to make them complete." 

This maxim is illustrated by Jimutavahana in his discussion 
on the following text of Manu: ‘‘It is admitted, that of a woman- 
married by tlie ceremonies called Brahma, Daiva, Arsha, Gandharva 
and Prajapatya, the property shall go to her husband, if she dies 
without issue. But her wealth given to her on her marriage in the 
form called Ashura or either of the other two (Rakshasa and 
Faisacha), is ordained, on her death without issue, to become the 
property of her mother and of her father.” (a) 

" In the above text you find in the second sentence the words 
‘ wealth given to her ’ before the words ‘ on her marriage in the form 
etc.,’ Jimutavahana says that these words ' wealth given to her etc,’ 
should also be inserted in the first part of the sentence after the words 
' the property ’ by the principle of Anusanga. Thus Anusang means, 
that an expression occurring in a subsequent clause is often meant 
also for the clause or clauses preceding it; and that it is only for 
economy that it is expressly mentioned in the last clause only." (i) 

The Adhlkarana gives the following texts by way of illustration 
of the Anusanga principle : “ Oh Agni 1 I offer my sacrifice to thee. 
I overcome (my) harsh tongue, I overcome iny vexatious tongue, by 
the body latent in iron, latent in silver, latent in gold— (thy body 
oldest anci lying in a cave " 

(a) ColebrooHe^a Dayabhaga p. xy. Cf. Manu IX, 196, Z07 ; 

il 

(i) K, t, &atk4t^ Mbqaon EuIm of IntaipmtatloB p. 308. 
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cl«T ?Rt l Tlie passage with its 

ellipsis filled up would stand thus : *’ Oh Agni I (it is by thy body) which 
(is) latent in iron (and) Oli Agni 1 (it is by thy body) wliiclj (is) latent in 
silver, and Oh Agni 1 (it is by thy body) which is latent in gold — 
(it is by thy body) oldest and lying in a cavfi that I overcome (my) 
harsh tongue, I overcome (my) vexatious tongue ” 

43. Tlie An'^apurvabheda Nyaya ot the maxim 

that a separate limb of a Vidhi has a separate sanction ; [Jaimini II. 2.1] 

" Where tliere is a number of clauses, each of which is in the 
nature of a subordinate Vidhi clause, each of them should be construed 
as having separately the transcendental sanction." 

44. The Tadadi uikars/ia Nyaya or take it-forward maxim : 

[Adbikarana Kaumudi] 

“ Where a preceding clause is wanting in something, which is 
indicated in a following passage, the thing indicated 
waTd^axim former clause by way of 

anticipation.” 

45 The Tad-apakarsha Nyaya or take-it-backward maxim ; 

(Adhikarana Kaumudi) 


Take>it-back- 
ward maxim. 


“ When the reverse is the case, the rever.se 
process should be adopted." 


Tadadi-utkarasha and Tadapakarslta ntaxims are particular cases of 
the Anusanga maxim. In Tadapakarsha a clause, occurring in a 
subsequent sentence, is to be read over again in a previous sentence, but 
in Tadadi-utkarsha the reverse is the case. By these maxims a 
sentence is bodily transferred from one place to another. Generally, it 
is not permissible excepting in rare cases. In Sutra 2-J, Chapter II, 
Book I, Jaimini distinctly disapproves Padapakarsha (transference 
backward), wiiere it is possible to avoid it by taking a clause to be a 
Prakarana. *1 ^ ef afe i 

These maxims are not restricted to transferring clauses backward 
and forward but are also applicable in adjusting the time of application 
of texts by shifting the time backward and forward, when two texts 
happen to point to the same time for their application. This matter 
may be illustrated by a passage from Adhikarana Kaumudi of Udeechya 
Bhattacharjee ; “There is one text, enjoining the performance of 
Homa just at the moment the sun rises. There is another text enjoining 
that one should bathe just at the moment." This being so, Apakarsha 
would enjoin bathing before the rising of the sun and the Homa at its 
time. Then he gives a similar case of Utkarsha, “The Sapiuda 
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Saraddba is to be perfoimed in the afternoon and then tin* annual 
Saraddlia. But the time appointed for the jinnual Saraddha may fall at 
noon Wlientliis is so the annual Saraddha must be sliifted foiWciid by 
Utkarsha.” 

46 , The Upavita Nyaya 01 the sacred-thread viaxiim 
[Jaimini III. i. 21] 

‘ When between two desciiptive clauses, a finite vetbal clause 


Upavita or 
» a c r e d-thread 
uaxixni 

of the Upavita text.' 


intervenes, they are to be legaided as separate 
propositions, when there would be doubt as to 
there being an identical ptoposition as in the case 


Tins naaxim relates purely to syntax. Tlie text, illustrating it, is 
summarised as follows ; In the Ptakarana of the Darsha-paurnamasi Yagya 
in the 7th andjSth Annvaka there isadescnption of the subordinate Yagya 
named Samidhini, In the 9cli Annvaka there is a description of the 
Nivita ceremony preceded by some injunctions. In the lOtli there is 
some matter connected with the subordinate Samidhini ceremony. 
In the 11th there is the injunction about tlie Upavita. Now the question 
is this. Is the Upavita ceremony a sub-prakarana of the Darsha- 
paurnamasi througli the subordinate Samidhini ceremony or is it a 
direct Prakarana of the Darsha-paurnamasi Yaga ? But between the 
8 th and 10th Anuvaka there is the 9th, wliich has nothing to do witli 
the Samidhini. The answer is that the Upavita ceremony must be 
taken to be a direct Prakarana of the Darsha-paurnamasi and not its 
sub-prakarana or a part of the Samidhini. 


47 . The Isan-shyeniyavishesha dharmaiidesha Nyaya or the 

maxim which means iXvAVrefereuces for details are proper between xvhat 
are equal and similar [Jaimini 

VII. i. 2 ] ; 

48 . The Maitravaruna maxim ■ I^WS [Jaimini IV. ii 6 ] 

" When an act is to be done and not assumed as done as in the 


case of handing over tlie staff to Maitravaru' a 
it is in the nature of an enjoined act’ and 
not merely a recited act retrospectively consideredi” 
The question i? whether the text, ' he gives the staff to the 
Maitravaruna priest’ is a proposition which, contemplates by its 
conte,vt a purpose as already fulfilled, or a purpose to be fulfilled. 
The answer is that it is the latter, and so indicates a duty to be 


don^ {Artkakartndl and does not merely indicate the end of a duty. 
Nilkantha has made use of this maxim'’ regarding tlie question of the 
eljjfibiUty of daughter's and sister’s son for adoption. 
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Class II. Group D 

Tlie ina\'icns of this group mostly allow free construction and 
aie based on consideiatlons of necessity, expediency and convenience, 

49. The Krishnala My ay a or the black bean maxim 

[Jaimini X. ii. 2 ] 

" When, by refeience, what is contained in one text is to be 
transferred to tlie subject matter of another text, 
maxlB^ ** ^'****** the wliole of the former text should not be bodily 
transferred, but such portions only as are not 
inconsistent with the latter text." 

50. The Kshameskli Nyaya or the burnt-offering maxim 

[Jaimini VI. iv. 5 ] 

" When a rule, in prescribing the mode in which an act should 
be done, enjoins that a certain quality should be 
maxto*"***^**"****^ thoioughly secured, it 'should be taken only to 
mean the securing of such a degree of thoroughness 
as can be reasonably expected," 

51. The Swara {chip of wood) maxim: 

[Jaimini IV. ii. 1 — 6 ] 

“ When one construction would secure convenience and economy, 
Chip of wood another imposes labour and fruitless trouble, 

maxim. the former is the proper construction.” 

> 

S3. The Samanasypi maxim: KfW: 

" When one tiling is given to more than one person it must be 
equally divided among them, in the absence of any direction to the 
contraiy. There is the text ; ‘In the ceremony of the exhibition of 
gold, let horses be giveri to the Vdgatri, Prostotry, and Pratitotri' 
Such being the direction the horses are to be equally divided as 
the Sruti approves of equal division.” 

53. The Kaimiitika maxim : [Jaimini 1 . i. 32 ] 

"Rhetorical flourishes, meant to indicate that which applies to a 
case, a fortiori applies to a case close at hand, 
maXm"*"*^*** should not be literally understood.” 

Tlie following maxims are of special character and are based on 
considerations of social benefit or religious purity : 

54 The Anriti'atia maxim : I 

01 the maxim that the prohibition of speaking untruth is positive lanv. 

[Jaimini III iv. 4 ] 
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Three 

maxinii 


debts 


"The tex^, by which speaking falsehood is prohibited, though 

Prohibition of seemingly it is merely the recital of a moral law, 
spe a k 1 n « un- . 

truth. should be read as a positive iuj unction." 

55 . The maxim of the absolute of the three debts 

[Jaimini VI. ii, 11.] 

" A text, which declares that a Brahmin has the three-fold duty of 
sacrifice, learning and maintaining the household, 
must be understood to enjoin those duties 
absolutely, and as belonging to all the three 

castes.” 

56 . The Udbhida and Chitra maxim : 

[Jaimini I. iv. 2] 

“When a text only indicates the performance of a ceremonial 
act under a certain name, but there is no text 
forthcoming enjoining the act and there is no 
sanction, it is to be read only as a text of nomenclature.” 

57. The Tad Vyapadesha Nyaya or the simili maxim : 

mtqt [Jaimini I. iv. 5] 

“When a text, if literally construed, would be subversive of the 
main purpose (Pradhana Chodana), and when it is 
possible to construe it as a description or name, it 
should be so construed.” 


Chitra maxim. 


Slmlll maxim. 


SECTION 4. MAXIMS REGARDING NEGATIVE 
RULES AND CONFLICT OF TEXTS 

The negative texts relate to prohibitions both as against all the 
world as well as those against particular persons. 
Pa^^dasa.***** * distinction, as explained by the MimansaJcas, is 

similar to that between judgments or rights in rent 
and judgments or rights in personam. The term ‘Pratished/ui is applied 
to the former class of prohibitions while 'paryndasa' to those of the latter 
class. For example : the text 'Do not eat fermented food is a Pratishedha, 
but 'those who have taken the Prajapati vow must not see the rising sun,’ 
is a Paryndasa. 

They are each sub-divided into two classes. As regards Pratishedhas, 
the sub-divisions are; (i) those which prohibit a 
catSn**^ i- thing without any reference to the manner in which 

, it may be used, and (ii) those which prohibit it only 
as regards a particular mode of u.sing it. For example; ‘Do not eat 
fermented food’ prohibits the use of it under all circumstances, whUe 
•Do not use Shodsin vessel at dead of night’ forbids tlie use of the vessel 
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only at the dead ofnifrhl. In the two sub-divisions ofPaiyudasa the first 
relates to a person performing some specified act which is not enjoined 
by a Vidhi, as in the case of the Prajapati vow, while the other relates to 
a person engaged in performing a Vidhi; for instance, one is to do Sraddha 
during the full moon by virtue of a Vidhi but not in the night of the full 
moon. The prohibition of doing Sraddha in the night is aParyudasa which 
is a sort of an exception ov proviso ^ as ‘not in the night’ is an exception to 
the rule ‘Perform the Sraddha during the full moon’. 

There arc four classes of negative clauses ; (i) a condemnatory 
prohibition, e.g., the Kalanja (fermented food) clause; (ii) ab.solute 
prohibition of things under certain circumstances, e.g., Shodsin vessel ; (iii) 
prohibition in relation to persons in a given situation e.g., Prajapati vow; 
and (iv) restrictions as to action of persons engaged in fulfilling an 
injunction, in respect of the time, place or manner of carrying out the 
substantive part of the injunction. 

The above distinctions are vciy important and mu.sl always be 
borne in mind, otherwise one can never follow the Mimansa writings. 
The second and the fourth classes are generally met with in the 
Vyavahara law, and the first and the third in the Vedic law. Really 
speaking, the first class of PratLshedhas are moral prohibitions condemning 
acts which are sinful, and the third cla.ss which are Paryudasa, being in 
the nature of religious vows, are rales affecting religious discipline. They, 
therefore, appertain to lire Vedic law. The remaining two occur in the 
Vyavahara law. 

Smriti writers have also introduced the que.stion of the applicability 
of equitable principles as against the strict letters of the Smriti law 
giving rise to conflict of interpretation. The word artlia is used in 
matters of litigation in the sense of relief sought. The words arthi and 
pratyarthi are used for plaintiff and defendant, so the expression 'Artha 
Shastra’ means the rules of equitable relief. The conflict between Smriti 
texts and Artlxa Shastra (equitable principle.s) has been formulated by 
Smriti writers. 

Thus the subject of conflict would require consideration between 
one spiritual rule and another; of conflict of one Vyavahara Vidhi (civil 
law rule) and another ; and of conflict between the Vyavahara Smriti 
texts and equitable principles {Artha Shastra), There are two more 
topics allied to the subject of conflict which may be mentioned ; (i) the 
application of alternative texts when the alternative events occur 
simultaneously or one after the other ; (ii) the adjustment of two positive 
Vidhis, one of a general character and the other of a particular one. 
This class of maxims may, therefore, be classified as follows ; — 

Group A. Maxinis regarding Pratishedha or prohibition proper, 
III— 15 



116 


MAXIMS OK IXTHKI’RIiTATlOX 


Group B. Maxims rejrarcUnfr Paryudasa or exceptional and 
qualified prohibitions, and the like. 

Group C. Maxims relating to alternative causes and the 
adjustment of general and particular Vklhis, 

Group D. Maxims relating to the equitable application of Smriti 
texts (rt). 

Class HI Group A 

Ma.xims regarding Pratishedha or prohibition proper : 

58, The Kalanjii maxim : PlTf?!: 

“ A general condemnatory text Ls to be understood not only as 
Four prohibiting an act, but nl.so the tendency, including 

regarding Pra> the intention and attempt to do it.” [Jaimini VI. 

tishedha. H 

The Kalauja maxim consists of the lollowing 

Kalapja maxim. 20] ; 

(1) “ In an absolute prohibition a po.sitive struggle is the result ; 
for, the prohibition is to be secured by abstention from the prohibited 
act.” 

f^«ri srf^f^?[r9rf i 

(2) Tliis objection is answered thus in the other Sutra: “If effect 
be given to the Shastra, man is benefited : when Shastra is divorced froih 
its object then it becomes a case of transgression of the law." 

fsiviifa lUff: i 

Tire following tran.slation of Dr. Thibaut’s Laugakshi Bhashkara’s 
explanation of the Kalanja maxim and of a Pratishedha in the matter 
of condemnatory prohibitions, will explain the .subject better: — 

“By prohibition (rV/rA^<//m) wc understand turning off man (from 
La u a k s b 1 action), for the purpose of sentences of 

Bbasbkara's ex- prohibition lies exclusively in their effecting (man’s) 
planatioa turning away from actions which would be cause of 

some disadvantage. The details are as lollows. In the same manner 
as an injunction conveying an instigation in order to give effect to its 
instigatory power intimates that the thing enjoined, for instance, the 
sacrifice, is the instrument for obtaining some desired result and thereby 
instlgate.s the person towards it, in the same manner a prohibitoiy 
passage, as for instance, “he is not to eat kalaya" conveying the idea 
of turning off (from some action) in order to give effect to its power of 

{t) Tbft «lssst&Mtloa &s well as the treatment has boen \eTy gratefully adapted from K. L. Sarkar's 
learned treatbe 317*19* 
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turning olT, intimates that the thing prohibited, as tor instance, the 
eating of kalanja, is the instrument of bringing about some highly 
undesirable result and thereby turns man oft' from it. If it is now 
asked how a prohibitoiy sentence conveys the idea of turning off from 
some thing, we answer as follows. The .sense of the word '“not” is 
not connected with the sense of the root (of the v'erb in the prohibitory 
passage) ; for although the two words stand in immediate proximity 
the sense of the root presents itself as standing in subordinate relation 
to the actual creative energy {Arthibhabana) which is expre.ssed by the 
sufftx (of words like ^ Bhakshayet'). For something which presents 
itself as standing in subordinate relation to one thing cannot be 
connected with something else. Otherwise, in the .sentence “ bring tlie 
king’s man" (lit. the king-man, rajapwusha) the king himself would 
enter into relation with the action (while in reality the king only stands 
in relation to his servmnt, the latter in his turn being tlie object of the 
action expressed by “bring’." 

Laugakshi Bhashkara, taking the prohibitory text “ One is not to 
eat Kalanja " {Na kalanjam bkakshayti), explains the idiomatic force 
of the phrase {Na bjiakshayet). The author explains that the suffi.x 
'yet' means 'shall' and that the negative particle 'not' is to be 
taken as attached to the suffix 'yet' [shall), vaA not to the idea of 
Kalanja eating. For if it be taken as attached to the latter idea, then 
the sentence might mean, 'you shall eat but not Kalanja.' In this case 
there would be no prohibition. So he labours to demonstrate that the 
gist of the sentence is ‘shall not,' and therefore the object of it is to 
turnoff from eating /sfa/aw/'rt. This may appear to be making a hair- 
.splitting distinction, but it is of importance from the Mimansa point of 
view, as will presently appear. The explanation of Nishedha Vidhi 
becomes more clear from Jaimini’s Sutra of the Kalanja maxim. 

The objector says, “In a case of prohibition, mentally you 
entertain the idea of the action prohibited ; for, you have to discriminate 
between the prohibited act and the negation of that act." 

The objector means to say, ‘what is the good of a prohibition 
when it invites tlie imagination to gloat over the action proliibited V 
The author answers, " When an act is enjoined by the .Shastra, it is 
for the purpose of llic good of a person; if the good object be divorced 
from the meaning of the Shastra, then it becomes a Ctvsc of transgressing 
it." [Jaimini VI. ii. 20] 

The meaning is this : — 

In a case of prohibition you must take it that not only is the 
particular external act prohibited, but also tlie very intention of it 
which make.s the act evil. Roughly speaking, the principle laid down 
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can be enunciated as follows : 

In a case of prohibition one should not abstain from the very 
idea of the act prohibited, and there ought to be no evasion of the I'idlii 
in any way. 

Thus this clas.s of Nishedha Vidhis is to be interpreted most 
comprehensively. Il the thing be prohibited, it cannot be used even 
as a substitute for another thing.” I 

[Jaiminl VI. iii. 6.] 

In fact, this broader interpretation of the Nishedha l^idhis has 
been carried so far that when a thing is prohibited, if it be transformed 
by combination with another thing into a new substance, even that new 
substance is not permitted to be used. This is supported by the 
black-kidney-bcan maxim which Ls referred to both by Jimutavahana 
and I’ijnaneshwara. 

It may be argued that no reason is assigned why Pratishedha 
\’idhis of this character should be .so broadly constnied. But you 
should remember that the Nishedha Vidhi dealt with by tire Mimansakas 
relates generally to Purusha Dhanna (duties of a religious and moral 
character). The word Purnshartha Ls expre.ssly mentioned in Sec. 20, 
Chapter II, Book VI as its explanation. In fact, it has been explained 
by later writers that PratLshedha is generally directed against some 
particular vicious tendencies in men. In such a view of the 
Pratishedha, the principle of construing it comprehensively cannot be 
said to be improper. 

‘ Na hinsyeta ' ff I (one should not injure another), 

‘ JVmirfitf/i vtiefefa’ I are examples of Nishedha Vidhis as 
given in the I’idhi Rasayana, page 123, Benares series. JVa kalanjam 
bhakshayet ^ ()do not eat Kalaujii) is also a Nisltedha 

■S'idhi {a). 

59. The Shodsin-ctip maxim : 

“Where one and the same thing is once enjoined and then 
prohibited, this is a case of direct conflict, and accordingly not 
reconcilable.” Jaimini X. Viii. 3]. 

»nfer i 

“The Shodsin maxim treats of a conflict not between a 
• condemnatoiy prohibition as in the Kalanja maxim 
opposed to it, but as between a 
prohibition, as recognized by recent writers, of the 
essential element of .some definite po.sitive proposition. For instance, 
tliete is the pfoposition ; ' Use the Shodsin vessel at the dead of night.’ 

(«)> Rulet of Interpratatioa 330*34. 
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Against this, there is the text, ‘Do not use the Shodsin vessel at tiie 
dead of night.’ This is a case of direct conflict, and there cannot be 
any attempt to reconcile the two. In such a case, option to follow one 
or the other I'ulc is the only course left. But, if against the propo.sition 
‘ Use the Shodsin ves.sel at the dead of night ’ you have the proposition, 
‘Do not use the Shodsin vessel at tlie dead of night during a new moon 
time,’ this will not be a contradiction, but the second proposition will 
be read as a Paryudasa (exception', which doe.s not alTect the essence 
of the first proposition.” 

6o. The Dvayo pranayanti maxim : 5*ft: 

“ The same text should not be once taken as a case of Paryudasa 
(mere exception), and again as a case of Pratishedha (prohibition 
proper .” [Jaimini VII. iii. 9.] 

This maxim lays down the simple principle that one should not 
blow hot and cold at the same time. The maxim 
to^***™ expla- originated from tlie following texts relating to the 
foui'-monthly Yagya which is a Viki iia (development) 
of the D ars ha-pan t uamasi and not of the Shauvnka Yaga, as some 
opponents {Pin vapakshiiias) thought ; 

(1) “Ufa aUavapauU: I 

“In this (four-monthly Yagya) tlie northern altar is to be 
established.” 

(2; " Na vaishvadeve Utiarvednm upakiranti na Simasheiye." 

«i i 

“The northern altar is not to be established cither in the 
Vaishwadeva quarter or the Snuasherye quarter of the Yagya.” 

(3) Uroo va elan yajvasya yat vainna-praghasah Shadhwaiti 
Dvayo pranayanii." m qqqfaqiqrt 

gqt: aqjq^ri 

“The two mainstays (legs) of the Yagya are the Varnna-praghaeha 
and the Shakdhwaiti, The two mast have fire kindled on them.” 

The four-monthly Yagya coasLsts of four sections. The first is 
Vaishivadeva, the second is Vanina pradhaifia, the third is Shakadimaili 
and the lourth is Sunasherye, each forming a quarter of the whole 
ceremony. 

The first text lays down the general rule that the northern altar, 
which is inevitably connected witli fire-kindling, should l5c established 
in the Yagya. The second text lays down that the northern altar is not 
to be established in the first and last quarters of the Yagya vis., in 
Vaishwadeva and Snnaslieiye. The tliird text, after explaining the 
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importance of the second and tlie Uiird quarters ( Varum Praghasha and 
ShakaiUmaiii), lays down tliat the fire kindling should take place in the 
two. 

Jaimini construes the three texts as follows ; 

The first text is a general rule {Samanya Vidhi). The second is 
an exception to it. The third is an Arthavada (reciting clause) which 
shows tire reason why the second and third are not subjected to any 
exception in respect of fire-kindling. 

The above construction reconciles the three texts and does not 
introduce any conflict such as would result in an option {Vtktdpa). 

But the opponents would not con.strue tlie texts in that way. They 
argue as follows : 

We concede that the first text is a general \'^idhi, and that the 
second is a special negative Wdlii by way of an exception. But the 
exception is as regards the northern altar and not as to the kindling 
of fire, 

This being the case ‘ we would ’ they proceed to say, ‘ hold that the 
clause ‘Dvayo-pranayanti’ which occuns in the third text is intended 
to apply to the first and the last quarters (the Vaishivadeva and the 
Smtasherye). For, these are in need of such a clause to enable fire- 
kindling, as the provision prohibiting the nortliern altar in respect to 
them raises a difficulty in the way of fire-kindling whereas with regard 
to tlie second and the third texts, the clause would be a superfluity, the 
fire-kindling in these two being already provided by the general rule 
{Upa atra vapavti)' 

Tlie opponents thus make out the case of kindling of fire in the 
Vaishivadeva and the Sunasherye. But on what is it to be kindled 
So they are yet in need of the altar. This they make out in the following 
way. They say that there i.s a virtual conflict between the second text 
and the finst, in as much as the first text by the clause ' atra upavapauH ' 
prescribes the kindling of fire on the northern altar in all the four 
ceremonies and the second text prohibits the northern altar in two of the 
ceremonies. They proceed to hold that by reason of tliis contradiction, 
an option is given, and they should take advantage of this option to 
make the northern altar in Vais/twadeva and SttnaslnH just as in the 
other two. 

The Mimansakas say that this argument constitutes {Vidhi 
^laisktmy(^^ inconsistency of legal rules. 

The Mimansakas expose the fallacy as follows : 

“ They say that the opponents once read the first text (the general 
Vidhi) as subject to the exception contained in the second text. They 
read it as an absolute rule side by side with the second text which is 
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road equally as an absolute rule creating contradiction. Tliey get the 
fire by the first view. This is bad and cannot be tolerated. 

“The tussle between Srikara Misra and Jimutavahana as exhibited 
by the latter, very largely illu.strates how Mimansa principles are 
respected and applied by Hindu jurists. The two authors fight over 
the construction of certain texts of Yajnavalkya regarding the right of 
succession as between united and separated, and as between uterine 
brolliers and half-brothers." 'With reference to the text, 'The united 
brother succeeds ’ and the text ‘The uterine brother succeed.s,’ Srikara 
Misra argues that to make out from these the proposition that a 
united half-brother takes equally with a separated uterine brother, one 
is to incur the fault of the Dvayo-pranayanti maxim. For, in order 
to support tliis proposition, he mast once read either of the two texts 
as simply giving the right of succession, and again as giving a 
comparatively preferential right. By the one reading you get the right 
of a united half-brother and a separated uterine brother to succeed, and 
by the other reading you get the equality of their position as they would 
both occupy the same preferential position with reference to a separated 
half-brother. Srikara maintains that such a double reading is wrong, 
Jimutavahana, however, supports tlie proposition by a variety of 
arguments, as will be seen later on.” 

The effect of this maxim may be summarised thus. A positive 
and a negativ'e te.xt may either be in conflict with each other or not. 
If there are reasons to believe that they are in conflict, the view must be 
stuck to, otherwise not, and one should not be allowed to shift one's 
position at pleasure. There is no doubt that the conflict occurs in cases 
lilie that of the Shodsin maxim. There is no conflict when the negative 
text is a Paryudasa. Also, tliere is no conflict, when by the force of the 
Kalanja raa.xim, a practice standing in the way of a condemnatory 
prohibition must be .swept off. 

A practice in opposition to a Pratishedha, is only saved where 
there is clear ground to hold, that the Pratishedha does not extend to the 
essence of the practice which is apparently in conflict with it. Such 
a case is discussed by Raghunandana. He takes up the rules 
sanctioning the immolation of animals for purposes of sacrifice and 
I'aises the objection tliat these rules must be treated as nullity by virtue 
of the general negative Vidhi condemning the destruction of animal 
life — ‘ Na hinsyeta.' He gels out of tills objection by showing that the 

' hinsyita' does not include in its meaning killing by way of 
sacrifice. 

But such an argument cannot hold good in the case of the general 
negative Vidhi ' Naiiirtam vadeta ' (do not speak falsehood) with 
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refei-ence to the observation of Manu, wherein he says that a man may 
tell a lie to save the life of a Brahmin. ‘ Nanirtam vadeta'h^^ 
general prohibition of telling lies on the part of those who have the 
privilege of performing Yajnas, then it cannot be argued that the telling 
of a lie to save a life is not within the general negative Viclhi — ‘Do not 
speak a falsehood." 

So the observation of Manu mentioned above must be taken as not 
having the force of a Vidhi, but as merely indicating that the violation 
of the general Vidhi may in the case referred to be excused [b), 

6i. The Pnitishidhci-dravya maxim : F*rT®r: 

“That which is forbidden by a general condemnatory Vidhi 
cannotbe used in any shape, for instance, even as a substitute for Jinother 
thing." fRW: [Jaimini VI. iii. 6] 


Class III. Group B 

Maxims regarding ParYUDASA, qualifying and qualified prohibition 


eU. 


6*. The Pradeshanarabhaya maxim : WTTR: 

“A prohibition that merely displaces a part of tlie descriptive 
clause of a Vidhi text, is merely a qualifying 
prohibition of the nature of an exception.” [Jaimini 


Four maxima 
recardlns Par* 
yudasa. 


X, viii. 7] : 

63. Mt tail pasaii karoti maxim : R ^ 

“ When a negative clause merely declares that a certain thing 
does occur in an Utpatti Vidhi, such a clause is to be taken not even 
as a Paryudasa but as an Arthavada.” [Jaimini X. viii 2] 


64. The Sanyoga-prithaka maxim: 

The same thing may be u.sed to serve a subordinate purpose, 
and again to serve a principal purpose. 

65. The Abhimarshana maxim: WRlRs [Jaimini III. vii. 4] 

is also to the same effect. 

£t^Ued^‘toeai^ Paryudasa is explained by Laughakshi Bhashkara 

ueut of the thus ; — 
above maxima, 

“Where there is however an obstacle in the way of the word 'not' 
being connected with what is expre.ssed by the verbal suffix, it is 
connected exclusively with what is expressed by the root itself. Such 
obstacles are of two kinds : (1) The beginning with the phrase, such as 


(b) K n. Sarku-Mhaiua Ridas ot InteEpntatioo p. 
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"his vowed observances are as follows, "^nd (2) the contingent 
probability of a Vikalpa (option).*' 

“ An example of the former kind i.s, for instance, found in the 
following passage, ‘he is not to look at the rising Sun', as this sentence 
is read after a commencement has been made with the words 'liis vowed 
observances ai'e as follows’,’’ 

Laugakshibhashliara’s view, as expressed above, is that in a 
Paryudasa the prohibition is not in tlie form of "shall not intend tlie 
doing of the thing but only in the nature of a direction that the thing 
should not be done under particular circumstances.” Further he 
intimates that where by construing the prohibition as absolute, 
one would be forced to the use of an option, the prohibition should be 
construed, if possible, as a Paryudasa only. For instance, in the case 
of the text, "he is not to look at the rising Sun”; as this is stated to be 
in fulfilment of a vow, it la a self-made rule applicable only when the 
vow is made. Therefore it is a Paryudasa. 

In the first Adhikarana of Ch. VIII, Book X, which has been 
called Pradeshanarambha maxim, Jaimini explains Parjmdasa as 
follows : — 

"Where the leading clause of a passage contains a general 
direction for the performance of a certain act there is a prohibition of 
it under certain circumstances, tlie prohibition is to be taken as a 
legitimate exception or proviso (Paryudasa).” [Jaimini X. viii. 1]. 

The English principles of interpretation on the subject, as given 
by Maxwell are as follows : “ An author must be supposed to be 

consistent with himself; and, therefore, if in one place he has expressed 
his mind clearly, it ought to be presumed that he is still of the same 
mind in another place, unless it clearly appears that he has changed 
it. In this respect, the work of the legislature is treated in the same 
manner as tliat of other authors; and the language of every enactment 
must be so construed, as far as possible, as to be consistent with every 
other which it does not in express terms modify or repeal. The law, 
therefore, will not allow the revocation or alteration of a statute by 
construction when the word.s may have their proper operation without 
it. But it is impossible to reconcile contradictions, if the provisions of a 
later Act are so inconsistent with, or repugnant to, those of an earlier 
Act that the two cannot stand together, the earlier stands impliedly 
repealed by the later.” (a) 

The principles as regards such a conflict are essentially the same 
in the Mimansa system as in the English system. But the 
III— 16 
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diversity of the contents of the Smriti which is also presumed to 
emanate from the same source as the statute law, is veiy great, and the 
apparent incongruities among various passages are far more numerous 
than in the case of statute laws. So Mimansa rules on the subject are 
numerous. Jaimiui's rules as to the reconciliation of a seeming conflict 
by taking a prohibitory clause as an Artliavada and in the case of a 
seeming conflict between an Apuiwa l^iclhi and a prohibitoiy clause 
consistent with it — are very helpful in connection with the interpretation 
of the Vyavahara law. 

In this respect the difference between a Paryudasa and a 
Pratishedha is of great importance. Owing to the fact that such 
difference has not been properly appreciated by certain courts, they 
have arrived at erroneous conclusions, as, for instance, when they have 
held that if a person having inherited property, subsequently incurs one 
or the other of the disabilities recognised by law, he is not to be 
divested of the property already inhei'ited by him. There would have 
occurred no difficulty if the fact of the rule of exclusion from inheritance 
being a Paryudasa and not a Pratisliedha had been thoroughly understood 
and the rules of exclusion being Paryudasa could not possibly 
extend beyond the time when the succession opened, as they refer 
to that time only. On the other hand, if these rules had been 
Pratishedha, then, by the Kalanja maxim they would have had a far 
reaching effect, and in that case valid arguments would have been 
necessary to secure a liberal working of the law. Again, the mle that 
the children of disqualified pemons are not debarred from inheriting, is 
also easily explained by the fact that the rules are merely Paryudasa. 

“Mimansa writers rai.se the following question with regard to an 
exception (Paryudasa). If a general negative \’idhi be violated, there 
is a penance for the violation ; for, to observe the negative Vidhi is a 
duty. But is a violation of an e.Kception also to be visited with a 
penance ? Some answer, no. Because to observe an exception is by 
itself no duly. Take for instance, the te.xt discussed by Raghunandana,' — 
" The Parvana Sraddlia must bo performed during the new moon but not 
in the night. Here the words in italics form an exception. Suppose 
a man performs the Sraddha dui'ing the new moon but in the niglit. 
The effect is that lie gets no benefit from the performance of the Sraddha. 
But he commits no positive .sin. He is only guilty of the omission of 
performing the general Aldhi. Raghunandana, however, says that in 
some cases the Violation of a Paryudasa (exception) is visited with a 
penance, as if it Avere a positive independent "I'idlii,” {a) 


(«) K. 1. S^tkar-litliaaiUB Hulas o( laterpretation p. 333-34. 
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Class III, Group C 

Maxims relating to alternative clauses and to tlie adjustment of 
general and particular Vidhis : 

66. Apachheda (losing hold) maxim : I 

If a cei tain consequence is attached to an event, failing which 
Two maxims another consequence is attached to another event, 
naSSwB * ^Mses, such a case both the events occur simultaneously 
the consequence is optional." [Jaimini VI. 17.] 

If of the two alternative events, both happen one after the other, 
then that which happens last, Is given effect to ignoring that which 
happens first. 

When two different effects are respectively attached to two events 
Losing hold alternately, if both happen simultaneously, either 
maxim ex- effect may be attached, but if one event follows the 

plained. other, the result will conform to the event that 

happens last. This rule is similar to the Roman rule that out of the two 
repugnant clauses of a will, the la.st shall prevail. The principle is 
illustrated tlius : — 

"In tlie Yotishtoma Yagya, the priests come out of the hall one 
behind the other, each holding the backrobe {Kacliha) of the person 
going before. If the Udgata loses hold, the Yagya must be finished 
wiUiout Dakshina, and a fresh Yagya must be performed in which the 
presents intended to be given in Uie Yagya, ought to be given. If the 
Praiihoia loses hold, the sacrificer must make a gift of all his possessions. 

“With regard to the texts as above mentioned two difficult 
contingencies may arise ; — 

(1) If botli tlie priests, the Udgata and tlie Praiihota lose hold 
simultaneously, what is to be done ? 

(2) Suppose again tliat both lose hold, but one after the otlierj 
whose failure is to settle the consequence ? 

"With regard to the first case, tlie Adhikarana consisting of Sutras 
51, 52 and 53 decides, that the two failures having talten place 
simultaneously, die case becomes one of direct conflict, and therefore, 
option results. For, the consequences of tlie failure of the one and 
that of the failure of the otlier are contrary to each other and 
they cannot be reconciled. Therefore, if both the Udgata and Praiihota 
lose hold simultaneously then either a fresh Yagya is to be performed 
and only the intended presents made, or the sacrificer is to give away 
all that he has. As regards the case of one losing hold after the other, 
the Adhikarana in Sutra 54 decides, tliat the sacrificer will have to make 
a fresh sacrifice with the intended presents, if the Udgata lose hold last, 
and he will have to give away all his properties if the Praiihota lose hold 
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last. In other words, the result will be in accordance with what happens 
last. Savara Swami gives elaborate reasons for this conclusion. 

"The Sutra on the point is very generally worded. It runs as 
follows ; — 

" If one precedes and another follows, the preceding becomes 
weaker as in nature." I [Jaimini IV. v. 54 ]. 

"Evidently, it is with reference to the above Sutra that the 
following rule has been enunciated by Dr. Siromani •. 

“When in order to establish any particular proposition, several 
reasons are given in succe.ssive clauses, each successive reason being 
preceded by such words, as kinciui, yoiiva, etc., then the reason last 
given is to he accepted as the opinion of the author." 

Sree Bhatta Sankara also stales that if two successive clauses are 
in conflict, that which precedes Is barred by that which succeeds. 
This he places among the mles of Praptabudha (exclusion by necessary 
implication). 

This principle is analogous to the following principle of the 
English Law of Interpretation : 

"And it the provisions of a later Act are so inconsistent with, or 
repugnant to, those of an earlier Act that the two cannot stand together, 
the earlier stands impliedly repealed by the later." {x) 

67. Maxim of the general and the particular 

[Jaimini Vl. viii. 10]. When thei'e are two rules 
on the same subject, one general and the other particular, the particular 
rule prevails. 

A Sruti is to the effect diat the Agnisomiya animal shall be 
sacrificed. The objector insists that as the injunction 
the maxima*'*" leaves the question open, one can sacrifice any 
animal, i. e., any quadruped. But the autlior 
argues, at great leugtli, to establish that this general injunction is 
purposely limited by tlie specific Mantra pointing to the goat as the 
proper animal for sacrifice. So only a goat is to be sacrificed. 

It is noteworthy that both the rules are positive in this maxim. 
Any express maxim dealing with the case of a general negative rule 
and a particular negative rule or any exception to a negative Vidhi is 
not found. The only similar topic which touches tliese two questions is 
the topic of the Dan pashu maxim, of which the particular negative 
Vidhi prohibiting the use of two Ajyabhagas in the Pashu Yagya is 
directed to be «takea as an Arthavada, as such Aj'yabhagas would not 
be allowable to the Yagya even without tliis prohibition. The particular 

to) K> L. SacIiar'iSitiripUa Rules ot Inteipretatloo pp. 934-36. 
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negative Vidhi merges in the general negative Vidlii, if any, and thus 
becomes a mere Arthavada. 

Class III. Group D 

Maxims relating to the equitable application of Smriti texts (,v) : 

These are not strictly speaking maxims, but rules laid down by the 
Smriti writers. 

68. “Smii/i is of greater avlhoiity than principles of equity'' 
(Yajnavalkya Ch. II. 21) 

69. " If possible the principles 0j equity should be reconciled zvith 
the text law." 

70. "In the case of a conflict beizveen the text law and the 
principles of equity y the latter must be discarded and the former 
followed. [Vajnavalkya I. 39] qsr fwfanfeiqfet 

The term Artha Shastra has been used in the sense of 'rules of 
relief which ultimately means 'rules of equitable 
Smriti relief.’ The considerations of relief to be granted 
matters of equity and are usually known as 
Laukika Shastra (popular principle) or as Laukika 
Nyayas (popular maxims). 

Vrihaspali says : Decision should not be based only on the 
Shastras, By an unreasonable judgment there is loss of Dharma." 

fqtifar: i 

It contemplates Shastras which are of tlie nature of quasi-law or 
doubtful meaning but not po.sitive commands which permit of no 
ambiguity. Jaimini also holds that when a Shastra is of a doubtful 
chai'acter, it must be interpreted in the light of reason. 

Then as regards conflict between the Smriti texts themselves, 
several principles have been suggested; Yajnavalkya (II. 21) says : 
“When two Smritis differ, that which follows equity as practised by the 
people of old, should prevail. WITq’fg I 

Narada says ; " In cases of conflict of Smritis, decision 
should be based on reason (as embodied in custom ; as custom is 
powerful and overrides the sacred law." 


(x) See p. 43. oi Book I o( this work. 
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Vrihaspati says : 

“ The first rank Camong legislators) belongs to Manu because lie 
had embodied the essence of the A’eclas in his work, that Smriti (or text 
of law) which is opposed to the tenor of tlie laws of Manu is not 
approved." 

«rT m II 

The superiority of Manu’s Smriti is due to the fact that it is the 
oldest. But time does introduce change. This is evident from the 
text of Parasara : ‘ The law of Manu is authoritative in the Saiya 
Yuga, the law of Gautama in the Treta, in the Dwapara Sankha 
Likheta, and in the Kali the law ai Parasara." 

«iT?:ra^:r ii 

Sri Bhatta Sankara in his learned treatise — Mimansa Bala Pralcasha 
treats the subject Kalpa Vidhis (constructive Vidlils) in detail. Tliey are 
nothing but Vidius presumed by reason. They have been first divided 
into Kalpya Vidhis proper and Kalpya Nisliedha, then he divides the 
latter into seven classes such, as, Achara Kalpya and Arihavada' Kalpya, 
etc, Kalpya Pratishedha can be illustrated by the text: “Let not 
persons of the same Gotra be married." This rule is not to be found in 
any express text but is an extension of a principle contained in certain 
texts.” The prohibition of Parana (breaking fast) at the time of Hart 
vasara is an instance of Achara Kalpya Pratishedha. 

The digest writers in reconciling conflicting texts generally make 
use of equitable and reasonable considerations and often arrive at a 
conclusion in the nature of a compromise, in tlie shape of constructive 
Vidhi. For example, the Mitalcshara deduces the rule that a widow 
inherits her husband’s properly, provided he was not living jointly with 
his brothers at the time of his death, from a number of texts some of 
which clearly asserted the widow’s right of succession unconditionally; 
some virtually negative her right altogether; while a few indicate that she 
is to succeed after her husband’s brothers. The Dayabhaga tries to 
reconcile the texts to a great extent by appealing to Shastric reason 
and sense, and practically adopts those te.Kts which coincide with reason. 
It does not at tire same time discard unceremoniously the texts which 
contradict those approved by it A particular reading of these has been 
suggested with .some grammatical liberty of construction. Manu show.s 
that the word 'his,' i. e„ ‘husband’ is understood before ‘entire share’ 
and refutes the compromise arrived at by the Mitalcshara, that the widow 
takes only if her husband was not joint with his brothers (a), 

(4> Ki L. Strkar Mlmawa Roles of InterpretattOD p, 340. 
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SECTION 5. POPULAR MAXIMS 

Jaimini’s mavims of interpretation are of a great binding force. 
Certain principles of interpretation of common knowledge or the popular 
maxims {Latikika Nyayas] are not of the same authoritative force but 
many of them are quite authentic. These maxims are nothing but 
expressions of common sense rvliich may be correctly termed as 
"the condensed good sense of the nation." The origin of these Lavkika 
Nyayas which are abundantly found in the ancient and modern Sanskrit 
literature can be traced to various sources. They are often found in 
the striking passages of some ancient poets, e.g., the Panka-prakshalana 
maxim qgj — ‘Better to avoid the mud than to wash it olT.’ 

Some of them originated from popular .stories while in other cases the 
details of the story giving rise to tlicm, cannot be traced with certainty, • 
Some of them arc based on facts, real or supposed, e.g., the maxims 
of the Lion's look P*TT*r{ and the crow’s eyeball 

»*rT*r: Others show the sympathies and antipathies of the 
people of the time, and not a few of them are expressions of ironical 
sarcasm. Only some of them which have some bearing on legal 
principles will be of help to trs. No systematic treatise on these has 
been prepared except that of ‘Laukika Nyaya Ratnakara’ along with 
its abridgement ‘Laukika Nyaya.’ These books give no references. 
Colonel G. A. Jacob has done really useful work in connection with 
this subject and has published them in two booklets {Laukika 
Nyayanjali or the Handful of Popular Maxims). Popular maxims 
which are in the form of abstract propositions are tlius tlie condensed 
expressions of some natural or moral facts or laws embodied in 
sayings which were prevalent among the people concerned. But 
mostly they are found in the form of facts or as an illustration of 
some kind of expediency. Some of the popular maxims as collected 
and given by the learned Tagore Law Professor K. L. Sarkar fp. 334; are 
given below : 

Class IV 

^ 551$ !aT^i4$ The maxim that ij a r/iing is 
once done, the requirement of Shastt a in that respect is fulfilled. It is a 
generalisation of Jaimini’s maxims regarding Tantra and Prasanga and 
is of very great practical importance in applying the texts of tlic Shastra. 
It is very frequently referred to in the works of commentators on Uic 
Smritis. 

7*. ?I5^$ »m*r% l in the same 

passage a word occurring once cannot be taken both in iis primary and 
secondary sense. The Dayabhaga has referred to it in several places 
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and this ma'^im also is of vital importance to the inleipretation ot 
law. 

More ivords, more ineanhig. 
Kasliiram in his comraentary on Shuddhitattwa and Raghunandana 
in Udvahatattwa have made use of this ma\im, which is the keynote 
of the principle of literal construction. 

74 . The masira of mhi standing up to the 

limit of the poiver of an expression. The principle of literal construction 
ha.s been emphasised by this ma\im by the as.sertion that one cannot 
go beyond the power of words. It occurs twice in Bhamati, pp. 710, 7^12. 
Ananclagiri also quote.s it in his comment on iii. 4. 

75' The masim of fifty in a hundred] the greater 

includes the less [.See Savara \’I. i. 43). It is equmaleiiL to tlie Latin 
maxim bi/ane magus continet in se minus. This maxim appears to 
be a provoking truism and it has been so put in thus form to make it 
more attractive. 

76 . *15 g 1 The maxim that causing {a thing) 

to be done is to do (rV). It meams tliat he who causes a tiring to be done 
by another is the real doer of it. Its equivalent Latin maxim is 
Qui facit per alium facit per se" Anandagiri has made use of this 
maxim on Brahmasutra Bha.shya I. 2, 21. 

77- I Tlie maxim that current sense steals 
away that zvhick is derived from the roof, or, in the words of Jacob ; 
"Popular usage aveipoivers etymological weanmg." This maxim is 
included in Jaiminis Padartlui Prabalj a maxim and has been referred 
to in various places such as ‘'i'ivaranaprameyasangi'aha (1, 3, pp. 134, 135', 
Panchapadikavivarana 1pp. 132-3), Vedantakalpataru (p. 207 , and 
Anandagiri on Brahmasutra Bhashya il. 3, 42 . Its Latin equivalent is 
" Optimns mterpres usus" — Usage is the best interpreter of things. 
This Roman counterpart is well familiar to the larvyei-s. 

78- H I Definition alone is no 

proof. It means that bare assertion of a matter is no proof of the matter 
asserted. This is found in .Sarvadarshanasamgralia. It is an universal 
maxim. 

79- 1 Do not make 
tioo sentences or ideas, zuhen one is possible. It shows how popular 
maxim agrees with Jaimini’s maxim. 

80 . Tli« maxim of ecuing f om the brazen 

vessel. Jairaini refers tliis maxim in XII. ii. 35 wliere he says : ‘ It 
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tliere be several coiiciitions not iiicoiisistent witli each other, then (the 
condition) should be adjusted so as not to interfere with the condition 
attaching to the inferior in position, just as in the case of the eating 
front the brazen plate. Tliis maxim ‘ eating from the brazen plate ' 
is explained by Savara as meaning that, where tliere are the student 
and tlie teaclier to take food, the former with a pre-existing vow to 
take his food from brazen plates only, then the latter, for the leavings of 
food the student is bound to partake, must accommodate the student 
by taking his food served in a brazen plate even though it may not be 
quite convenient to him. Tlie importance of this maxim appears to 
be that where it is possible, inconsistencies should be reconciled. 

8i. The maxim of ihe lamp on the threshold. 

A lamp so placed gives light both inside and outside the house ; and 
the maxim is applied to something which fulfils a two-fold purpose, 
Savara in his Bhasliya on Jaimini XIII. I 3 makes use of tliis Nyaya, 
though he does not actually mention the word Dehalee, 

The maxim of the resultless 
being subordinate to that tvhick has a result The principle that 
whatever has no result of its own, but is mentioned in connection 
with something else which has such a result, is subordinate to the 
latter, This is Dr. Thibaut's rendering of the Nyaya as it occurs in 
Brabmasutra-bhashya II. i. 14 (p 443), and he explains it in a foot-note 
as follows : 

" A Mimansa principle, a sacrificial act, for instance, is independent 
when a special result is assigned to it by the sacred texts; an act 
which is enjoined without such a specification is merely auxiliary to 
another act." (See also Savara IV. iv. 19 ) 

83 ' STSnir *1^5131^ The maxim of the Brakniana and 

ihe holy traveller. In such a sentence as, ‘ the feasting of the 
Bralimanas and holy travellers,’ the separate mention of the latter 
who are really included in the former term, merely emphasises their 
position as a special section of the general body. It also appears in 
Kuraarila Bhatu's Tantravartika pp, 423, 590. 

84. I The maxim of the examination of a 

crotv's teeth. It applies to any useless and manifestly fruitless enquiry. 
It occurs in Sankara’s Bhashya on Katlia Upanishada I. 25. It is also 
found in Jaiminiya Nya)'amalavistara 4. I. 1. 

85 ' f*TT*r5 I The maxim of the cattle and the bull. It 

is to the same effect as the maxim of the Brahmana and the holy 
traveller. It means that where two words are joined together meaning 

III-17 



132- 


MAXIiMS OF INTERPRETATION 


almost tlie same thing, the second word is intended to emphasise 
the meaning of the first. Kulluka refeis to tliis maxim in his exposition 
ofManuVIIL 28, wliere six classes of women are enumerated as 
having a claim to the King’s piotection. 

86. The maxim of tiie loit horses and _ 
bnmt chariot. It is based on the stoty of two men tiavelling in their 
respective chariots, and one of them losing his horses and the other 
liaving his cliaiiot burnt, through die outbreak of a fire in the village 
in which they were putting up for the night ; the horses that were left, 
were harnessed to the remaining chariot and the two men pursued 
their joutney together. Its teaching is union for mutual advantage. 
This very old story is referred to in Kumarila Bhatta's Tantravaitika 
pp. 15, 709, 832. 

87. \ The maxim of the ttoo monsters. It 
implies that where two contradictory facts are equally strong, they 
neutralise one another. In this sense it has been applied in Sankhya 
Tattwa Kaumudi. Raghunath asserts that this maxim would apply 
when the things in opposition are of equal strength, but when they are 
of unequal strength and the weaker is to go to the wall, then the Matsya 
Nyaya is employed. The story of two monster brothers, Sunda and 
Upasunda who, quarrelling over the heavenly woman Tilottama,' 
destroyed each other, gives this maxim its name. Its Latin equivalent 
is, Allegans contra/ ia nonest an Hen ins. He is not to be heard who 
alleges things contradictory to each other. 

88. mw: I The maxim of the larger fish eating the smaller. 

It means the weaker goes to the wall, just as the large fish eats the 
small. Kulluka, in his commentary Mauu Sarihita on ManuVII. 20 
^ has made 

use of this maxim. 

89. 

The maxim that a thi/ig 
is not to be taken as impercefiible because it is pe/ ci ived ivith g/ eat diffi- 
cnity. It is referred to in Tantravartika p. 6 and in Nyayamanjari p 422. 

90 |ef5?;T m «TTg I 

The maxim that one rid/ng on a ho/se cannot be overtaken by one riding 
OH an ass. Kumarila Bhatta refeis it to ridicule the claims of those resting 
cm the authority of the Smriti to match those who are grounded on the 
authority of the Sruti [Tantravaitika p. 730, and Nyayamanjari p. 262], 

9*' I strike at your o%vn 

ex/stenre. Its true significance is ; it is wrong to quairel with that on 
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whk’h one s livelihood depends. It i.s found in ParibhashendushekliaTa 
p. 85 wiiicii employs it to support the proposition tliat when one relies 
on a combitiation of two tilings as constituting ground in ids favour, 
he cannot at tlie same time sliut out a rule aiising from that combination 
which will go against the ground taken by him. 

9* WTT^Tt I Go not far if yon find it at y out hand. This 

maxim says, " If you can find honey in the Aika plant which grows in 
your yard, no need of going into the mountains in quest of the bee- 
hives ’’ It has been refeired to by Savara in his commentary on 
Jaimini I. ii. 4 which has been quoted by Vachaapati Misra in 
Sankhyatattwa Kaumudi and by Sankara in his commentaiy on Vedanta 
Sutra HI. iv. 3. 

93- i When an 

object can be attained by following a straight path, what is the good of 
folloiving a circuitous course I Vachaspati Misra in his Nyayavartika- 
tatparyatika has used this maxim twice. 


94- 3lT5I5r?!r 1 Tlie maxim of the mangotope or the maxim 
—what predominates, gives the name. 

A mango-tope means a grove in which mango trees abound, not 
that no other trees are to be found in it. This maxim finds an 
expression in Jaimini III. iii. 10 which means, in the case of Srutis, 
that which abounds, in a ceitain Veda is taken as Belonging to that 
Veda, 

95- ifa SIT*T: l Join at one end, 
break at the other. It means a case in which one cannot rely upon an 
argument without raising an equally strong objection. It has been 
used twice in Sarvadarsana sarograha. 


96 . rin?I} 1 The maxim of wristlet of the wiist. It means 

that when a term by itself implies its relation to a certain thing, 
additional employment of the name of that thing must have some 
additional meaning; as for instance, the expression, the wristlet of the 
wrist, means that the person is acutally wearing it upon his wrist. 
Karika expresses it genetically Shabdhadhikyat 

Arthadhikyatn. 

97 - 1 The maxim of the cow and the curdled ‘ 

milk. It means that looking to the purpose of a proposition, it must 
be taken in a general sense though expressed in particular words, It 
corresponds to Jaimini’s Grahaikattwa Nyaya. 


98 . 


^ 5 !^^ I The maxim of what after. 


It means that when 
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tlie more difficult of the two propositions is proved, the simpler one is 
to be taken as proved. The masim of the. loaf and the staff is to the 
same effect. The commentators of the Mimansa Sutras discuss tins 
maxim in 1. i. 32. 

99- 3r5fT»T?T»T I The maxim of feichino water. It implies 

that when a principal purpose is expre.ssed, all its subordinate incidents 
are included therein, just as when one says ‘ Fetch me water for drink,’ 
it means ' Fetch for me a glass or other suitable vessel filled with 
water.' It corresponds to the Prasanga Nyaya of Mimansa. 

100. rq'T?T: l The maxim of staff and the cake. It 
arose thus : a cake was placed upon a staff and left at the corner of a 
house. In the morning, the cake was missing, and it was found that 
parts of the staff had been bitten off, evidently by a rat. Under these 
circumstances, it must be pre.^umed that the rat who bit off parts of the 
staff must have eaten up the cake. Jimutavahana has applied it in 
several places. 

101. WTW{ I P/evention is better than cure. Literally 
it means ' better not to touch the mud than to wash it off,’ This maxim 
has been used in the Dayabhaga, Brahmasutra, Sankara Bhashya, 
Panchatantra and Mahabharata. 

xoa. I Where the reason of a 

thing is found by perception, it is not proper to seek for any other proof 
for it. It is on this basis that Jaimini regards the Mantias to be mere 
Niyamas regarding tangible objects. 

*03- I The maxim of the Brahmin Bandhu 

ascetic. It implies that where a person is converted from one creed to 
another, but continues to retain the denomination of his former creed, 
such an expression should be used. It is quite clear that according to 
Hindu Law,, conversion to Buddhism did not cause a forfeiture of the 
rights of a Brahmin as a citizen. As regards civil rights, no such 
forfeiture was caused [Abraham v. Abraham]. It is used by the 
authors of Kavya Prakasha and the Sahitya Daipana 

X 04 . ^ 1 The maxim that a word 

signifies the thing signified. It means that the meaning of a word 
partakes of the character of the thing to represent which it is.employed. 
In its wider sense it means that a work is authoritative on the subject it 
purports to treat, and not on any collateral subject. The instance, 
given by Vijnanbhikshu is, tlrat Sankhya Sutras, the object of which is 
to show the^m^ns of relieving misery, have no authority regarding the 
subject of the Supreme Being. 
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log, rSn^T; l Wheie both 

the opposing sides are equally objectionable or equally blameless, the go- 
by shotild be given to both of them. In Mimansa wliere two Vidliis 
happen to be in conflict, tliere must be Vikalpa or option. Tlie utility 
of this maxim is not so great in the Mimansa Darshana as in the 
Vedanta Darshana, for in the former t!ie oliject is decision, in the latter 
elimination 

106. ^ 717 : 1 The maxim of coiichshell and the hour 
of the day. This maxim is of equal importance to the subject of 
interpretation as to that of logical argument. Jaimini’s principle of 
Krama (order of sequence) corresponds with this maxim. 
Kaghunandana's application in Malamasatattwa illustrates its exegetic 
value. The meaning of the expression ‘conch-shell and the hours of 
the day ’ is that, as the conch-shell is blown according to custom at 
certain hours of the day, these hours are indicated by the blowing of 
the conch-shell. 

107. ffn fntq.* I The maxim of showing 
the nose by moving the hand round the hack part of the head. It implies 
that when an easy word and direct couise are available, an indirect and 
far-fetched course should not be adopted. It corresponds to Arkamadlra 
Nayaya. 

108. I Nearness 
of position is not nearness in sense. This maxim signifies tliat it is not 
Juxtaposition which determines tlie nearness of relation of clauses. 
Clauses though distantly situated may yet be connected by one verging 
to the other. This Naiyaik maxim is identical with the Mimansa maxim 
on the subject. 

109. I The maxim of ‘ nearer the 
better.' It means where a construction with a nearer clause is as good 
as with a more distant clause, the nearer one should be preferred. 

HO. I Take all of a group on an equal 

footing. It means that when two or more substantives occur together, 
such as Ghatpata (the cup and the portrait), Qsqs on® should 

not be taken as qualifying the other, hut both as independent 
substantives. By this maxim it is directed to construe a compound 
worj, as Dandwasamasa where this is possible, rather 

than to construe it as any other Samasa. 

III. I The maxim that which 

forms the quality of one thing may be the quality of other things. For 
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example, Shivetashankha (the white conchslicll\ but tlie other tilings 
than a conch-shell may ako be white. This maxim is practically 
identical with MUhaasambandha Nyaya of the Mimansa Suit as. 

, II3. rmif: I When invited all innst be equally attended 

to. It means that where to a nombei of nominative clauses there 
is one common predicate, that piedicate must be applied equally to 
all the clauses. 

The maxim that xvhere there are Hvo Vidhis one of a wide and vague 
scope, and the other definite and limited, the latter should prevail. It 
is similar to Jainaini Samanya Vishesha Nyaya. 

114. I has been mentioned by Savaia in VII. ii. 15 

and IX ii. 13 

«5- I Shakuni-grahakagati Nyaya has 

been referred to by Savara in IX. i. 22. 

116. f*n*T} I Shushkesti Nyaya has been mentioned by 

Savara in IX. ii. 17, 

Sl!S3T?:^ir WTW 1 The maxim of ' half and half' It arises 
from the story of the Brahmin who was eulogising his cow offered for 
sale, as being one of mature age, but who finding that that was not 
inviting to the purchaser, next day described it as being verily a 
young animal though old in spirit. 

118. ^ ^*TT®r! I The maxim disunssing 

the selection of an auspicious moment after the thing has already bent 
done. 

119. l U the blind lead the 
blind, both will fall into the diuh 

130. 91^19 1 Proclaiming the name of a 

son before he is bom. Its English equivalent is ' counting your chickens 
before they are hatched.' 

***• I The beggar plaiUmg his footing', 

its English equivalent is ‘give him an inch, he will take an ell.’ 

i»3. !T I One's ozvn body does n«t hinder 

one. What on the face of it constitutes an accessory to an idea should 
not be taken to contradict that idea. 

133 RIT*r» I Hoxv to dig earth by a post. II a 

position is to be made out circumstantially, you must bring foiward 
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a succession of facts and arguments, as it is only by repeated 
hammeiing that one may dig a hole by a post. 

124. I one rice in a boiling pot. Of 

many tilings similarly circumstanced, of one and the same desciiption^ 
if one is found to possess a certain quality, the rest may be taken to 
possess it, 

I Having to deal tvith the needle and the 
boiler. If one is required to solve a simple and a hard question at 
the same time, let him fiist despatch the former one. 

126 I A lion's glance — at one glance back- 

waid and forward like a lion. It means that when a matter shows 
itself connected with what precedes and what follows, one must take 
both into consideration at one glance. 

127. (The mother-in-law who said, "Be off." 

Abusing another for what one oneself does with a vengeance. The 
mothei-in-law abused her daughter-in-law for refusing to give alms to 
a mendicant and called him back to tell him, “ There are no alms^ 
be off" 

laS. nristr: I Seising oxen by their horns As a man 

disables a bull by catching hold of his horns, so if one takes the most- 
seemingly antagonistic passages fiist and shows that they are 
antagonistic, then he gains his point easily. For example, in the 
Vedanta Darshana, Srutis like ' Prana is Brahman ’, ‘Uktha is Brahman’ 
are first examined and interpreted. 

WfWt 1 ‘ The carter toho would be beheaded rather than pay a hundred^ 

but will at once pay five score,' This means that to many people the 
thing is not of so much impoitance as its name and the form in which 
it is presented. With one name they will accept it, with another name 
they will leject it. 

130. ^ I Wlnlst seeking to obtain interest 

the creditoi loses [that and) the capital too. 

131 ' The request of the spinster.' An 

old spinster asked of Indra to giant the blessing that her son may eat 
from a metal plate milk, rice and sugar. Thus the old maid by this 
request asks for a husband, the birth of a son, lice and milch cow etc. 
This is applied to cases in which a sentence has an involved meaning 
importing several things. 

132. 'Worms thriving in poison' It is equivalent 
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to ' whilt is one man's food is another man's poison.' 

*33. I Better is a certain 

karshapana than an un eriain Nishka. It coriespoiids to the saying. ‘A 
bird in the hand is worth two in the bush.' 

*34- WTSlT*ift*IT I To know the thing to be measured you 

must know the measure' It is a principle of piactical logic. 

*35' «n*r} I The lamp in the centre. ‘The idea of a 

lamp shedding light on both sides. When a term has a connection 
both with the preceding and the following clauses after the manner of 
a lamp placed in the door, then this maxim is applied according to the 
e.xplanation of Professor Gough. 

* 36 . I The maxim of It is used 

by grammarians and others to express the passing from one rule to 
[another over Intervening ones. The St Peter'sburg Lexicon gives 
references to its use in the commentary on Panini 1. 4. 47 (in the old 
Calcutta Edition of 1870), and in the Siddhant-Kaumudi on Panini 
5. 1 117. 

* 37 - \ The maxim of the seed and the shoot. ‘ As 

the seed produces the shoot, so the latter in turm reproduces the former. 
Each therefore is a cause and an effect of the other. This maxim is 
met with very frequently in ancient literature such as in Brahmasutra- 
bhashya 2. 1. 36.’ 

* 38 . I The the desirn.tiou of the 

chief antagonist. The principle that when the most formidable enemy 
has been defeated, the less formidable are also virtually over come. 
A reference of this maxim has been made in the Bhashya on Vedarit 
Sutra 1 4. 28. 

*39" 1 The maxim of the grinding of tk.it which 

is already ground. It implies fruitless reiteration, attd unproductive 
repetition. A reference of it has been made in Sankara's Bhashya on 
Kena Upanishad 32. 

140 . The vigilance of the 
watchman after the house has been plundered by thieves. It occitrs irt 
IChandanakhandakhadya p. 45. Its English equivalent is “shutting the 
stable door after the horse is gone." 

141 . fqT*rs I The maxim of daybreak in the vicinity 

of the toll collector's hut. ' A man, anxious to avoid paying toll, takes 
another road, but losing his way in the dark, finds himself at daybreak, 
in the vicinity of that very toll-gate. The saying is employed to 
illustrate t^ddeshyasiddhi as Professor Cowel puts it, that is, 
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failure to achieve a desired object. It occurs in the Panini section 
of Sarvadarsanasangraha. 

i4». II The maxim of ruminating on ether. It is 

equivalent to beating the air. It lias been mentioned twice in the 
Sarvad arsanasan grab a 

143 I The maxim of n frog in a well. It is 

applied to an inexperienced person brought up in the narrow circle of 
home, and ignorant of public life and mankind in general. 

144. Ptrnrt 1 The maxim of catching at straivs. 

It implies to one being driven to an argument or position wholly 
untenable. Professor Cowell has rendered it ' like a drowning man’s 
catching at straws.' 

I4S' «TfiT%»ft5r45 P*IT?T: I ‘ The maxim of the crow's eye-ball. 
Crows are popularly supposed to have only one eye, which, as 
occasion requires, moves from the cavity on one side to that on the 
other. The maxim is used in respect of a word which appears only 
once in a sentence but which applies to two portions of it ; or to persons 
or things fulfilling a double purpose, 

146- I ‘ The maxim of the crow and the palmyra 

frtdt. A crow alighted on a palmyra tree, and at the same moment 
some of the fruit fell on its head and killed it. The maxim, is therefore, 
used to illustrate a startling and purely accidental occurrence,’ 

*47' «inTI 1 ' The maxim of striking the sky 

with one's fist. A vain attempt at an impossibility. It occurs in 
Sarvadarsanasangraha of Jaimini. 

148. t ‘a weapon is silenced by a weapon. 

Its equivalent is ‘Like cures like’ or 'set a thief to catch a thief,’ It 
occurs in Jnanottama’s commentary on Suresvaras’s Naishakar- 
myasiddhi I. 81, 

l49- I The maxim of the she-goat and the 

sword. It is founded on the story of a goat having been suddenly 
killed by accidental contact with a sword, and is used to illustrate any 
surprising event happening altogether by chance. 

*50- l I'he strength of cotninunity 

is greater than of a member of it. Its equivalent is ‘ Union is strength.’ 
It occurs in Kavyapradipa p. 388. 

He has the right who 
has the want, the power, and the wit, Sarvadarshanasangraha of Jaimini 
referred to this maxim. Professor Cowell translated it thus: — 

ni-18 
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‘‘According to the old rules, he has the riglit who has the want, the 
power, and the wit,— those wlio are aiming to understand certain 
things, as the new and full-moon sacrifices, use their daily reading to 
learn the truth about them.” 

152 - SfmTcIJITC PZTTSTJ I The maxim of the destroyer and its 
prey. It occurs in Taitiiya-Vartika 2. 1. 66. (p. 53) 

*53- I The maxim of the wood apple on 

the [open palm of the] hand It is said of something unmistakably 
clear. ‘ As plain as a pike-staff.’ It occurs in Vartika 1. i, 95. 

A reference to the Mimansa Pramanas i.e., means of proof in 
connection with these popular maxims would 
mMMf**** ***^*' character and rationale. The 

Mimansa philosophy recognises the following seven 

Pramanas : 

(1) Revelation 

(2) Pratyakshya — Direct sensual perception. 

(3) 913 Inference. 

(4) Illustration by simile. 

(5) —Irresistible conclusion of truth from a 
combination of facts. 

(6) Shishtachara — Conduct of wise men, 

' (7) Abhava—Reductio ad absurdnm. 

One school recognises only six. Some of these apply to the 
subject of interpretation. The first one— Shabda Pramana — is similar 
to the Sruti principle where the text itself has a clear intention and 
purpose ; where they are to be made by inference or by analogy it 
would be the case of Annmana or Upamana. The popular maxims are 
their illustrations. They bear upon the subject of interpretation by 
inferential reasoning,’ and by analogical process. Kumarila Bhatta 
explains exhaustively the method followed in these two processes. 
Explanatory remarks on the above popular maxims 

" The first nine maxims (Nos. 71 to 79) given before are all in the 
nature of abstract propositions and are of a technical nature, directly- 
bearing on the subject of judicial interpretation. They, are of the 
same nature as the general maxims of the Roman Law, mostly you will 
find them-in tire corresponding maxims of the Jaimini Sutras.” ( 4 ;) 

• The otlier maxims such as Nos. 82, 89, 102, 104, 105, 108, 123 etc.^ 
are of general abstract propositions. Other maxims are based on 
considerations .of expediency, which remove the difficulty of an 
interpreter and show him the coarse which is expedient. The maxims 


|r]l Kf 1»* Satkab>3fIaiaDfft Rtilts of InterprcUtion p, 370. 
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Nos. 92 and 107 illustrate this point and suggest that the shorter course 
should be preferred to the longer one. Such maxims give directions 
to the interpreter in cases of knotty points found in a text. 

Another class or the third class of maxims serve to clear up the 
meaning of a text by showing its analogy to some particular trenchant 
facts or to some striking truth. They are practically in the form of 
similies [Upama). The following maxims illustrate the point in 
question : 

The maxim (No. 80) ‘Eating from the brazen vessel ’ occurs 
in the chapters of Tantrata in relation to the question whether where 
there is a primary duty, and also a derivative duty, both having the 
same purpose, the derivative should be ignored. The answer is in the 
negative and both the duties having equal claims, there is no conflict 
between them. 

The maxims Nos. 81, 88, 94, 96, 97, 100 are all maxinis of this 
class and are of a peculiar character. The maxim (No. 81] of tlie 'lamp 
on the threshold' should be considered in connection with the 
non-splitting of a sentence into two propositions. The latter favours 
construction by which one thing is to be taken as intended at a time ; 
the former favours a double purpose; but the two are not contradictory. 
A proposition or a sentence may have one idea in the main but it may 
be construed to serve a double purpose. As regards the maxim 
(No. 88) of 'the larger fish eating the smaller,’ in case of a conflict 
between a principal proposition and a subordinate proposition, the 
latter is to be ignored. The ‘ Samany a Vishesha' — the general and the 
particular — the particular supersedes the general. Thus on comparison 
there is no inconsistency between the two maxims as in the latter both 
propositions are in the affirmative while in the former, one is affirmative 
and the other is negative. The Mango-tope maxim is similar in effect 
to the Pranabhrita maxim. The ma.xim of ' the 'crow and the curdled 
milk and that pf 'fetching water' are analogous, but not identical. 
In the former a narrow expression is to be taken in a comprehensive 
sense, while in the latter when there is an indication of a purpose, all 
its incidents are to be implied. There are some points of resemblance 
in the maxims— ///^ wristlet of the the wrist,' ‘the Brahmin and the 
holy traveller' In the former the word wrist seems to be supeifluous 
but in order to give it a meaning, it is to be taken as indicating, that 
the ornament of the wrist is actually being worn on the wridt. In 
the second maxim, the latter word includes the former and its use is 
supported for emphasising the same sense. This maxim is identical 
with the one named ‘the cattle and the bull' The maxims of the 
‘staff aiid the cake' (^vhat after) axQ similar as 
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both show that one thing being establislied, another is established 
a prioii, 

SECTION 6. MISCELLANEOUS MAXIMS 


personal compe' 


temcy. 


Class V. Group A 

154 . The maxims regarding the necessity of qualifications : 
Maxims as to “ “'ist be rules of qualifications as indicated 
by the nature of a complete act." [Jaimini VI. 1 . 5] 

“The 

qualifications for any special class of acts are generally determined in 
three ways ; by texts of general competency, prohibitory Vidhi texts, 
or by specific mention." [Tithitattwa p. 98] 


General competency is indicated by the text : “ Duties must be 

done by those who are pure and living at the time " [Tithitattwa p. 22] 

Living at the time is not alone sufficient, 
He must have the capacity to understand the nature of the business. 
".That also which a seemingly independent person does but who 
has lost control over his action, is declared an invalid transaction, on 
account of his want of real independence." [Narada] 


ireti i 

StgHj ii 


155 , The maxims as regards the competency of women : 

" In the opinion of Badarayana, all without any distinction (who 
desire heaven) can perform sacrifices. A woman, therefore, is included, 
because the whole mankind without any distinction is included," 
[Jaimini VI. i. 8 ] 


" In fact, in the case of married people, the husband and wife 
must join in sacrifice ” [Jaimini VI. i. 4] 

As regards establishing the sacred fire, the husband is a necessary 
party. 

" Qualification is recognised ; therefore the dual number (is made 
up) by a wife." [Jaimini VI. i. 23] 

156 . The maxim that poverty is not a disqualification : 

"Not so. Because (wealth is) unstable, (that is, one may possess 
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it or not) ; necessaiily it may be acquired.'* [Jaimini VI. i. 41 ] 

X57. The maxim that loss of any limb is not a disqualification : 

“ Again, tlie maimed (has) that quality (of competency to 
sacrifice)." [Jaimini VI. i. 41 ] but persons suffeiing 

from incurable diseases cannot perform a sacrifice." [Jaimini VI. i. 10 ] 

Class V- Group B 

Maxims relating to w/«VA performeis or doers 
of an act must observe : 

158. “ If an act which is originally optional be commenced it 
must be completed in accordance with tlie pi escribed rules." [Jaimini 
VI. ii. 3 .] 

159. " Such pal ts of a permanently enjoined act as are essential, 

are alone to be performed." [Jaimini VI. iii. 1 .] 

160. '* A material may be substituted for a material which is 

spoilt and has become useless." [Jaimini VI. hi. 4 .] 

The substitution takes place, because the performance of an 
obligatory act is a general duty," [Jaimini VI, iii. 16 ,] 

9n»riit i 

161. " None can be substituted in the place of the sacrificer 

himself." [Jaimini VI. iii. 7 .] 

163. “ The principal material should be used even if a substituted 

be better and more useful " [Jaimini VI. iii. 18 ]. 

163 Even a principal material should be given up"* and a 
substitute made for it, if it conflict with the purpose of the act." 

[Jaimini VI. iii. 19 ,] 

164. "Every one contributing to a sacrificial act obtains the 

whole benefit of the sacrifice," [Jaimini VI. vi. 1 ] 
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Class V. Group C 

Maxims regarding the ownership of property : 

165 . "The disposing power belongs only to the owner.” "Of 
that only, one has the disposing power of which one is the owner, 
other things not being within his competency." [Jaimini VI. vii 2 ] 

‘ The commentators take this Adhikarana as showing that a man 
cannot give away his presents in fulfilling his vow of giving away all 
his property. .But this maxim is of a compreliensive character and 
indicates the essence of the proprietary right. It also indicates the 
conditions of owning a thing, inasmuch as it shows that in order to 
own a thing, there must be a person who can exercise disposing 
power over it. Hence the following principles have been deduced from 
the above by later writers,’ 


Five principles 
regarding pro- 
perty. 


(1) Property can never be in abeyance. 

(2) Property must vest in some person, real 
or ideal. 


, (3) Ownership is extinguished by sale, gift, death, degradation and 

change of religious order. 

(4) Property is for enjoyment and for performance of acts of 
religious merits. 

(5) Every one is capable of acquiring or holding merits. 

The latter rule is also directly supported by the Jaimini Sutra 41 
Chap. 1. Book VI. 

The principle that succession can never remain in abeyance is not 
founded upon any special text, but it is a logical 
in^beyance*'^**' deduction from the conception of succession. 

According to Hindu Law title by succession arises, 
without any reference to the volition of any individual, by the operation 
of a rule of law, and since this rule comes into operation at once on the 
extinction of the previous ownership, it follows that there cannot be 
any interval between extinction of interest of the predecessor and the 
accrual of the interest of the successor for were it otherwise then 


during the interval the property would be reduced to a condition of a 
res ttuUius, In this lespect, therefore, it differs from the Roman Law 
according to which acceptance of the inheritance by the heirs except in 
the case of those who were sui juris, was a condition of the estate being 
vested in him. This was known as " h^irs-necessaries The result 
of this was, as Sir William Maikby points out, that there was a space of 
time, very often a considerable one, during which, whatever the theory 
might be, the inheritance did in fact belong to no one. This difficulty 
wks got over partly by the doctrine of “ Relation back ” as it is called 
ji.#., the heir though he could not be desciibed as an heii before he 
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accepted yet, when he accepted, he was treated exactly as if he 
had succeeded immediately on the death of the owner still the 
difficulty remained as in tlie interval the inheritance was vacant, and 
was apt to give rise to practical inconveniences which no law could 
remedy. 

The right of succession under Hindu Law is a right which vests 
immediately on the death of the owner of the property. It cannot in 
any circumstance lemain in abeyance in expectation of a birth of a 
preferable heir not conceived at the time of the owner’s death. A child 
who is in the mother’s womb at the time of the father’s death is in 
contemplation of law actually existing, and will on his birtli divest the 
estate of person with a title inferior to his own who has taken in the 
meantime (o). So in certain circumstances will a son who is adopted 
after the death of the owner. But in no other case vvill an estate be 
divested by the subsequent birth of a person who would have been a 
preferable heir, if he had been alive at the time of tlie last owner’s 
death. And tlie rightful heir is the person who is himself the next of 
kin at that time. No one can claim through or under any other person 
who has not himself taken nor is he disentitled to inherit because his 
ancestor could not have claimed. For instance, in certain circumstances, 
a daughter’s son would be heir and would transmit the whole estate to 
his issue. But if he died before his grandfather bis son would never 
take. So again the son of a leper or a lunatic or of a son who has been 
disinherited for some lawful cause will inherit though his father 
could not (i) 

i66. The maxim that there is no ownership in the King to the 
soil which constitutes his dominion [Jaimini VI. vii. 2.] 

This maxim cannot be better, explained than in the language of 
Nilakantha who says : " It is stated in the sixth book of the Purva 

Mimansa, that the whole earth cannot be given away by the king of 
the world; neither the (whole) Mandala (dependency) by the ruler 
of that dependency. The ownership in each village, field and like of 
the whole earth, or the dependency belongs solely to the respective 
Bhaumikas or landlords. 

The tuler has only to take the taxes Hence, in what is now 
technically called a gift of land, a gift of the soil is not accomplished. 


la) Tagoce oase g S L. K. 39- 

lb) Batahiiilma v. Satton Sai 3 fiom. 34. 
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but only a grant of due allowance (is provided) etc," (c) 

Colebrooke’s observations on this Adbikarana are as follows 
"A question of considerable interest, as involving the important 
one concerning property in the soil of India, is discussed in the sixth 
lecture. At certain sacrifices, such as that which is called Viswajit, the 
votaiy, for whose benefit the ceremony is performed, is enjoined to 
bestow all his propeity on the official priests. It is asked whether 
a paramount sovereign shall give all the land, including pasture ground, 
highways, and the site of lakes and ponds; a univei sal monarch, the 
earth; and a subordinate prince, the entire province over which he 
rules?’’ To the question the answer is: “The monarch has not 
property in the earth, nor the subordinate prince in the land. By 
conquest kingly power is obtained, and property in houses and fields 
belonging to the enemy. This maxim of the law, that " the king is lord 
of all excepting saceidotal wealth" concerns his authority for correction 
of the wicked and protection of the good etc." {d) 

Besides the miscellaneous maxims mentioned above a few more 
legal maxims, as gathered from Manu Smriti, are given below : 

167 . "It is for the king to protect the property of barren women 
deserted by their husbands, or women who are childless and friendless 
or are widows and diseased." [VIII. 28] 

^ II 

168 . "If one enjoy and use the property of another, such as 
cattle etc. as a friend, the owner’s right is not lost by such enjoyment 
and use. But the right is lost when for a period of ten years one enjoys 
the property of another in his presence and without objection and not 
as a friend." [VIII. 146-47] 

SI55^ 11 

gisniTii *1 ^ ?i55i5g*n{fe ii 

169 . "Use and enjoyment do not destroy the right of the 
owner when the property is the botderland of land or it belongs to a 
minor or is placed in the possession of another as a deposit.” [VIII. 148] 

i 

5 inr 3355^^1^ iTt^Trr|5s?rin[{^ i 

|c) Vyavahan Mayokba, Maodalik's Bd. pp 34-3S. 

(d) Colcbiooka’s Miaaellaseoot Biaaya pp. 349-46. 
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170. “ If the interest is monthly and is allowed to accuniulate, 
the creditor is not entitled to recover more than double amount, 
including inteiest, and not moie than five times, if the thing lent be 
cattle, crop or wood ” [viit tjij 

fJlfesETfffa I 

V]t. “Compound iiiteiestamongother unconscionable stipulations 
is not allowable by the Shaslras ’’ [Viii.133] 

17a. " Contracts by the drunken, the insane, infants and men 

past eighty years of age, and contradictory contiacts are not valid.’’ 

[vm. 163] 

sirg^TTt *t fswrfe ii 

173. “A piomise to do a thing leduced to wiiting is not 
binding if not sanctioned by law." [vm. 1643 

5 T VTWT i 


174. “The sons aie liable to pay the money for security 

contracted by their father in case of his death but no liability devolves 
when the security is to produce a peison.” [vm.ifc]. 

g 5*rTe<jei^f^er.' 

175. “Fiaud vitiates sale, mortgage and gift." [viii 165] 

176. “ If a man dies having conti acted a debt for the necessities 

of the family, the family members whether divided or undivided must 
pay off that debt." [vul i6{] 

5 T^ 8*i*T: I 

giasti* ii 


177. “ If during tlie absence ol the master a seivant contracts a 

debt for the family, tiie master must pay it" ivm. 1673 

III -19 
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178. *' If a transaction is brought about by force for the execution 
of a document or the like, the transaction is void." [vui. i6b] 

Many of the pi inciples given above aie deemed as principles of 
equity under the Englisli Law. These fundamental pt inciples have 
nothing to do with the law of inteipretation, but they are given here 
to show that the Hindu Law is not wanting in them. 


SECTION 7. GENERAL RESEMBLANCE BETWEEN 
WESTERN AND HINDU LEGAL MAXIMS 


It would be profitable to consider the resemblance or otherwise 
between the two systems— the Hindu and the Western — as regards 
those formulas of interpretation which are termed maxims. 


179, Yajnyavalkya says, “ Of all acts— [such as] sacrifices, 
„ , , ceremonial observances, repression of sensual 

to (1) Public desires, harmlessness, gifts, and the study of the 
policy. Vedas — this is the best Dharma (namely) viewing 

one’s own self as merged in humanity.” (a) The saciifice of individual 
interests for the sake of public good is the spirit of the Smriti 
law, It is evidenced by Savara Swami thus, "Tanks should be 
dug," "Public roads should be constructed.” So it is ordained 
that money is to be spent by individuals for public works 
and they should suffer inconveniences for the convenience of the 
public. Yogakshema has been explained by the Mitakshara, in the 
section on impartible properties, to mean works of public utility, by 
perfbrming which the blessing acquired by pious acts is conserved. 
A similar English maxim as given by Broom is Salus Populi suprema 
Lex which means that regard for the public welfare is the highest law, 
or that interest of the individual should be sunk in that of the 
community. 


180. The Mahabharata expounds one's duty in times of calamity 
in the chapter on Apadharma. For example, two persons, being 
ship-wrecked, are supporting themselves on the same plank. When it 
is impossile for both of them to be saved, one of them may save 
himself by throwing the other down; this homicide is excusable through 
unavoidable necessity. 

Smritis also uphold such deviations fiom ordinary duties in 
titaes of calamity, Yajnyavalkya [p) says : 

" Having suffered starvation for three days a man may take 


n) Institute! of Yajaavnlkjra^ Acbarndhya Cb* see. 8. 


(6) Prayaschittwa Adhyaya sec. 43 
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the grain of others except tliat of a Braiiraana, but should pay and 
confess when complained against." 

swia: ii 

There is a similar maxim in Latin ; Necessitas IndncH Privilegium 
quoad Jma Privata — With respect to private rights, necessity piivileges 
a person acting under its influence. 

i8i. It is an acknowledged principle that the Smriti (common 
law) must be either actually or constructively derivable from the Vedas, 
and that out law is religion. 

This fundamental principle of Hindu Law has been but faintly 
expressed in the Western system : Snmina Ratio est qnoe pro Religione 
facit — that rule of conduct is binding which is consistent with religion. 

i8a. The Shastra-writers have laid down on the basis of the 
(2) Legislative Apachheda maxim that, what follows supersedes 
policy. what goes before. 

qqgqf^qs'^T^qS^qTej. qf? qfe8[crf 

jqtfqftqiqti fqf^ ciq ^fiRr«?tqfqiq q^qr 

[Sree Bhatta Sanker's Mimansa Bala Prakasha 

p. 181.] 

This principle is recognised, though no statute law is contemplated 
by Hindu Law, and the Smritis are presumed to have come into 
existence simultaneously with the Sruti, 

But the necessity of such a principle is very essential in the 
Western system owing to the existence of the statutory law and the 
maxim is : Leges paste t tores pt lores contraries abrogant . — When the 
provisions of a later statute are opposed to those of an earlier, the 
earlier statute is considered as repealed. 

183 . Nova Consiitutio futiiris Forinam imponere dehet non 
A legislative enactment ought to be prospective, and not 
retrospective, in its operation. 

“There being no idea of legislation in the Hindu L.iw. there 
cannot be any counterpart of this maxim, in its strict foim, in the 
Shastras. But, as a piinciple of jurisprudence, it is laid down in the 
Mimansa Shastra, that a text which relates to events as a matter of 
history cannot be regarded as a Vidlii, but is to be taken as a 
Bkutarthavada (recital of what has happened). It is also laid down that 
the very conception of a Vidhi is what is to be done in the future 
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{^raptaprapakd), and not what has been an accomplished fact 
beforehand {Praptaprapaka)." (a) 

184. Ad ea quoe frequentins accidnnt jura adapiantiir, — The 
laws are adapted to those cases wliich most frequently occur. 

The counterpart of tins maxim cannot be fonnd in the Hindu 
system owing to tlie want of the idea of legislation. 

>■ But this principle has been given in a general way, specially as 
regards prohibitory Vidhis, which are directed against wrong acts 
,t\iat the people are usually prone to do. 

(3) The Crown peccare.— The king cafi 

do no %uiong. 

' ' This principle has not been recognised in Hindu Law as under the 
‘Hindu system the king also, like other human beings, can do wrong 
and by so doing he involves not only himself but his predecessors also 
in a sin, the punishment of which is everlasting hell, and besides, 
involves the whole oi his kingdom in ruin. 

186. Quando Jus Domini Regis et Subdtti concurrnnt Jus Regis 
jiraeferri debect. — Where the title of the king and the title ol a subject 
concur, the king’s title shall be preferred. 

The contrary principle negativing the title of the sovereign to the 
lands of his dominion which are in the occupation of his subjects, has 
been laid down in the Vistvajit Adhikarana, as explained above. 

187. Cessante Ratione Legis cessat ipsa Zr;ir.— Reason is the soul 

■ of the law, and when the reason of any particular 

_ ceases, so does the law itself. 

This principle coincides with Niyama Vidhis in which out of a 
number of things which will serve the same purpose, one is selected by 
law for the carrying out of the purpose, for some special reason. On 
failure of the special reason, some other things of the class may be 
5.ubstituted for the specially prescribed thing. But the Hindu Law is 
inflexible as to absolute Vidhis, as explained by the Hetuvannigad~ 
adthkarana which treats the statement of reason as a recital and it is 
of no consequence to the law whether the reason continues or not. 
The law remains good in spite of the failure of any stated reason for it, 
It has also been said before that where a rule of law is grounded upon 
a reason consisting of a corrupt or selfish motive, that rule is not at all 
to be taken as a law, by the principle laid down in the third Adhikarana- 
Drishtamulaka Smritiapramanyadhikarana of Chapter III, Book I {pi), 

188. Allegqns contraria non est aHdtendus.-'iii& is not to be 
heard who alleges tbingtt’ contradictory to each other. 

. I R. L. Rule< of IWwRntBtioa p. 470. 

(x) K. C. Sukat, Mlnwnoa Rqln of Intoryntatloa p. 470. . ' ■ ' 
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This principle has been laid down in the maxim of the two 
monsters, as explained above. 

189. Omne mqjns continet in se Tlie greater contains .the 

less. It is similar to the maxim as mentioned before— '/« hundred 
is fifty' 

■ 190. Quod ab initio non valet in Tractn Tempories non 
convalescit.—Hh&i which was originally void, does not by'hipse of time 
become valid. 

Broom (a) explains the application of this principle thus : “ In 

the ordinary case, also, of a will void by reason of its not being duly 
attested according to the 'provisions of the statute, or on account of 
the coverture of the testatrix at the time of making the will, all the 
dispositions and limitations of property contained therein are also 
necessarily void, nor can the original defect in the Instrument be cured 
by lapse of time." 

This principle has been indirectly given by Yajnyavalkya thus : 
" If a person whose title is impugned should die, his heir should 
establish it ; in such a case enjoyment witliout title is no proof.” 
[Vyavahara Chapter, sec. 21] - 

f^STT^cTTII 

This principle should be read along with the principle of 
limitation. It lays down an exception to this rule vis , that a person losefe 
his title by adverse possession of 20 years for immovables and 10 years 
lor movables : 

191. Argumentnvi ab iiiconvenieiiti pLurhnwn valet in Lege< — 
An argument drawn from inconvenience is forcible in law. 

The maxim- of Hindu Law akin to this is the Swarti maxim 

1 [Jaimini IV. ii.' 1—6] 

It means that one construction secured with convenience and 
economy isprefeiable to one secured with labour and fruitless trouble. 

. 19*. Ubi Jus ibi Remedium — There is no 

(5) Fundamen- ^ 

tal legal prim- wiong without a remedy. 

ciplesi 

In the Hindu system, Vyavahara law consists of rules to remedy 
a wrong done by one man to another. It is evident from the very 
definition of Vyavahara as given by Yajnavalkya : “.If one aggrieved 
by others in a way contrary to the Smritis and. the established usage 


Iff) Bfoom's Legdl MuJama p. 134, and B 4 . 
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complain to the king, tliat subject is one of the titles of Vyavahara, or 
a judicial proceeding " UT»f«ir^7f7cr: 

S?T^5Kq2f f? ?lT«lf«relf5er^:55?Tt 1 (a) Thus for every 

wrong wliich can be the subject of litigation the King is enjoined to 
enforce the law. Tlie rules of A.chara Kanda, coiignisable by the 
ecclesiastical courts, the assemblie.? of priests, prescribe the remedy 
to be eKplation or penance. 

193. Injure non remota Causa sed proxima spectatur.—ln law 
the immediate and not the remote cause of any event is regarded. 

This principle is, to a certain degree, indicated by those Sutras 
of Jaimini by which a thing should be taken in its visible and tangible 
aspect, rather than in any transcendental aspect. 

194. Lex non cogit ad Impossible. — The law does not seek to 
compel a man to do that which he cannot possibly perform. 

" Under the Mimansa Shastra when a text apparently enjoins 
something which is impossible, such text is to be read only a.s 
figurative in the nature of an Arthavada. For example, the text which 
refers to the building of the altar on the earth, in the firmament and 
in the heavens.’' [Taittriya Samhita V. 2. 7.] (b). 

195. Iguoraniia Facti Exeusat. — Ignorantia Juris non excusat , — 
Ignorance of fact excuses — ignorance of the law does not e.xcuse. 

The Hindu system has gone to the extent of holding that even 
an ignorance of fact is not a complete excuse, and it may be punished 
with a lesser penalty (c). 

196. Nemo debet bis vexari pro wnaet eadem Catisa.~~\\. is a rule of 
law, that a man shall not be twice vexed for one and the same cause. 

Yajnyavalkya (Vyavahara Adhyaya, sec. 9) lays down the same 
principle in these words; "Nor should one already charged be allowed 
to be charged again.” 

ii 

In Chapter 253 Agni Purana has laid down this principle in the 
same form where the functions of the courts and the procedure to be 
followed by them have been explained. 

197. Acta exieiiorn indicant mteriora Secreta— hcts indicate 
the intention. 

Jaimini [II. i. 1.] has also said the same in his Sutra : 

Words relating to action bear on what passes in consciousness. 
From them external acts proceed.” 

acf^erii 

(a] Chapter, Vyavahara ; sec. j. 

(t) K. L. Sarfcar, Mbnansa Rules of Interpcetstioa p. syj. 

(c) Rashunaudana'sPTayaschUtatattwa,sec. si, 



GENERAL RESEMBLANCE BETWEEN WESTERN & HINt>C LEGAL MaXIMS 163 


198 Alineatio Ret Prcsfiirtur Juri Accrescendt-^ hX\tixa.^\oa is 

(6) Transfer of favoured by the law rather than accumulation. 

property. 

The Hindu system does not agree with this principle; it favours 
accumulation. The Mitakshara and the Dayabhaga both favour 
accumulation rather than alienation. 

199. Accessoriuui Non Ducit Sed Sequitnr Suum Principals, —TctS: 
incident shall pass by the grant of the principal, but not the principal 
by the grant of the incident. 

This principle has been expressed indifferent forms intheMlmansa 
Shastra. [Jaimini III. iii. 9] : “ When a subordinate matter clashes 
with the principal, the latter is to prevail. 

(7) Law of des- aOO. Memo est Hoeres Viventis. — No one 
can be heir during the lifetime of his ancestor. 

This is equally recognised by Hindu Law in case of succession 
to self-acquired property. So far as joint family property is concerned 
there is no succession and no application of this rule ; in fact the 
conception of joint family property is peculiar to Hindu Law, more 
or less akin to corporation. 

aoi. Hoereditas Nunquam Ascendit. — The right of inheritance 
never lineally ascends. 

This principle is quite contrary to Hindu Law. 

aoa Qui per Alium Facit per Seipsum Facers Videtur. — He 
who does an act through the medium of 
«0“- another party is in law considered as doing it 
himself. 

The Hindu Law has this maxim to match the above 

" Causing to be done is to do.” 

tT; ?r: I 

a03. Vigilantibus, Non Dormientibus, Jura Subveni ent. —The 
laws assist those who are vigilant, not those who sleep over their rights. 

This is the basis of the law of limitation. Yajnyavalkya (Vyavaliara 
Adhyaya, sec, 24) has spoken of this principle thus : “To him who 
sees another enjoy his land for twenty or his money for ten years loss 
[of that thing] occurs" (see the 2ud verse given under maxim 90.) 

204. Ex antecedentibus et consequevtibtts fit optima Interpretation , — 
A passage will be best interpreted by reference to that 

^*****'^*^**** which precedes and follows it. It is, however, subject 
to this limitation. 'A verbis non Est 

recedendum' — No interpretation is to be made contrary to the express 
letter of the statute, 
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Maxims of inter1>retat1om 


The maxim in the Mimansa system to this effect is Ekm/akyata 

which is guarded against by good many limitations unlike the 
Roman Law. It is to be read as subject to the principle of 
shabda-samartha (the vocabular principle) which deals with the latent 
force of words. When the meaning of a sentence is cleared by 
examining the meaning of the words it consists of, the Mimansakas 
would prefer this to that of reading the sentence with what precedes 
and follows. Therefore, Linga principle has been rightly preferred to 
Vakya by our Mimansakas. 

40$. Absoluta Sententia Non Indiget.—h. positive statement is 
not in need of any interpreter. This is the Sruti principle of our 
Mimansa system. 

ao6. Sensiis Verbormn Eex causa dicendi accipiendus est. -The 
sense of the words ought to be taken from the cause or occasion of 
speaking them. 

In the Mimansa system it is equivalent to the Linga principle. 

aoy. Expressio unius est Exclusio alterins. — The express mention 
of one thing implies the inclusion of another. 

This resembles the rule of Parisankhya. 

io8. Verba relata Hoc maxitne operanturs per Referentiam vt in 
eis inesse viudentnr.—'NovAs to which reference is made in an 
instrument have the same effect and operation, as if, they were inserted 
in the clause .referring to them. 

It corresponds with the principle of Atideslia. 

309. Conditio Prcecedens adimpori debect prinsquam sequator 
effecius. — A condition precedent must be fulfilled before the effect can 
follow. 

It is similar to the Mimansa principle : " All the Angas (conditions) 
of a sacrifice must be performed before a sacrincer can reap the fruits 
of tlie sacrifice.” [Jaimini VII. iii. 4] 

310. Mellius Est Peteref antes quant Sectari riviilos—lt is better 
to seek the fountains than to follow the rivulets. 

It is Similar to the maxim : “When an object can be attained by 
following a straigljt path, what is the good of following a circuitous 
course ?" si 4 ^^ ^ 1 

311. Sic luterpretandim Estut Verba Accipiumiur cum effectu.— 
Such an interpretation is to be made that the words may be received 
with effect. , 

Tliis principle has been put by the Mimansakas thus : “ More 
words, more meaning. 
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ai 2 . Optimus Tnterpres Rerum Usus —Usage is the ' best 
interpreter of things. 

This rule in the Hindu system is embodied in the Padartka- 
prabalyadkikarana. maxim of Jaimini ■[!. iii. 7] ; “ Without speculations 
as to causes, usages prevail ’’ ?ifcf g'X - 

with special reference to the Smriti and usage law. 

The Grahapatya Maxim and the Baihi Maxim correspond to the 
golden rule laid down by Lord Wensleydale which is as follows : 

“The grammatical and ordinary sense of the words is to be 
adhered to unless that would lead to some absurdity, or some 
repugnance or inconsistency with the re.st of the instrument, in which 
case the grammatical and ordinary sense of the words may be modified, 
so as to avoid that absurdity, repugnance or inconsistency, but no 
further." 

The Sphadi Maxim and the Aruni Maxim correspond to what 
Maxwell puts under the head : — Words understood according to the 
subject-matter. 

Maxwell introduces his section on the subject as follows : — 

“The words of a statute are to be understood in the sense in 
which they best harmonise with the subject of the enactment and the 
object which the legislature has in view. Their meaning is found not' 
so much in a strictly grammatical or etymological propriety of language, • 
nor even in its popular use, as in the Subject or in the occasion on 
which they are used and the object to be attained.’’ (a) 

Compare this with the above-mentioned Sphadi Maxim and Aruni 
Maxim. The former Maxim is introduced by the Sutra : . I 

" A thing which is connected with the performance of an act of 
duty as means to an end, must be understood in a sense which is suited’ 
to the purpose of that act.” 

The latter maxim is introduced by the Sutra : ' 

“The purpose being one and the same vis., to promote an action, 
materials and quantities (thereof) are laid down simply to subserve 
that action, and not to control it.” {b) 

The Three Debt Maxim answers Maxwell’s topic t— ‘ 

Extension of meaning according to the object. >'■ 

With regard to the above. Maxwell remarks as' follows*; — 

“Even where the u.sual meaning of the language falls short wf- 
the whole object of the Legislature, a more extended^ meaning may 
be attributed to it, if fairly susceptible of it. If there are oircumstances i 
in the Act showing that words are used in a larger senSe than their > 
ordinary meaning, that sense must be given to them.” (c) 

(a) Maxwell p. 74, (Thiid Edition.) {b) Jaimlnt III. i xz* (c) Maxwell p, 9s (Third Bdltfin),** 

111-30 
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MAXIMS OF INTEUPRETA-TION 


Compare this with tlie manner in whicli tlie Three Debt Maxim 
is arrived at. 

Tiie Chitra Maxim and the Tad Vyapadesha Maxim practically 
run on the same lines as the following- topic in Maxwell : — Modification 
of the language to meet the intention. 

The observations of Maxwell under the above head are as 
follows ; — 

“ Where tlie language of a statute, in its ordinary meaning and 
grammatical construction, leads to a manifest contradiction of the 
apparent purpose of the enactment, or to some inconvenience or 
absurdity, hardship, or injustice, presumably not intended, a construction 
may be put upon it which modifies the meaning of the words, and 
even the structure of the sentence (d)." 

Compare this with the way in which Chitra Maxim and the Tad 
Vyapadesha Maxim are settled 

The Khavieshti Maxim and tlie Swam Maxim as well as the 
Tantrata and Prasanga principles amount to presumptions against 
intending what is inconvenient or unreasonable. 

Under the above head Maxwell observes as follows : — 

"In determining either what was the general object of the 
Legislature, or the meaning of its language in any particular passage, 
it is obvious that the intention which appears to be most agreeable to 
convenience, reason, justice,* and legal principles should, in all cases 
open to doubt, be presumed to be the true one. An argument drawn 
from an Inconvenience, it has been said, is forcible in law ; and no 
less force is due to any drawn from an absurdity or injustice." [e) 

Compare the above with the Khameshti Maxim, the Swaru 
Maxim as well as the Tantra and Prasanga Maxims. 

The Rttrki'yogayi'ax\va and Padaitha-prabalya Maxim correspond 
to the remarks of Maxwell under the head : — Words construed in popular 
sense ( /) and his remarks under the head ‘.—Effect of Usage (^). 

The Kalanja Maxim and tlie Paryudasa Maxim cover Maxwell's, 
obseivations under the liead of ‘Repugnancy.’ {h) 

The Maxim of Arthavada includes the subject of Recital etc. 

An Aithavada roughly corresponds to a recital m preamble, as 
already explained. Jaimini speaks of it as being the siuti (that which 
expresses the merit) of a Vidhi. Later writers describe it as showing 
/’rarAfli/j'rt (scope) of a Vidhi, The object of a preamble or recital is 
roughly the same. According to English Law mere recital in a statute, 
either of fact or law, is not conclusive. 


(i) MaXW«n P. 319 (Talrd «dUlon). 
(jri/Mip.rr. 


(() 


(<) IMd p. 364. 
{ H ) liid p. 314. 
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Compare Reg. v. Haughton {i ) ; Bently v. Rotheram {j ) ; Crowder 
V. Stewart {k) ; with the Mimansa principle known as Vidhivannigada 
Maxim and Hetuvannigada Maxim. 

The principle laid down in the case of Reg v. Bishop of O^ord (/) 
has been followed in many cases in this country, It is this : 

" A statute ought to be so interpreted that, if it can be prevented, 
no clause, sentence or word shall be superfluous, void or 
insignificant." 

It has already been shown that this principle is expressed by 
Hindu writers by the short Maxim — More words, more meaning. 

The above instances are sufficient to show that although the 
method of treatment is somewhat different in the two systems they 
substantially agree. 

There are some popular principles of construction 

Principles of other than maxims treated by certain authors 

interpretation and they deserve consideration. They are eiven 

other than max- . , / s 

imn. below 

(1) when in establishing a particular proposition several reasons 
are successively given in clauses, each preceded by such word as 
Kincha, Yadva, va, the reason last given is to be accepted as the 
correct one ; the preceding ones would be taken as obiter dictum 
according to modern legal phraseology. 

(2) When several alternative propositions are formulated in the 
same sentence with the word va (or) without any indication of a 
conclusion, it would imply that the author does not approve of any of 
them. 

(3) When two reasons are given in the same clause for any 

particular proposition, the reason last given is taken as being merely 
coxtohox&^ws— Sadhaka Jaimini often uses such words 

as Darshanat Lokavat (from observation as with worldly 

people) although according to his own phifosophy, matters 

of perception or personal knowledge cannot be relied upon, in 
discussing what is Vidlii and what is not a Vidhi, 


«) I. S. and B. joi. 
(») ifi Cli, O, 36 


(j) 4 Ch.o. jas, 46 n. j.cb. 984. 
C. L, R. 4 Q. B. D. 361. 



CHAPTER V 

■GENERAL MIMANSA PRINCIPLES REGARDING 
THE APPLICATION OF TEXTS 


Jaimini’s work is divided into two equal parts, each half containing 
six books, called Shataka. The first Shataka contains the general 
principles of interpretation and application, viz., the important 
class of rules, called the Adhikara Vidhis (the niles indicating rights, 
as opposed to rules imposing duties) ; and also the class of rules, 
called Krama Vidhis (the rules regulating the order in which things 
are done). The second Shataka generally relates to the mode in 

■ which the rules of conduct prescribed in connection with one topic 
are to be applied to the other topics. This half deals with the rules 
of Atidesha, Uha, Badha, Tantra and Prasanga. 

The general Mimansa principles regarding the application of texts 

■ may be treated under the following heads : 

I. The principle of distinguishing between obligatory texts on 
the one hand and quasi-obligatoiy and non-obligatory texts on 

’ the other. 

II. , The principle of Adhikara Vidhis or principle 

for ascertaining those to whom the Vidhi texts are applicable. 

III. The principle of Krama or the principle by which the 
order in which the texts are to be applied is determined. 

IV. The principle of Atidesha (rules of reference, general 

and special) or tlie principle by which the rules regai'ding one matter 
are made tb bear on another. 

V . The principle of XJha ®|[T (adaptation) or the principle by 
which in the course of effecting an Atidesha, necessary modifications are 
to be made to secure a proper adaptation. 

VI. The principle of Badha WT (bar) or the principle by which 
in the event of incongruity between one thing and another, either in 
connection with tlie application of Atidesha or otherwise, a subordinate 
incongrucnt matter is barred by the principal. 

VII. The rules of Tantra 3*^ (one word expressive of several 
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meanings) and Prasanga (context) both of which provide against 
tlie unnecessary repetition of the same act (--r). 

There is a distinction between the interpretation of texts and 
their application, though sometimes tliey are not 
separable. As, for instance, the interpretation of the 
phrase ' Day oh Pranayanti,' is one thing and it is 
quite a different thing to know whether it is to 
apply to tlie Saumika Yajna or to the Darshapaurnamashi Yajna. 
In the same way, when the texts describe some act, it is one thing to 
comprehend the act described and another to know whether it is 
obligatory or otheiwise. In this case the distinction no doubt exists as 
to the interpretation and application of texts, but it is not sharp. 
The primary rule, therefore, in this coimection is to determine 
whether a text is to be applied as obligatory, or it is to be taken as 
quasi-obligatory or as altogether non-obligatory. This rule is of 
great importance in the general principles of the application of texts. 

SECTION I. OBLIGATORY, NON-OBLIGATORY 
AND QUASI-OBLIGATORY VIDHIS 

The Vedic texts may be classified as follows:— 

I. Obligatory (1) Vtdhi (injunction). 

(2) Nishedha or Pratised/ia (prohibition). 

II. Non-obligatory (3) Arthavada (explanatory 

statement). 

(4) Namadheya (nomenclature). 

in, Quasi-obligatory; — (^) Mantra (sacrificial formulae). 

An obligatory text is one which imposes an obligation, either in 
the shape of a principal Vidhi, or an applicatoiy Vidhi, or as a 
necessary condition to the doing or not doing of a thing enjoined by a 
Vidhi or prohibited by Nishedha. 

A non-obligatory text is one which neither imposes an 
independent obligation nor adds to an obligation already imposed. 

A quasi-obligatory text is one which creates an imperfect 
obligation. It occupies an intermediate position between the two and 
is sometimes invested with the character of a Vidhi and sometimes 
not. 

This classification is intricate, as there is a large number of texts, 
which on the face of them are of a dubious character ; or, in other words, 
which apparently belong to one class, but which, in fact, should belong 
to another. It .sometimes appears a very difficult task for the interpreter 
to determine the true application of such texts or the true character of 
a text, the intention of which is expressed clearly. A similar difficulty 


Dlatinctiott 
between inter- 
pretation and 
application of 
texts. 


{*) K, L. Sarkar's Mifflanaa Rules of loterptetatioD, p. 73* 
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is often exprienced in the interpretation of the Vedas, the Smritis, and 
modern legislative enactments. 

Maxwell (j/) says, “ Passing from the interpretation of the 
j ^ language of statutes, it remains to consider what 
object and rea- intentions are to be attributed to the Legislature, 
ra dhana -^^^here it has expressed none, on questions necessarily 
arising out of its enactments." 

" Aldiough, as already stated, the Legislature is presumed to 
intend no alteration in the law beyond the immediate and specific 
purposes of the Act, these are considered as including all the incidents 
or consequences strictly resulting from the enactment." 

The object and purpose of the Vedic law is expressed in one 
broad statement in the shape of a general injunction— the Pradhana 
CJiodana fthc primary command', viz., Swarga Kamo yejeta 
I (attainment of heavenly bliss). Regard being had to 
this main purpose and object of the Vedas, the application and tlie 
true character of all imperfect and obscure texts are settled, This process 
with regai-d to ascertainment of objects and reasons is resorted to in the 
case of modem enactments ; it should be similarly resorted to in 
connection with Smriti texts and the texts of digest writers. 

In the Vedic law, what is an Arthavada as distinguished from a 
Vidhi? It does not impose any obligation additional 
Arthavada, Vidhi and is in the shape of an allegory, 

parable or a fable. It is in the nature of a parenthetical explanatory 
clause, either containing a praise of the Vidhi, or giving a popular 
illustration of it or showing some popular reason for it. But in the 
Smriti literature or in tlie digest there is no Arthavada in the shape of 
an allegory, parable or a fable. So Vedic Arthavada of this 
nature may be left out of consideration, but Arthavada dealing 
with popular reasons and popular illustrations is similar in both 
the Vedic and Smriti literature. These should not be confused 
with obligatory texts. The . Mimansa rules have talten special 

cai'e to prevent such confusion, as for instance, the rule of 
I. Vldhlvan- Vidhivaunigadadhikarana WT 
n Igradadhi [Jaimini I. ii. 2] — the topic of Arthavada looking 
like a Vidhi. This topic consists of the following 

Sutras : 

The objector : "Why not take(a descriptive clause) having an 
effective sanction, as a Vidhi ; to take it as a mere description is to make 
it useless." iisi«?^[jaimini I. ii, 19]. 

The objector continuing, “would you say (its apparent operative 
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character) is like tlie light talk of common people. 

[Jaimini I. ii. 20]. 

The objector himself answering: “It cannot be so, for in the 
latter case there is some antecedent cause." ^ [Jaimini 

1. ii. 20]. 

Jaimini says, "The whole thing has been explained, as it is a ■ case 
of an explanatory cause forming part of a Vidhi.” ^ w 
[Jaimini I. ii. 22]. 

Proceeding he says, "In some cases to treat a text as a Vidhi is to 
make it useless. Therefore, it is properly taken as a gloss. In all like 
cases it is to be so taken." I I 

cTSrrc^ II [jaimini I. ii. 23]. 

An. illustration would make it clear ; "The Indian fig tree 
is the tree wherewith the sacrificial post is to be made." "The 
fig tree is strong and the sacrificed animal (to be tied to it) is strong ; 
so strong animals are (safely) tied to it. [Taittiriya Samhita II. 1. 1. 6] 

In this text die first clause Ls a Vidhi, viz., that die Yupa (post) 
is to be made with the oiidimva> i tfig) wood. This fully gives all that 
is required in the shape of a Vidhi in this connection. The following 
clauses, viz,, ‘the fig tree is strong’ ‘the animal is strong’ are merely 
descriptive. To treat them as Vidhis, that in making the Yupa you must 
get a strong fig tree and also a strong animal, etc., will have the effect 
of stultifying the Vidhi by which the Yupa is to be simply made of the 
fig wood without any condition. So Jaimini says that the descriptive 
clauses must be taken as giving a description of what happens. 

Another illustration of this fundamental principle of 
distinguishing an obligatory from a non-obligatory text from Jimutavahana 
(paras 29 and 30, Chapter II, Colebrooke) will be profitable — 

" Though immovables or bipeds have been acquired by a man 
himself, no gift or sale of them by him, unless convening all the sons ’’ 

Faqqsstq *raFti i 

^?nq(i5r55rfqc.si u 

Tills text relates to self-acquired property and says, ‘no sale or 
gift of the same.’ The sentence is defective. Either die words 'must 
be made’ or the words ‘should be made’ ought to be supplied. 
If the words ‘must be made’ were supplied, then you bidng into 
existence a Vidhi, which would stultify the well-known Vidhi admitted 
by all, that a man has absolute power of disposal over his self-acquired 
property. It is for this reason that Jimutavahana would read it by 
supplying the words, ‘shwld be made,’ thus making die clause 



162 GENERAL MIMANSA PRINCIPLES RE. APPLICATION OF TEXTS 


as a mere precept or Arthavada. So he affirmatively says that in such 
a case a gift or sale even if made is not a nullity, for a fact cannot be 
altered by a hundred texts. 

I He is sometimes charged with tlie violation of 
judicial rules of construction in his above view. 

Another important principle for distinguishing an Arthavada 
from a Vidhi is Hetuvannigadadhikarana 
gRdadhi^karaniu I Qaimini II. ii. 3]— the topic of 

a descriptive clause in the shape of a reasoning. 
This Adhikarana lays down that where there is the statement of a 
reason showing why a particular thing is enjoined in an applicatoiy 
Vidhi, this reason should not be taken as an essential part of the Vidhi, 
that is to say, the obligatory nature of the words of the Vidhi text is not 
affected by the statement of the reason. If it were so affected, the 
Vidhi should cease where the reason would cease. This principle is 
given by the following Sutras ; 

The objector “The reason must be taken as being the essence 
and the basis of the Vidhi.” « [Jaimini 

I. ii. 26] 

Jaimini. — “ A reason is but a gloss, as it is preceded by an 
operative clause and it does not form the mandatory term of that 
clause.” I [I- h- 21]. 

Jaimini continuing — “ If you say even as a gloss it would be 
useless.” [I. ii. 28] I 

He himself answers — “It will be useful as inducing men to a 
Vidhi in a popular way.” [I. ii. 29] 1 

“ He sacrifices by a winnowing ba.sket, because food is prepared 
Illustration. by it.” [Taittiriya Brahmana I. vi. 5] 

“ If the duty of sacrificing by a winnowing basket were subject 
to the reason tliat the preparation of food is assisted by it, tlien it might 
be said that the Vidhi is for sacrificing with anything which assists tlic 
preparation of food, as for instance, fuel, etc. But the Vidhi is absolute 
that the sacrifice is to be made with the winnowing basket, no matter 
what service one expects from such basket. The statement of the 
service is merely a compliment, a mere popular praise to interest people 
in such a sacrifice. But it does in no way affect the obligation itself 
and the consequence of its non-performance. It is merely an 
Arthavada, not bebg included in the operative or the commanding 
clause, which is restricted to the use of the winnowing basket [Jaimini 

I. ii. 27] ^ i” 
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Namadheyas< 


One of the reasons in the enactment of the rules of Permanent 
Settlement States was said to be that it would induce the zamindars to 
treat their tenants well. If tliis reason be a part of the law, the 
permanent settlement would be void in the case of maltreatment of 
tenants by zamindars. It cannot be said that the statement of 
the reason is no part of the law contained in the Regulation. In the sense 
of the Mimansa it is an Arthavada just as the reason for using the 
winnowing basket at the sacrifice is an Arthavada. 

Non-obligatory texts are such as put an interpreter in an 
exceedingly perplexing dilemma, as he is not to 
commit any violence to language while at the 
same time he must be faithful and stick to the purpose and object of 
the law. The difficulty arises when the literal construction goes against 
the declared object and purpose of the law. The construction 
which may obviate or minimise this evil, should be resorted to. 
According to Maxwell; “A sense of the possible injustice of an 
interpretation ought not to induce judges to do violence to well-settled 
rules of construction, but it may properly lead to the selection of one 
rather than the other of two possible interpretations.” 

Namadheya (non-obligatory) text may be illustrated by: Shyeiuna 
abbicharan yajeta. I It means, ‘let those who are 

so minded peiTorm the ceremony of hurting or destroying his enemy by 
the shyena (hawk)’. The literal construction would be against the 
declared law, vis., the attainment of spiritual or heavenly life. 

Kumarila Bhatta and otliers following him interpret the word 
shyena as not having any real meaning at all, but, 
ween Kumarila bemg a figurative expression meaning the name 
of a Yagya. They do not deny the said text to 
bo a Vidhi, but allege that it is a mere nominal 
Vidhi or rather a parody of a Vidhi. But Savara Swarai [II, i. i.] holds 
that it is not a Vidhi text at all, as the sanction of every Vedic Vidhi 
must be the Apurva sanction of realising heavenly bliss {Swargakavia 
Bhavana), and this sanction being absent in this text, it cannot be a 
Vidhi at all. 

SITRWf: l w^rffcT ST 5ITT5IT«rf: 


B h att a and 
Savara Swami. 


So he would read the imperative mood as an indicative mood and 
take the text as merely a description to the effect that Shyena Yajna 
is a ceremony to cause hurt to an enemy. The like texts were similarly 
treated by him. The text ' Pashukamo mivida j/<y>/fl“(those who want 
to have animal s are to perform sacrifice by mivida, was construed to mean 
III-21 
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that the ceremony called vegetable Yajna means sacrificing for animals. 
The imperative mood was not taken by him as Chodana (command) 
with a sanction. He alleges tliat there is no sanction and that after 
performing a ceremony for animals, no animal is found to be forthcoming. 
So the object is not attained. 

Sutra 2, ‘Chap. IV, Book I of Jaimini also supports the above 
construction of Savara Swaml by the assertion tliat "that text is 
Namadheya, of which in origination there is no Apurva sanction.” 

This exceptional construction is not only the peculiarity of the 
Hindu system of interpretation, but it is to be found in the modern 
system as well, as is evident from the following observation of Maxwell; 

"Where the language of a statute, in its ordinaiy meaning and 
grammatical construction, leads to a manifest 
modern ayatem!^ contradiction of the apparent purpose of the 
enactment or to some inconvenience or absurdity, 
hardship or injustice, presumably not intended, a construction may be 
put upon it which modifies tlie meaning of the words, and even the 
structure of the sentence. This may be done by departing from the 
rules of grammar ; giving an unusual meaning to particular woi'ds ; by 
altering their collocation; by rejecting them altogether; or by 
interpolating other words ; under the influence, no doubt, of an irresistible 
conviction that the legislature could not po.ssibly have intended what 
its words signify, and that the modifications thus made are mere 
corrections of careless language, and really give the true intention.”(.*’) 
The difference between obligatory te.xts and quasi-obligatoiy texts 

Vidhl and Ni niay now be considered. Vidhi and Niyama when 
yama dlstiB- applied to tlie transcendental matter, have a sense 
gulahed. which is not quite the same which they have when 

applied to ordinaiy matters. The former when applied to the 

transcendental object of heavenly bliss, is defined as being a law by 
observing which one secures what is othenvise absolutely not securable 
by ordinary means ; while the latter when applied to a transcendental 
object, is a rule by observing wliich one secures, though not what is 
absolutely otiierwise not securable, what is partially not securable 
othenvise. For example, the Sruti that declares that paddy is to be 
unhusked by a particular proce.ss is a Niyama. There is nothing 
transcendental in tlie process and tlie unliuskiiig may be done by other 


(«) 3rl 'BA Fp. sip-ao. 
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means. The question arises what is Uiere in it which is not othenvise 
securable ? The act of unhusking associated with a certain mantra 
forms tlie Niyama and not the act alone. The Apurva result which is 
secured by the I'ecitation ot the mantra is the transcendental part of the 
sanction. Karika ha,s explained diis transcendental sense in which the 
two terms Vidhi and Niyama are used : Vidhiratyantamapraptau 
Niyamah pakshike sati, tatra chanyatra cha praptau parisankheti giyate. 

fswji: ?rf3i 

5rTRT9 ^ aT^ ii 

Jaimini has clearly shown that Vidhi and Niyama when applied 
to ordinary matters in the form of applicatory 
a directory r^I. Vidhis, arc used in tlie sense of imperative rules 
and directory roles respectively. Thus Niyama has 
been used by Mimansakas as only a directoiy rule. 

In some cases, such as where a Niyama is expressly made 
inflexible by shutting out provisions for substitution, it has tlie force of 
an imperative rule. Similarly, Vidhi is also sometimes lowered to the 
position of a Niyama as circumstances may require. Niyamartha 
Kwachit Vidhi [Jaimini VI. iii. 16]. A Niyama may 

be said to be Guna Sruti (subsidiary or incidental statement) 

[Jaimini III. iv. 40]. 

Briefly put, when a Niyama enjoins the use of a thing for a certain 
purpose which is not available, any oilier thing which would serve more 
or less the same purpose may be used. In such a case it is not very 
far from being a quasi-obligatory text. One may not be fully justified 
in calling Niyama texts as quasi-obligatory, but it is not so with 
Parisanlcliya te.st, which simply declares that certain things are fit to be 
done. 

Again the Mimansakas make a distinction between Kratu Dharma 
and Purusha Dharma, as between a positive law and 
^ quasi law. For illustrating the Purnsha Dharma 
dharma dlstin- the following Adhikarana of Jaimini [III. iv. 2] 

gaUhed. I 

regarding the 

wearing of gold ornaments may be cited. " Bright gold (ornaments) 
are to be worn ; his enemy becomes pale ; he obtains beauty who wears 
beautiful clothes.’’ [Taittiriya Brahman II. ii. 4. 6] 

I I ll This 

Adhikarana lays down that the text gives only a direction that men 
engaged in solemn ceremony should wear gold ornaments and good 
dress, It is not a duty imposed 'on ^ man in connection with th§ 
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ceremony, but Is a rule about his social conduct. The Sutra of Jaimini 
[III. iv. 20] on the subject is to the following effect : 

” Not being connected as Prakarana (.subordinate act to a thing 
positively enjoined', and being separable from it, texts like the above 
Vedic texts constitute only Manushyadharma (a duty of individual 
conscience)." 

Savara Swami [III. iv. 20] says as under with regard to the above 
Sutra : 

" Is this a subsidiary enjoined duty, or is it merely a duty of tlie 
man ? The answer is, not being connected as Prakarana (subordinate 
act to a thing positively enjoined), and being separable from it, texts 
like the above Vedic texts constitute only Manushyadharma (a duty of 
individual conscience'. Why so ? Because it is not within the scope 
of the particular subject enjoined. Nevertheless it is a general direction, 
so it should be generally attended to." 

it^51TT^«T 3T FITg I 

1 5r»nsrief *f i ewiia 

In die same way, as regards the Adhikarana about the impropriety 
of conversing with a woman in dirty clothes [Jaimini III. iv. 7] 

l it is laid down that the 
rule bears on the general moral conduct of a man [III. iv. 18] SlW’I'ftsng 
*l9(^a;T^?rt l Again in the Adhikarana corresponding to Sutra 17: 
Chap. IV, Book III called Avagoranadinam pumaithatadhikarana 
(the topic of the sinfulness of assaulting, etc., a Brahman, being 
a direction regarding common life), 

[III. iv. 6.], the same principle is laid down 

The texts that provide for penance to those who assault a Brahman 
or otherwise malti'eat him are provisions for the general 
duty of a man and have nothing to do with any particular 
ceremony enjoined. There is another Adhikarana as regards the duty of 
performing the Agnihotra ceremony [Jaimini II. iv. I] SW 

1 "There is a text Yavnjjhvamagnihotram jnhoti 
I i. e., Agnihotra should be performed 
throughout life. With regard to this text the objector sa)^ that the 
expression ‘for life’ is connected essentially with the Agnihotra 
sacrlhce itself. He means to say" diat if Agnihotra is not performed 
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throughout the lifetime of a man, it ceases to be Agnihotra. Jaimiui’s 
conclusion is that the instruction for performing ‘ for life ’ is 
an instruction for the man in connection with the Sruli 

I [II. iii. 2]. The Sruti by virtue of which the direction 

is made relates to the moral duty of a man. It says that if a 
man does not perform Agnihotra in the last stage of his life or 
before death, then he would suffer such and such consequences. 
Accordingly the conclusion is that the rule, so far as it speaks of whole 
life, is directoiy. It would be enough if a man perform the sacrifice 
before his death. Thus the distinction between Kratudharma and 
Purushadharma is really one between a I'ule of positive law and a rule 
of con.science. The Sastra writers would not derogate from the 

importance of the latter class of rules (rules of conscience) by calling 

them quasi-law. But all the same according to modern terminology 
the term " quasi-law ” would be quite applicable to this class of law." 

“ The injunctions regarding the carrying out of sacrifices relate 
to specific and definite matters. Moreover, the rules regarding these 
have to be administered by certain constituted authorities vie., the 
priests assembled on the occasion of each Yajna. They constitute a 
sort of ecclesiastical tribunal. So these rules relating to Kiatndharma 
fulfil the conditions of positive law. On the other hand, what is called 
Purushadharma (duty of conscience) is something of a general character. 
So even from the Vedic point of view they could not be included 
within the definite and strict rules of sacrificial duty. No doubt they are 
of higher importance in social life than sacrificial duties. This is 
admitted by the Mimansakas. With reference to the first sutra of 
chapter I, Book IV, Savara Swami says that the purpose of the Kratu 
ceremony is subordinate, the purpose of Purusha is principal 

This is unobjectionable. Who can deny 
that moral law and spiritual law are higher than the municipal law ? 
Still from a juridical point of view the latter is called the positive law 
or law proper, and the former are called only imperfect law or 
quasi-law." (--r) 

Tlie same distinction between what is positive law and 
what is merely a moral precept has been set forth by our 
digest writers, Jimutavahana and Vijnaneshvara. Many regard it as a 
new idea introduced by tliese writers. 

“ There is another form in which the Mimansakas practically 
Arthakarma distinguish between aVidhi and a quasi-vidhi. 
and Pratipatti- They make a distinction between what is called 
karma. Arthakarma (work for the main purpose) and 

(jr) |C. L. Sark^r'9 Mlmansg Rules of Intetpretatlon, p. 
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Pratipattikarina (works merely incidental Iheretok In fact, the distinction 
between the Arthakanna and Pratipaitikanna, corresponds to what 
English writers on interpretation make between conditions which arc 
essential to the intention of tlie Legislature and incidental conditions 
which are merely directory." Maxwell observes as follows : — 

'‘The reports are full of cases without any such indications of 
intention ; in some of which the conditions, forms, or other attendant 
circumstances prescribed by the statute have been regarded as essential 
to the act or thing regulated by it, and their omission has been held 
fatal to its validity ; while in others, such prescriptions have been 
considered as merely directoty, the neglect of which did not affect 
its validity or involve any other consequence than a liability to a penalty 
if any were imposed, for breach of the enactment. The propriety, 
indeed of ever treating the provisions of any statute in tlie latter manner 
has been sometimes questioned ; but it is justifiable in principle as well 
as abundantly established by numerous authorities.” 

“The distinction between Arthakanna (essential act) and 
PraiipaUikarina^\x€\&&a)si. act) is fully explained by Jaiminiin Chapter II, 
BooklV, from sutras 10 to 12. The texts regarding the essential acts 
must be taken as obligatory texts, but those regarding the non-essential 
acts are, of course, of a quasi-obligatory character. The Mimansa 
writers have clearly distinguished between texts — obligatory, non- 
obligatory or, quasi-obligatory.” 

Texts relating to Arthavada ai’e not obligatory but those of 
M n a ■ h a Manusliya-dharma (general morals) a.s laws of 
dharma and conscience are obligatory, and such a distinction 
Arthavada. between the two has been set forth by the 

Mimansakas, This text in the first Adhilcarana of Chapter IV, Book III 
may be considered for the sake of illustrating this point : “ The Nivita 
(putting the sacred thread across tlie left shoulder; is of men ; tlie 
Prachinavita (putting the sacred thread across the right shoulder) 
is of the manes ; the Upamita (putting the sacred thread round the neck) 
is of gods. He, indeed, makes a sign of god when he wears Upavita 
(the last mentioned way of using the sacred thread)." [Taittiriya 
Samhita 2, 511, 1] : 

at! 1 ^ 

The question that arises in this text is whether the first two clauses 
relating to Nivita and Prachinavita should be read severally with the 
operative clause which indicates the duty of wearing, although this 
expressly relates to Upavita, or that these clauses are mere Arthavadas 
to show the importance of the Upavita. The answer is that the above 
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two clauses have been taken as Arthavada. This Adhikarna may well 
bear upon the construction of the te'fts of Manu describing several kinds 
of marriages one of which, the Brahma form, being taken to be 
prefei'able to the rest, may be taken as the Vidhi proper. 

The Anritavada Nishedh-adliikarana as 

given by Sutra 12 and 13, Chapter IV, Book III, has discussed the text 
“Do not tell a lie" — ''Na anritam vadet' •Tl?cf I The point raised is 
whether this precept to avoid speaking falsehood is merely a moral precept 
[Purushadhai mi), or it is a positive law regarding the Darsapaurnamasi 
Yagya. The opponent wants to make it to be merely an Artliavada 
though of a general and permanent character [Nityannvada). The 
conclusion is that it is neitlier an Arthavada nor a Purushadharma, but 
it is a part and parcel of the injunction of Darsapaurnamasi Yagya ; 
and, as such, it is a positive Vidhi. K. L. Sarkar (p. 189) has summarised 
tlie effect of this conclusion thus ; “As under our present criminal law 
if a man speaks a falsehood under an oath he is to be punished, but 
not so Avlien he speaks a falsehood simply ; so by making the text 
Kratudharma, the man Avho speaks a falsehood when engaged in a Yagya 
ceremony, is not simply liable to be condemned as a liar, but is liable 
to be punished by penance. This explains clearly the distinction 
between tlie Manushyadharma and the Kratudharma." 

The rules to determine the persons to whom particular texts 
apply, the order in which they apply, the order in which texts mentioned 
in one connection are to be applied to other cases, and the necessary 
variations and omissions in making such applications would now be 
dealt with in the following sections. 

The various tests to distinguish each of these classes into which 
Veda has been divided bring into display the general Mimansa 
principles regarding the application of texts, and there lies their 
importance : 

Namadheya is that portion of the Veda which denotes the 

Four tests to * sacrifice. There are four tests for its 

distinguish distinction. The first is //ir avoidance of laksana 
Namadheya: deviation from the literal meaning (a). The 

term in tlie Vedic text : *13^^*^* illustrates 

this point. Jaimini while dealing with Udbhidadhikat ana raises a 
doubt whether the word Udbhid occurring in the text is the name of 
a sacrifice or the name ol a material to be used at a sacrifice. “An 
objection is [lut forwaid lliat Udbhid means an axe by adopting the 
Karanavyutpatti or a deiivatum involving the instrumental case. In 
answer it is pointed out tliat even if an axe or anyiliing of the sort 


(«} Jaimlni's Purva Mimansa x« 4, Adhikarana 9. 


(^} Tandya Brahmana 19. xj* 3. 
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is supposed to be the literal meaning of the word Udbhid, in view of 
the juxtaposition of the root Yiy, meaning a sacrifice, it has to be 
interpreted to mean not ' an axe ' but ‘ possessed of an axe ’ which is 
not its literal meaning. Therefore by taking the literal meaning of 
the word to be an axe, the interpretation of the text in question 
involves Matvarthalaksana, and when it is possible to understand a 
particular word in its literal meaning, it is improper to adopt a 
construction which would involve a deviation from the literal meaning, 
and therefore Udbhid ought to be treated as the name of a 
sacrifice." [b) 

The second test is the avcidance of vakyabheda or multiplicity 
of principal clauses (c). Whether the word chitra in the text 

a nomenclature or denotes a material to be 
offered at a sacrifice. In the latter view it would follow that the two 
qualities of variegated colour and feminine gender— stritva — 
are enjoined, and as this inevitably leads to Vakyabheda (lit. the 
splitting up of a sentence) or a plurality of co-ordinate ideas which it 
is always the attempt of Mimansakas to avoid, the theory is upheld 
that chitra is the name of a sacrifice. 

The third test is generally termed Tatprakhyanyaya (<r). This 
principle determines whether the words Agnihotra and such others 
mean names of sacrifices or not, as in the texts: 
and I When two texts refer to the same member 

of a sacrifice, the prior text lays down the auxiliary of the sacrifice, 
and the word refeiring to the same idea in the latter text must be deemed 
to be a nomenclature. 

The fourth test is the Tadvyapadesa principle by the help of 
which words like syena or eagle and others occurring in texts like 
{/) may be interpreted to mean sacrifices ; as the 
complementary passage of this text is: ‘Just syena pounces upon 
and takes away his prey, so does the sacrifice in question pounce 
upon and rake away the enemy.’ The simile between the literal 
meaning of the word syena and the sacrifice in the command of which 
the word occurs, suggests that the said word means the name of a 
sacrifice. 

Mantras are generally hymns addressed to gods at sacrifices 
and their function is to bring to mind a thing that ought to be performed 
Annstheyarthaprakasana. They are of three kinds : Rig, Yajnr and 
Santa. This classification is not to be confounded witli Rtg Veda, 
Yajur Veda and Siwia Veda and this difference has been discussed 

U] C. Sbidkuarama Shastti-Fictiaos p. JS. (c) Jaimini’s Fnrva Mimansa t. Adhikaiana }. 

ii) TaltUrtys S«nl|lta, «. 4. 6, («) Jaitoial Fptva Mimansai. 4. 4. (/) Ibid i. 4. 5. 
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by Jaimini in the Cliapter of Pat va Mimansa [II. 1. Sutras 35, 36 and 37] 
while dealing with the relative weight of upakfama or the beginning, 
and vpasamhara or the close. These words have been defined in 
these maxims : 

(1) qT?3?rg5«IT, 

(2) ^TTJTiqqT and 

( 3 ) ^ 

The mantras composed in metre aie termed Rks', Saman is 
applied to the different metiiod.s of clianting recogiii.sed in the Vedas 
and the whole mass of mantia portion goes by the name of 
Yajus. 

Arthavada forms an indispensable part of a Vidhi. As to how 
Function of Aithavada is made complement to the Vidhi is 

ArUavada to based on the Mimansa principle that when an 

eulogise or con- . , , , 

demn acta refer- Attliavada text occurs near about a Vedic command, 
red to In Vldhis. the coraplementaiy Attliavada will be deemed to 
praise or eulogise the performance ol an act and in case of a prohibitory 
act it may be deemed to condemn the prohibited act. , 

Illustration of principle is illustrated by the following 

condemnatory texts' 

and comman- vrv v ^ -v-v 

datory Artlta- gWgT 

^ *Twfa i («) 

■ Wind-God i.s the swittest deity ; one approaches him by his own 
good luck; and He alone brings him prosperity' which follows the 
Vidhi text — 

3n?IWT I ffl) 

A man desirous of prosperity must sacrifice a white beast for 
Vayu. 

The following text illustrates a PratLsedha followed by a 
condemnatory Arthavada : 

‘ Silver ought not to be given in the barhis sacrifice. Rudra wept, 
and his tears became silver. A giver of silver will witness weeping 
in his house before the expiry of a year.' {b) 

It is a settled fact that Aithavada has no Independent authority of 
Divinion of °''der to estimate tlie value of 

Arthavada. Arthavada tlie thieefold distinction of Arthavada 

into Giinavadct, Anuvada and BhutarthtWiidci must he considered. 

ffcT: II (c) 


(a) Taittlrlya Samhit II. 1 . 1 . (4) Ibid i. s. a. («( Aoandagirion BTahmasutra Bbaaya uadet i. 3 . Sutra 33. 

III-22 
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When an Artliavada text is on tlie face of it opposed to 
commonsense, it is said to be a Ganavada; vvlien it is a mere repetition 
of a tiling already known it is an Anuvada; and the lest of the 
Artliavadas are l<nown by the name of Bhutarthavada. 

Tlie two texts (^) and (c) ‘stones 

float on water ’ and ‘kine performed the satra sacrifice’ illustiate the 
first of the three classes of Artliavadas given aliove. 

{ft) ' Fire is antidote for snow.’ illustrates the second class. The last 
is illustrated by the story of Sunahsepha and similar other narrations. 

. Mimansakas who are staunch believer in the theory : as the sole 
purpose of the Veda is the commanding of acts, such of those as 
do not compel the perfoimance of an act are invalid; 

Wf are obliged to deprive Artliavada texts 
of their natural meaning and to accept a forced interpretation. In 
whatever way Artliavadas may be construed to harmonise with the 
theory of infallibility of the Vedas, it is an admitted fact that 
Artliavadas played an important part in the development of rules 
contained in the Vidhi texts by way of extension, restriction or 
_ . . , modification of their scope. An Artliavada some- 

dtflcation of alters the meaning of a command to which it 

avada. ^''***' supposed to be subservient. Sometimes instead 

of restricting, the Artliavada extends the meaning of 
of a Vidhi as is evident from the Smriti text of Atri (Verse 52) : 

^efstrt i 

Only by a sonless man shall be made a substitute for a son by all 
possible efforts for the purpose of the offering of libations and water. 

The text simply says tliat a man destitute of a son shall be entitled 
to adopt. The plain meaning of the word ' son ’ in the above text has 
been expanded by tlie following Artliavada. 

“ A man conquers the world by a son, by a son’s son attains 
immortalit)’, and by a son’s grandson attains the world of sun.” 
(Maiiu IX. 137) 

Thu. effect of reading the Vidlii and Artliavada texts togetlier is 
tliat when a man is possessed of a son or a grandson or a great-grandson 
he is not^enlitled to adopt a son. 


(W TolUnijra SinlHta i. 3. 13 ; Cl, jgig'lg 
Ibid 7.4. il. 


(e) Ibid 7. 4, 18. 

(e) JaimlnlPutva Mimansa i, 3, i. 
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Such instances of modification, extension or restriction may be 
multiplied. But the theory is that no sucli alteration of Vidhi by 
Arthavada is possible and tliis principle is enunciated in Hetuvannignda- 

Mimansa the- dhikarana o( Jaimini {(jJ which has been the subject 

oryi A Vidhi ■' 

cannot be modi- o> much reference as regards the validity of the 
wada^ *** Arth- adoption of an only son Tlie text ol Vasistlui is ; 

‘ One shall not give or receive an only son in adoption, for he 
is for the continuation oi the line of his ancestors.' (Ch XV. Sutra 3 
and 4). Mr. Mandlik liaseil its interpretation on the principle of 
Hetuvannigad-adhikarana but conceived it wrongly as laying down that 
any command followed by a reasoning clause is absolutely null and 
void, The point round which the whole discussion turns is the meaning 
to be given to the text ; 1 W ' One shall 

perform Homa by the winnow, for by it food is made.’ 

" The question discussed is whether the Homa under question 
ought to be performed only with the winnow which is expre.ssly 
mentioned in the commanding clause of the text, or whether the Homa 
can be performed with a pounding rod, a jar or a spoon or any other 
implement used in the preparation of food on account of the applicability 
of the reasoning clause to such other materials. In conclusion, the 
foimer view is upheld principally on the ground that it is not right just to 
accept a deviation from the literal meaning in a commanding text, and 
that when the choice lies between straining a word in a Vidhi and that 
in an Arthavada, the latter ought to be preferred. If we are to strain the 
language of the Vidhi text in the light ol the Arthavada, the word 
‘ winnow ’ lias to be taken in extended signification. If we clioose 
to strain the Arthavada in tlie liglit of Vidhi, we have to presume that 
the reason lor the winnow being the subject of Homa is not the capacity 
to produce food in producing lood inhering in the winnow. In tlie 
result, the food-productive capacity of the winnow is referred to as 
recommendatoiy rather tlian by way of an independent reason in 
support of Vidlii. It, theielore, follows that the scope of any commanding 
clause is not to be extended by reason of a succeeding reasoning 
clause, and that the reasoning clause ought to be restricted in its 
operation to the particular object which comes within the purview of 
the commanding clause. Such being the principle enunciated in the 
Adhikarana, it is no authority for the position that all commanding 
clauses followed by reasoning clauses are infructuous, It rather 
establishes that all reasoning clauses following commands are infructuous 


(0) Jaimtnl; Furva Mimansa a. a-J, 
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On the application of tliis principle to Vasistlia’s text, Mr. Maiidlik’s 
view is wholly untenable. All the same it ougfht to be admitted that 
whenever it suits their purpose, the Mimansakas mitigate the effect of 
the principle of this Adhikarana by introducing refined technical 
distinctions and adopting a liberal interpretation of words occurring in 

a Vidhi text.’’(a) 

. SECTION a. ADHIKARA VIDHIS 

Adhiliara Vidhis (Vidhis relating to title and capacity), which are 
rules regarding the right to perform pre.scribed acts have been treated 
in the sixth chapter of the fir.st ofjaimini’s work. The Utpatti 

Vidhis impose on men duties to be performed in the shape of sacrificial 
acts, while A dhikara VidhLs prescribe conditions as to how a man is 
entitled or has the right to perform sacrifices ; and are intended to show 
to what persons particular Vidhis are applicable. 

As regards Adhikara \^idhis, Jaimini does not discuss only the 
question as to who are entitled to perform sacrifices, but also matters 
relating to rights of property. As a sacrifice requires the use of things 
including movable and immovable property, Jaimini had to discuss 
the question of a man’s right to dispose of one thing or other by way 
of gift. So he discusses the principle of proprietory right with regard 
to the Viswajit Yagya in Chapter \TII, Book VI. These discussions will 
be dealt with later on. 

It is the general notion foimd in the Hindu Dharmasastras that 
Principle of ^ implies a duty, and so where a man cannot 
exclusion from perform the duty, he cannot acquire the right, 
inheritancof Therefore, the right of inheritance and succession 

in the Hindu system of jurisprudence depends upon the man’s capacity 
and ability to discharge certain duties belonging to the family, which he 
is to represent by succession. If he is physically unfit to discharge such 
duties, he is e,\cluded from the right of inheritance. Jaimini’s AdhUcaranas 
regarding the qualifications of the sacrificer and the conditions to which 
he is subject are essential in following the principles of the Sruti law of 
exclusion from inheritance and of the principles creating disabilities. 
Thus the blind, the lame and the dumb are not qualified, as they arc 
incapable of doing the main ceremony and all its Angas, because the 
omission eNTin of one Angn will invalidate the ceremony, Therefore, 
it is evident that the germ of the pidnciple of exclusion fi-om inheritance 
is contained in Jaimini’s Sutras. 

■■■ The third Adhikarana of the first chapter of the sixth book of 


(a) C. Sankaramna Fictioas p, 6j-6g, 
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Competency of Jaimini explains Uie position of woman in ancient 
perform ceremonies : 


]^m^Vedic cere- laying down that women are competent to 

monies. 


The objection is ; “ Women have no money. What money 

they get becomes the property of the husband, the moment they acquii'e 
it. Women are bought and sold and are on a level with chattels.” 
[VI. i. 10.] 

j{3?i^ci^T'5 g[5«r^5T^ «E*Tfg*K*rT¥!nn 9is[s?ic3f 

The answer is, "Women possess Yagas equally with men. 
Women have conti'ol over money, and men require their sairction 
to malie gifts. The custom of making a gift to the bride’s father at the 
time of marriage cannot make the transaction a sale and purchase. 
The same number of kine are presented to the fathers of brides. If it 
were a transactiotr of sale, the price would vary with the merit of the 
girl. The gift is made because it is prescribed by the Smrili that it is 
a dhai-ma.” 

I [Jalmlni VI. i. ij-ij.] 

It is also noteworthy that the husband and the wife should jointly 
perform the Yagya. 

Adhikara Vidhis deal with matters relating to the obligation of 

Matters dia- Kamya Yaga; for example, the text 

cuaaed by Adhi- “If in the middle of the performance of a Kamya 
kara Vidbi. Yaga, the desired fruit is obtained, this is no 

reason that the sacrifice is to be discontinued.” The question of a 
proper substitute for a prescribed material has also been treated in 
Book VI. The nature of the ceremony is not altered because of the 
substitution, nor can a ceremony be omitted if the prescribed material 
be not available, as a proper substitute is permitted. But there can be 
no substitute for the essential things in a sacrifice. The Devata, the 
fire, and tlie mantra, can have no substitute. One sacrifice!- cannot be 
replaced by anotlier except in tlie case of tlie Satra Yaga, if one of 
the 17 Yajamanas (sacrificers) die in the middle of the ceremony. 
In this case the deceased sacrificer will enjoy the fruit, for he alone 
can get the benefit who works from the beginning of tlie ceremony. 
The substitute must be as much like llie original as is possible. It is 
the basis of the principle of Hindu Law that tlie adopted son must be 
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the I’eflection of a .son. Trifling^ defects in prescribed transactions as 
are -unavoidable may be overlooked, but radical defects are not to be 
condoned. For example, where the Parodaslia is wholly burnt, the 
Yaga is to be performed afresh ; in case it is slightly burnt the Yaga 
may be continued. These are tlie conditions under which a man’s 
right to perform a sacrifice is to be exercised. In many cases they 
suggest the character of the conditions which may apply to the exercise 
of a person’s civil rights. 

Some important matters on the subject of Adhikara (status) after 
Status of ‘^is'^'issing what it constitutes may now be considered, 
women and The aphorisms of Jaimini on the question of the 
Sudras. status of the women and the Sudras are more 

liberal than later Brahminical writings. He lays down [VI. i. 8] : “ In 
the opinion of Badarayana, all without any distinction of class who 
desire heaven can perform .sacrifices. A woman, therefore, is included 
because there is no class distinction." 

STlfir g 3TI?«T«I5*IT^filS2c!rm 

In fact, in tire case of married couples, it is laid down that a 
married couple wiUi means must join in the same act of sacrifice by 
virtue of an express text [Jaimini 

VI. i. 17]. 

As regards Sudras, the subject is treated in 7th Adhikarana 
beginning with Sutra 25 Book I, Chapter VI. K. L. Sarkar [p. 195] has 
observed ; “ No doubt by this Adhikarana it is settled that by virtue 
of a Bi’ahmana text of Rishi Atreya, a Sudra is excluded from the 
A gneya Yagas; but tlie reasons given do neither involve any contempt 
for the class nor attribute any inferiority to them. The reasons are 
that a Sudra is not connected witli any Agneya ceremony, and that there 
is an express text declaring the competency of three classes only in 
matters of Yajna. In fact the general tenor of all the aphorisms from 
the beginning of the chapter Is to the effect, that pnma facie all 
rational beings are entitled to the benefit of a sacrifice, if they 
appreciate the object of it. The first Adhikarana lays down that there 
must be thinking men to perform a .sacrifice, and that the acts of 
sacrifice mechanically performed secure no object. This Adhikarana 
shows that the qualification for sacrifice is ability to perform it rationally 
and a consciousness of its object. The general enunciation prima 
Jacte entitles men of any class to perform a sacrifice provided he be 
not positively disqualified. The author declares a Sudra to be 
disqualified by virtue of some express texts. We tlius find that 
according to Jaimini the presumption is in favour of qualification until 
the contrary is shown. So iq all ca.ses of mixed castes it is not proper 
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to hold that men bclonfring to such castes are disqualified ; further, 
tlic disqualification of a Sudra seems to be limited only to the Agneya 
ceremony." 


SECTION 3. KRAMA VIDHIS 

Krama Vidlii.s are rules regarding the order in wliicli presciibed 
acts are to be done and have been dealt with by Jaiinini in the fiftli 
chapter of tlie first Sliataka. They indicate tlie order in wliicli rules 
and injunctions ate to be performed. The relative importance of 
things is shown by the order in wliicli they are mentioned and as such 
they constitute in themselves a principle of interpretation called 
Krama. 


Three 

Kramaa. 


chief 


(1) The order of succession is sometimes 
declared by expre.ss Sruti, which is then culled 
Srnti-Krama, 

(2) When tlie order is determined by the sense of the passage in 
tlie absence of an e.vpress Sruti, it is called Artha-Krama (determination 
of order by sense). 

(3) When the order in which the texts appear gives the indication, 
it is Putha-Krama (succession by reading) 

Jaimini defines Sruti-Krama in the first Sutra 
of Chapter I, Book V in these words : 

" What is to be done .before and what after is best determined by 
the indications in Sruti, Sruti being the authority ’* 


Sruti'Kramai 


Artha-Krama is explained in the next Sutra 
Artha Krama. ■' It is also fixed by the sense." I 

Patha-Karma, that is of fixing the order by the relative position 
of the texts has been dealt with in Sutras 4 to 7 of 
Patha Krama. same chapter of the book. 

There are three more Kraraas of which Prabritti-Krama (order 
by discretion), only may be mentioned, as it is of 
krama ***^^***" importance. It relates to the case in which the 
things are required to be performed simultaneously, 
but convenience requires them to be performed successively. It is the 
subject of the fifth Adhikarana, the Siddliaiita Sutra of wliicli is as 
follows ; 

“Of those which are to be done simultaneously, the order is 
determined by discretion with relerence to minor consideiations, as 
these form an index." [V. i. 8J. 
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Strictly speakinpr, things are to he done simultaneously, yet there 
Principle of harm in doing them successively. But where 

Krama and certain things occur simultaneously, simultaneous 
Vyavahara law. performance is imperative. The rules regarding 
the order in Vyavahara law relating to the question of succession of 
heirs illustrate the importance of this principle. With regard to the 
Succession of a woman’s children to her self-acquisition, Jimntavahana 
refers to the text of Manu, " when the mother is dead, let all the uterine 
brothers and the uterine sisters equally divide the maternal estate " 

«Tfirf?TSt II 

In this text it is not clear whether uterine unmarried sisters and 
uterine brothers are to take the property simultaneously or one class 
after the other ; the word "equally" does not remove this doubt but 
only means equality among the inheritors. Thus it is not the case of 
Sruti-krama or Artlia krama. Some argue on the basis of another text, 
which lays down that the right of the daughter should be preferred to 
the son, that the text referred to above must be construed as giving 
preference to unmarried sisters over brothers. Jimutavahana refutes 
this contention on the ground that the text declaring the preference of 
the unmarried daughter to the son relates to Yautuka (property acquired 
at the nuptial fire) only. So according to him the principle of 
Arthakrama is not applicable in this case. The Pathakrama is also not 
applicable, because the words '‘brothers" and "sisters" occur in tjie 
same sentence. The text is then to be interpreted as laying down 
simultaneous succession of brothers and unmarried sisters. He further 
points out that although the words “brothers” and " sisters " are not 
in the divanda samasa (conjunctive compound), wliich would have 
made the case absolutely clear, still the use of the conjunctive particle 
clta (and) shows that brothers and sisters are placed on the same footing 
by this text. This discussion goes to show the importance of the rules 
regarding sequence in the Vyavahara law. 

SECTION 4. ATIDESHA, THE PRINCIPLE 
OF REFERENCE 

Jaimini deals with the principle of Atidesha in chapters VII and 
VIII and defines it thus : 

"If what is prescribed as a duty with regard to one object, applies 
to another object, this is called Atidesha." 

S95H«it i 
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He applies this principle to the performance of sacrifices. The 
Prakriti is that sacrifice every Anga of which is described by Sruti 
itself in detail. The Vikriti is a sacrifice, tlie Aiigas (details; of which 
are not described by the Sruti. By the principle of Atidesha it must be 
inferred that all the Angas pre-scribed for the Prakriti are by implication 
intended for the Vikriti also For instance, all the Angas of the daily 
Agnihotra are expressly prescribed by the Sruti. The monthly 
Agnihotra is prescribed by the Sruti, “ Monthly Agnihotra should be 
performed But the Angas (details) of it have 

not been mentioned anywhere. Apurva can be produced only by the 
performance of ceremony with all its Angas. It is, therefore, nece.ssary 
to find the Angas of the monthly Agnihotra ceremony In some cases 
the Atidesha is made by the Sruti itself, as in the case ol Ishu Yaga (.y) 

Savara Swami explains Atidesha thus ; 
Savwi^wa^.*’^ “ Atidesha takes place when a duly pre.scnbed in 
one place is taken out of that place and is applied 
elsewhere ; as, for instance, when having laid down that Devadatta is 
to be entertained with rice, meat, soup and pudding, one says that 
Yajnadatta is to be similarly entertained. The following Sloka embodies 
the principle : 

"When duties are transferred from one standard (Yajna) to 
another of the same character, to serve as duties therein, this is a case 
of Atidesha. That Atidesha is of twoTold kind, either byname or 
by statement. The former is of three species, by name of action, that 
of the ceremony accompanying it, and that consisting of a derivative 
term. The latter is of two kinds, by an express direction and by an 
inferential process." 

**111 ^ &«rt WT 

I 

^qi?r ii 

<51 sTTgii ^ *1111 

Book VII of Jaimini treats of Atidesha generally, but in Book VIII 
a special kind of Atidesha has been dealt with, which cannot be vaguely 
presumed. It must be specifically indicated by a definite relation 

(:ir) K. L. Satkar-^Mimaosa Rules of Intorpratatioa, p. aox. 

TTT OO 
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(vishesha), and that relation is defined thus : 

" It is a relation in which one thing contains the indication of 
anotlier thing and deriving its force Irom that other would become an 
incident of it." [VIII. i. 2.] 

The second Adhikarana in Book VII lays down the important 
principle that Atidesha takes place between two Vidhis or two 
ceremonial duties belonging to the same class [Jaiminl VII. i. 2.] 

Acliara-kanda of the Smritis gives numerous illustrations on this 
Achara-kanda For example, it is laid down there that 

lllustratea Atl- offering of water with seisamum, ghrlta and honey, 
which is to be made after the Pinda in Parvana 
Sradha, is to be performed like the Argha ceremony of the same 
Sradha ; that is, as in the latter case the offering is to be made to six 
ancestors separately, so in the former. I 

Another instance of this is the diiection in the SruU that the Sradha 
ceremony of maternal grandfathers should be done in the same way 
as of father and paternal grandfather. 

intiTJHPJTO^«f »n3i i 

“The Parvana Sradha in honour of the paternal ancestors is in 
the nature of Prakrlti to the Parvana Sradha in favour of maternal 
ancestors, wliicli is the Vikriti of the former. This fact is of great 
importance in the Dayabliaga school, in which tlie number of Piiidas 
given enters into reckoning in settling the order of succession, but is 
not necessarily decisive in all cases. A Prakrit! is not in all respects 
equal to its Vikriti, it being after all but a copy." (p. 303.) 

“According to the author of Tantra-ratiiakara not only the 
manner of doing duties, but also the duties themselves can be implied 
by Atidesha." 

Jaimini'confines the principles of Atidesha cliiefly to tlie practice 
that the Vikriti Yaga is done in a manner similar to tliat of the Prakriti 
Yaga, to which the Vikriti Yaga relates. This principle the Smrili 
writers haVe-extended to matters of Sradha and the like, 

As for example, the Sradha ceremony done during the new moon 
is regarded as the Prakriti, while the other Sradha ceremonies are 
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regarded as Vikriti of tlie Prakriti. But later writers 
of AtWeaSar^'*** have extended application of the principle yet 
further. They have classified the principle of 

Alldesha thus : 

1. Shastratidesha — reference as regards the principle. 

2 . Raryyatihesha —reference as regards the action. 

3 . Nimittatidesha —reference as regards the cause. 

4. Sangatidesha — reference as regards the 

denomination. 

5. Rupatidesha reference as regards the form, 

[p. 204.] 

Atidesha may be compared with our present Code of Civil 
Procedure, which provides general rules of procedure which are also 
adopted in miscellaneous cases by express reference or otherwise. 
That a rule found to be good with regard to one case is applicable to 
other analogous cases is derivable from the principle of Atidesha, 
but the principle of analogy should not be strained and forced. To do 
so would be nothing but an abuse of Atidesha. Chudamoni says 
regarding sections 31-2-4 of the Dayabhaga ; — 

“ Although the property relates to the case of a superseded wife, 
yet it may be so assumed in the present case also, conformably with 
the maxim, that the sense of the law, as ascertained in one instance 
is applicable to others also, proviJed there be no impediment." It is 
an illustration of a practical application of Atidesha to the general 
requirements of the positive civil law.” 

Another such illustration is furnished by Dattaka Chandrika 
(para 35, section 2), where matters applicable to the ICshetraja have 
been applied to Dattaka sons. But where a brother’s son or a co-wife’s 
son is said to be equal to a son, it merely means that for certain 
purposes they are as beneficial as a son of the body. The Prakriti 
(pattern) Yaga and the Vikriti (the derived) Yaga must be of the same 
genus (samana). In the case of an adopted son he is the reflection 
of a legitimate son. So the rules regarding the rights and status of a 
son must apply to him by Atidesha, just as the rules of the Prakriti 
Yaga apply to its Vikriti. * 

Similarly the principles which govern the law of gifts may be 
applied to the law of wills which is of a later development. So in 
Tagore v. Tagore (ar), their Lordships of the Privy' Council have 
held that a bequest to an unborn person is not valid just as a gift to 


(t) 187a I. A. Sup. Vol. tfl 


(j’) Page a;4, 3td E^, 
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an unborn person Is not valid. Bui in tlie application of the principle 
of Atidesha in this particular case there must be some limitations 
(^Badhd). Under the Dayabliaga a gift cannot be revoked, but a will 
is revocable. The law of gilts should not be absolutely applied to 
all such bequests in favour of unborn persons ; for, certain persons 
may not be in existence dm ing a testator’s life time, but the testator 
is bound to make provision for their maintenance. So it may be 
alleged that a provision made by a will for the maintenance of such 
persons, though not in existence at the time of the death of the 
testator, is valid by virtue of the express text of Manu regarding the 
duty of maintaining those who are bom and those who may be born. 
Both the Mitakshara and the Dayabliag schools follow this text implicitly. 
The case of Tagore v. Tagore has not pointed out any exception to 
the above principle, and such an exception would mean the application 
of Atidesha subject to limitation {Badhd), In modern legislation, when 
a general Act is expressly incorpoiated into a special one this is 
analogous to an Atidesha by Sruti. That in woiking out such Atidesha 
certain adjustments are to be made is evident from the remarks of 
Maxwell ) : 

"Where a general Act is incorporated into a special one, the 
provisions of the latter would prevail over any of the former with which 
they were inconsistent. It may be added also that when an Act on 
one subject, such as highways, incorporates some of the provisions 
comprised in another relating to a different subject, such as poor rates, 
it does not tliereby incorporate the modifications of those provisions 
which are subsequently made in the latter.’’ 

SECTION B. UHA, THE PRINCIPLE 
OF ADAPTATION 

Jaimini discusses Uha principle in his ninth hook in the sense of 
an adaptation from a model. He chiefly ]jses the word ‘Uha’ with 
refeieuce to cases in which a mantra used in Prakriti has also to be 
used in a Vikriti, and the name of the deity has to be altered to suit the 
Vikriti. In modern writing this term Uha has been given an extended 
application. It is applied not only to changes of particular words but 
also to supplying of elltpse.s, which are undoubtedly indicated by the 
text of a sentence. Briefly put, Uhya (subject of Uha) is what is 
necessarily implied but not expressed. 

Savara Swami divides Uha into three classes, relating to the 
Mantras, to tlie'Samaveda hymns and to the consecration of things. 
Kumarila Bhatla objects to the propriety of this'^»ssification. He 
says, ‘ UIm means reasoning. It is the same, no matter to what objects 
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it is applied— to Maiilra or to the hymns or to the consecration.’ 
(Taptika) 

3^ » w f sflJi fsia^T \ 

fe«TflT<5ri ’ETT I *» tl^r: I 


He further explains that the object of Uha is to ascertain and 
adjust the required sacrificial acts (an^as) of material limbs. Tl\e above 
object is introduced by the first Sutra, chapter I, Book IX : “A 
sacrificial act is the chief thing, that is based on an injunction— material 
things consecrated in its connection are employed to promote the 
sacrificial intention." 




An Arthavada has already been explained to be the statement 

Uha in relation ^ reason with refeience to a Vidhi by the 
t6. Arthavada Adhikarana, the Hetuvannigadadhikaiana, and it 
and Niyania< \ieen stated by Jaimini in Sutra 52, Chapter 11, 

Book I So in some cases of applying the Vidhi a necessity may arise 
to overlook the reason, or a Vidhi may remain and the reason may not 
exist. Dealing with the statement of reason in this way, it may 
constitute a case of Uha (use of sound discretion). But the main use of 
Ulia is in connection witli Niyama Vidhis, whicli are generally of diverse 
character and have sometimes the character of imperative Vidhis, wliile 
at other times they are only directory. In Vidhlrasayana, Appya 
Dikshita says, " There is a variety of Niyama Vidhis. They are indeed 
old Niyamas, but it is not possible to bring them all under the definition 
of " Paks hike sati" being partly transcendental. For instance, in some 
cases, out of different means to carry out an action, to fix on one o,f 
them is a Niyama. In some cases out of different acts arising from tlie 
same means, to fix on one such act is a Niyama, In some case.s the 
two are combined." 


ftp’ll fsjW ll 

N *»TSTT w crffeun f^fwr jJTf ii 


> There is gieater evidence of stiffness and inflexibility in tlie Vedic 
tlian in tlie Laukika (worldly) Vidhi. This is due 
Wka^Niyammi'***' simple fact that in the Vedic Vidliis the 

Apurva sanction makes even a Niyama almost 
imperative. So Niyama texts of tlie Vedas can be slightly modified by 
Uha as regards the narpe o( the Pevata or tjie number and gender of 
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words. But Laukika Niyama.s are chiefly directory. As regards the 
Smritis a Niyama creating a substantive riglit is an imperatively 
restrictive rule, but when a Niyama regulates the manner of doing a 
duty or the manner of expressing a light, it is more or less of a directory 
nature. For example, tlie rules that one should marry his daughier 
before she attains puberty or that one should adopt a boy of such an age 
have been held to be merely of a directory nature. Uha lias full sway 
over the application of such rules. By Uha-Vichara such rules are 
relaxed in cases where relaxation becomes necessary. 

Ulia-Vichara is only applicable to rules more or less of a directory 
character, but cannot toucli imperative Vidhis. For instance, the 
direction that one must observe the Ekadashi fasting, is an imperative 
Vidhi with respect to certain classes of persons. But that one should 
break fast in a certain manner on the next day is a Niyama, By Uha 
the former rule cannot be relaxed while the latter can. 

The modern phrase called "construction most agreeable to 

Uha*Viehara justice and reason" is equivalent to the Uha- 

correaponds to Vichara of our Mimansakas. Maxwell says, “ In 

inoacirii cons* 

traction moat determining either what was the general object 
fn**tic*o an^d of the Legislature, or the meaning of its language 
reason. jn any particular passage, it is obvious that the 

intention which appears to be most agreeable to convenience, reason, 
justice and legal principles should, in all cases open to doubt, be 
presumed to be the true one. An argument drawn from an 
inconvenience, it has been said, is forcible in law ; and no less force 
is due to any drawn from an absurdity or injustice." [p 264, 3rd Ed.] 
Again he observes: " sense of the pos-sible injustice of an interpretation 
ought not to induce judges to do violence to well-settled rules of 
construction, but it may properly lead to the selection of one rather 
than the other of two possible interpretations. Whenever the 
language of the Legislature ' admits of two constructions, and if 
construed in one way, would lead to obvious injustice, the courts act 
upon tlie view that such a result could not have been intended 
unless the intention had been manifested in express words.” [p. 277, 
3rd Ed.] 

K. L. Sarkar lia.s elaborately treated the subject thus : “ In short, 

it is a fixed principle that an equitable and reasonable construction 
should be resorted to in all cases when it is possible. The term Uha 
is not used by Jaimini in the extended sense of such equitable and 
reasonable construction. The immediate subject of his construction 
was the Vedic Revealed Law. So it was not permitted to liim to 
sanction principles of equitable and reasonable construction except 
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witliin very narrow limit," 

" But tlie Smriti law, lliougli it is also constructively a' revealed 
law, is not on the same footing with the Vedic Revealed Law. It 
deals with Laukika (worldly) affairs. It has often to adjust itself to 
new social wants and growing usages. Hence the Smriti-writers 
broadly assert almost in the same strain and state that, ‘Decision should 
not be based only on the Sastras. By an unreasonable judgment 
there is loss of Dharma.’ (Vrihaspati;. No noubt the Smriti writers 
will not allow equitable and reasonable considerations to override 
the clear text of law. So they say, ‘Smriti is of greater authority than 
Artha Sastra’ (Yajnavalkya). ‘When the rules of sacred law and ol 
Artha Sastra are at variance, he must discard the latter and follow 
the former' (Narada). But it is insisted on that, ‘ Avoiding carefully 
the violation of either the sacred law or Artha Sastra he should 
conduct the trial attentively and skilfully (Narada),” 

“ Thus in the above Smriti te,xt the principle of Uha-Vichara is 
taken as co-extensive with what we call in modern times equity and 
good conscience. It is clear that the expression ' Artha Shastra ’ in 
the above text means equitable principle or commorfsense principles ; 
although in a narrower sense the word means relief, which is the 
subject of a litigation. From that narrow sense, it naturally passes 
into the sense of equitable relief, and thence into the general idea of 
equitable or common sense principles." 

In Vyavahara law Artha Sastra means the relief sought for in a 
litigation, which is allied to the second meaning given in the 
Amaiakosha; and it is ' practically the same as considerations of 
equity, the first meaning given to it being the rules of morality and 
prudence. 

SECTION 6. BADHA, THE PRINCIPLE OF BAR 

‘Badha’ may 'be defined to be exclusion by reason of 
repugnancy. Primarily it means barring a thing owing to inconsistency. 
Jaimini has treated this subject in the tenth chapter of his work and 
uses the principle chiefly with reference to cases where Angas or 
sub-ceremonies are to be introduced from the Prakriti (standard 
Yaga) into a Vikriti (moulded Yaga), the injunctions as to the details 
of which are not complete. 

Incase of omissions in the performance of a Vikriti Yaga, the 

Angas or the sub- cere monies are borrowed from 
Badha with , , . , , , 

regard to posl- Praknti Yaga, but the sub-ceremoiiies which are 

tlve texts. inconsistent or out of place iu the Vikriti Yaga 
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cannot be followed. For instance, in the Rajsuya Yap:a plain ground 
is directed to be taken as the Vedi for the Homas, while in the 
Darsapaurnamasi the Vedi should he erected by digging with spades 
etc. There is a Badha of the particular rule regarding the erection of 
the Vedi in the Darsapaunamasi Yaga, in extending its application to 
the Rajsuya Yaga. It is Badha by reason of express text. The 
Krishnala Nyaya (black bean maxim) is another instance. 

" When there is a negative ordinance prohibiting a thing, it is to 
with * notwithstanding that there is an Atidesha 

regard to nega- which by implication enjoins the thing. For 
tive texts. instance, there is a rule that all sacrifices partake 

of the chaiacter of Darsa and Paumamasi Yagas. The result is that all 
the rules of Darsa and Paumamasi Yagas are applicable to the Pasu 
Yaga also But there is a text which says that the Agliara and the 
Ajyabhaga Homas need not be made in the Pasu Yaga. Therefore, 
these Homas need not be made in the Pasu Yaga, though in the absence 
of the prohibitory text they would have to be made on account of the 
rule whicli lays down that all Yagas must partake of the character of 
Darsha and Pahrnamasi The importance of the principle under 
consideration will appear in connection with the position, rights and 
duties of adopted sons who are, by a general rule, declared to be an 
efficient substitute for an Aurasa son, but whose rights and capacities 
in some measure vary by some special texts from those of an Aurasa 
son." [K. L. Sarkar p. 215] 

In his learned treatise Mimansa Valaprakasha. (Mukunda Shastri 
Ed.) Sree Bhatta Sankara gives two-fold divisions 
of Badha (1) Prapta Badha and (2) Aprapta-Badha 
and defines the former thus ; 

" Prapta Badha occurs where from Atidesha (reference) of general 
Sastia and the like a knowledge is engendered to 
the effect that a thing is inappropriate in all 
matters. 

I It means 

a Badha (exclusion by repugnancy) of a matter which must be taken 
as worthless because of some rule or principle of the ordinary Sastra 
pointing, among other things, to its worthlessness." 

1. If there be two casual Vidhi texts, one preceding the other 

and clashing with each other, the one that precedes is barred by the one 
that follows as in the case of the Apachheda maxim. 

2. That which is needed bars what is not needed 


Divisions 

Badha. 


of 


1. Prapta- 
Badha. 
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3. That wliich sliglitly occurs is barred by that which amply 
occurs 

4. That whicli is opportune bars that which is not opportune 

5. Tliat wliich is in the nature of a para is barred by what is in 

the nature of the whole I 

6. That which serves a practical purpose bars those which are 

of an ethical purpose, universal or casual 1 

7. That which is directly taught bars that which is obtainable by 
reference 

“ Aprapta-Badha has been defined to be a liadha in which the 

sense ot inapprupiiateness ot a particular text or of 

2» Ad Fftota** ^<1 f 

Badhar ^ a particular proposition anses from iis comparison 

with another particular text or proposition weightier 
than itself.” (Mimansa Valaprakaslia p 131). 

1. A Sruti of a doubtful character is baried by a Sruti which is 

IlluBtratlons. 1 

2. A Linga wliich is more cogent bars that which is less cogent 

W > 

3. Similarly a Sruti bars a Smriti w?!TT I 

4. A Sruti bars Achara also I 

5. An absolute Smriti without reference to any popular reason 
bars one that is based upon a popular reason 

6. An approved Achara bars an unapproved Achara 3(THT- 

7. An unobjectionable Achara tiars an objectionable Achara 

8. A Smriti of the character of a Vidhi bars one of the character 
of an Arthavada 

9. A Smriti of a doubtful character is barred by one free from 
doubts 

10. That which serves a purpose immediately bars that which 

is of a remote service I 

11. That which is multifarious in meaning is barred by that 
which has a single meaning 

13. The application of a general clause is bai red by the presence 
of a clause in the nature of res gestae | 

III-24 
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13. A rule of procedure is barred by a mandatory rule 

a?Tln?[9rsiT«r«t i 

14. A manifest sense bars a sense by context ^<TT 
I 

15. A primary sense bars a secondary sense 
1 

16. That which has a single indication is piefeiable to what has 

many indications \ 

17. An indication of an inherent natuie bars one winch is not so 

w I 

18. That wliich indicates an action is to be preferred to what 

merely indicates a capacity ^5i*r5igi!i«rT wgfgqT i 

19. If you can fill up an ellipsis by an expression which occurs 
in a passage, you cannot go beyond 

20. A Niyama Vidhi bars an Apurva Vidhi 

This rule of bar i.s not a little striking. An ApuiVa Vidhi is 
the highest Vedic Vidhi, and a Niyama Vidhi is only a Vidhi of a 
subordinate character. How can the latter bar the former ? The 
answer is that the rule is enunciated from the Smriti point of view, 
In the Smriti law the drishta (object of sense) is of greater importance 
than adrishta (supersensuous matter). Therefore, a Vidni of 
transcendental sanction has to yield to one of worldly sanctions. From 
the above rules of Badha we notice that the application of the principle, 
Badlia, is one of the means of adjusting conflicting texts or conflicting 
considerations. When two texts wliich aie apparently conflicting are 
capable of being reconciled, they must be so reconciled. This is an 
axiom. Again where two texts are in direct conflict and they are 
incapable ol reconciliation, both of them lose their force, and one is at 
liberty to accept the one or the other text at his option. Tliis is also 
an axiomatic principle. But there is a third consideration, in which, 
of two conflicting texts or conflicting considerations one is to override 
the other. This is called Badha. It means that when one df two 
conflicting things has a presumption in its favour, it bars the other 
which can claim no such presumption." (p. 219j 

Savara Swami in liis cororoeniary on Sutra 14, Chapter III, 

SavaraSwami’d discussed the three ways of 

tteatn^t of dealing with conflicts and has shown that where two 
con ng ex s contradictory texts are both of equal force, there 
otily is contradiction proper (Virodlia). When one of them possesses 
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greater force than the otlier, the former supersedes tlie latter, and this 
is called Badha. In cases of apparent conflict where the texts cover 
different grounds and are yet compatible with each other, there is 
neither Virodha nor Badha. 

When theie is a conflict between the Smriti texts, no presumption 
in favour of one writer in preference to another 
of Smriti^texts?'* raised or that one Smriti text cannot create 

a Badha of another. In reality two conflicting 
texts are rarely in direct contradiction to each other, as they, on a given 
subject, are supposed to be derived from and to conform to one 
and the same missing Sruti text. Therefore, a direct conflict between 
two Smriti texts cannot be assumed. The principle of option cannot 
consequently apply to apparent contradictions. The digest writers are, 
therefore, bound to reconcile the varying Smriti texts somehow or 
other. 

SECTION 7. TANTRATA AND PRASANGA 

" Tantrata (etymologically meaning extension) involves the 
principle of avoiding repetition of acts, when a single act would serve 
the purpose," 

" Prasanga denotes incidental duties. It imports the principle 
that the performance of the major duty dispenses with the performance 
of minor duties which are involved in it." 

Avapa is the reverse of Tantrata. It is the repetition of a thing 
many times to make it useful to many more people. The principle of 
these two rules is generalised and briefly put by modern jurists thus : 
“An act enjoined by the Sastras need not be performed more than 
once." This principle may go some way in giving the widow of the 
adopter a right to adopt a second time when her adopted son dies 
leaving a widow with no i.ssue, as the adoptive widow having the 
permission to adopt is half his body. This principle has no bearing to 
simultaneous adoption, which has been held to be invalid, although 
Dr. Siromoui says that the principle applies to such a case. 



CHAPTER VI 

MIMANSA RULES REGARDING THE 
SMRITIS AND USAGES 

SECTION I. INTRODUCTION 

In the Hindu legal system we have the Sruti and the Smriti ; the 
Sruii which is the revealed law is more authoritative, 
SnuUllaw. * ^ and from it is derived the Smriti law. They may 

be likened to the Statute Law and the Common Law 
of the Western system of jurisprudence. The Statute Law is in set 
language and is in itself authoritative just like the Sruti Law ; while 
the Common Law or the Customary Law may or may not be in writing 
and is not in itself absolutely authoritative. The Smriti Law which is 
associated with the customary Law of the Hindus is almost of the same 
character. The principles of construction, such as the axioms, the 
general principles, Sruti, Linga, Vakya and Prakarana, are based on 
considerations of the characteristics and properties of language. They 
mainly bear on the interpretation of tlie Vedic Law, and are similar 
to the rules of construction of the statutes. Jaimini has framed 
additional rules for construing the Smriti Law and Prayoga or Usage 
Law wliich are based on different considerations altogether. The ssime 
is the case with the construction of the common Law and the customary 
Law in the English .system of legal literature. 

In these days, the Common Law is practically the same as the 
Case-law, As regards statute law there are various 
statatela^ rules of construction, such as, the principles of 

literal construction, construction by context, special 
rules of construction etc., but a different set of rules and principles is 
required for Case-Law, They are: (1) A ruling or a decision of a 
court is to he interpreted so as to make it agree with the provisions of 
Statute on the subject. (2) If it be at variance with the statute, it must 
be disregarded. (3) The ruling or decision is to be held good only 
so far as the actual question raised in the case required it. (4) In 
interpreting a decision the question is not what the judge intended 
but how far his judgment is based on the facts of the case, whereas 
in statute law the intention of the Legislature is tjje main factor. 
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(5j Lastly tlie customs and usages must be antique, certain and 
reasonable. 

Jaimini treats of tlie Smriti or customary law in the third 

Jalminl*s treat- of the first book and his treatment is the 

meat of Smriti same as that of the English system referred to above. 
& Usage law> Though some of the Smriti texts and even some 
texts of the digest- writers took the position of the Vedic Law in point 
of authority to be interpreted by the principles of construction of the 
Divine Statute Law, yet Jaimini treated them- as customary Law. He 
treats the Smriti and the Usages on one and the same basis. 

The following principles ^of interpretation relate to cases of 

Princlplea of **PP**''«‘nt or real conflict of legal doctrines; the 
loterpretatloii la undermentioned texts touch but a fringe of the 
Smriti. subject ol interpietation and aie reproduced 

below;— 

1. " When two Smrit's disagree, that which follows equity as 
practised by the people of old, should prevail. Smriti is of greater 
authority than rules of Artha-Sastra (equitable principles based on 
rules of morality and prudence." (Yajnavalkva II. 21.) 

I 

2. “ Avoiding carefully the violation of either the sacred law or 
the rules of Artha Sastra, he should conduct the trial attentively and 
skilfully." (Narada 1. 39.) 

5?rafK»Tf^ si^ii 

3. "Where the rules of sacred law and the rules of Artha- 
Sastra are at variance, he must discard the latter and follow the rules 
of sacred law." (Narada I. 39 ) 

4 " In case of conflict of Smritis, decision should be based on 

reason. Custom is powerful and overrules the sacred law ” (Narada 
I. 40.) 

3 flrfsi: I 

5!r^d % II 

5. “ The first rank (among legislators) belongs to Mann, because 

he has embodied the essence of the Veda in his work ; that Smriti 
(or text of law) which is opposed to the tenor of the law-s of Manp U 
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not approved.’’ (Vriliaspati.) 

apsnfsf ^an: i 

6. “Decision sliould not be based only on tlie Sastras By 
an unreasonable judgment tliere is loss of Dliarma." (Vriliaspati) 

JT qsersnt » 

3 sr^5Tf^: ll 

7. “Tlie law of Maim is authoritative in the Satya Yuga, the 
law of Gautama in the Treta, in the Dwapara Sankha-Likhita, and 
in the Kali tlie Law of Parasara.’’ (Parasara I. 24 ) 

5^ 3 »iT«raT snrh^tinf *haiTT: i 

^v. ii 

8. “When there is a conflict between tiie Veda and the Smriti 
and the Purana, the Veda should prevail ; (as between the two lat’ter) 
Smriti is superior,’’ 

wfirei^fag^Firwf *T5r i 

^ swTCpg 11 

The following general rules, which specifically bear on the 
character and interpretation of the Smriti texts and usages, form the 
basis and lie at the root of the subject of interpreting the Hindu Law. 
The seven rules as contained in Book I, chapter III Adhikaranas 
2, 3, 4, 6, 7, 8 and 9 of Jaimini are given below : 

1. “The authoritativeness of the Smriti law is a matter of 
inference, because the promulgators of it are the same as those of the 
Vedas," [Jaimini I. iii. 2.] 

2. “If there be a direct conflict between a Smriti text and a 
Vedic text, the latter must prevail.’’ [I. iii. 3.] 

3. “If a Smriti text is based on a gross motive which is 

inconsistent with the spiritual motive of the Vedic law, then it is to be 
ignored ’’ [I. iii. 4.j 

4. “Established and approved usage has the force of law without 
reference to the causes which brought it into existence," [I. iii. 7.] 

5. “If there be two conflicting usages, that which has the support 
of die Sastra is to prevail," [I. iii. 9.] 

6. “ A rule of usage or a rule of Smriti must be taken to repre.sent 
the short, simple and general proposition, such as, a Vedic Vidhi ’’ 
[I, iii. 8,) 

7. “Authorized terms and expressions belonging to foreign 
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(Mlechchha) dialects aie to be taken in the sense attached to them 
according to those dialects " [I. iii 6.] 

Seven princi- These seven principles of construction of Smriti 

tion Usage law may be put in the form of maxims 

and Usagre law. th us ; — 


I. Sinriti-pramanyadhikaiana — Tlie Smiiti is presumed to be 
authoiitative and l>inding. 

II. Srnii-prabalyaiihiliarana—\n the event of conflict between 
Sruti and Smriti, the latter fails. 

III. Diislitamulaka Smriti apt amanyadhikarana—h. Smriti text, 
the origin of which can be traced to perver.se motives, is not 
binding. 


IV. Padmtha pntbalyadhikarana — Usage has tlie force of law if 
not found to have originated in any perverse motive. 

V. Between two conflicting usages (either as regards the 
application of word or in the matter of conduct) that which is 
conformable to the Sastra is to prevail. 

VI. Samaxya Sruti-kalpaiiadhikaranct—'\Js?Lg& or Smriti must be 
reduced to the short, simple and general form of a Vedic Vidhi. 

VII. M/echchha-pimiddha-padarthadhikarana—Kn authorised 
matter expressed in foreign words must be understood in the sense 
that those words carry with the foreigners. 

Sutraa rela- " The first principle (which is the first 

Adhikarana of the chapter) follows from the 
following two Sutras.’’ 

Objection'. “ Duty arises from the Vedic commands, all outside 
tlie Vedas must be disregarded.” [I. iii. 1.] 


ting to these 
seven principles 
of construction. 




Answer: ‘The aifthoritativeness of the Smriti law is a matter of 
inference, because the promulgators of it are the same as those of the 
Vedas.’ [I. iii. 2.] 

9ifT m RW 


The second principle is contained in the third Sutra of the chapter 
and forms the second Adhikarana of it. (1. iii. 3.) 

‘ A Smriti is, however, to be disregarded in case of conflict, 
the piesumption in its favour arising in the absence (of conflict.).’ 


The thiid principle is worked out by commentators from the 
fourth Sutra of the chapter and is the third Adhikarana of it. The Sutra 
runs as follows ; 



i94 M1MA.MSA. RULES REGARDING THE SMRITlS AND USAGES 


“(A SmriiL is to be disregarded) also when an (improper) reason 
is seen." I All the commentators agree in taking lietu 

(reason) to mean a dnshta lutu (an improper reason). 

The fourth principle is embodied according to some commentators 
in Sutras 5, 6 and 7. But according to Kumarila Bhatta, Sutras 5 and 
6 foim a separate Adhikarana (topic). He maintains that Sutra 7 alone 
embodies the principle stated under the fourth head. This Sutra 7 
is as follows : 

“ But usages not admitting of the (vitiating) cause (®/g., perverse 
motive) prevail." 

Kumarila Bhatta’s view will be fully stated later on. 

The fifth principle, regarding conflicting usages is properly the 
subject of Sutras 8 and 9 and forms the fifth Adhikarana of the 
chapter. 

Objections ‘ In them (usages) no marks of contradiction (to Sruti) 
being visible, they would be of equal force and capable of conflict 
(with each other)." 

Answer: " (Then such as are found) in the Shastra as auxiliary 
to it must prevail." 

3nT^re«JT 

The sixth principle which is the subject of the eighth Adhikarana 
is introduced by the 15th Sutra affirmed as Sutra 16 and is discussed at 
length by Sutras 17 to 23. 

Sutras 15 and 16 are as follows : 

Objection: " hs an inference is to be made, then all that has 
to be done is to Join the inference to make anything authoritative." 

Anszver: "But a duty must be general, and the following of 
that characteristic (of being general). Is fit for the rule of law (to be 
formulated)." 

The seventh principle forming the sixth Adhikarana is deduced 
from Sutra 10 of the chapter, as already stated. It runs as follows; 

" Matters incidentally authorised hold good in the absence of 
any indication to the contrary," 

si^crifii^gTq^iniTqiT i 

Commentators take it as referring to foreign words and foreign 
usages, apparently because the Sutra would otherwise be useless For, 
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matters incidentally authorised, if not of an exceptional character, 

must hold good even without such a Sutra. 

The above are the Sutras in which the seven rules affecting the 

interpretation of Smritis and Usages are contained (o), 

“The Sniriti pramanya maxim, corresponds to the idea that a 

_ . rule of law is taken to be authoritative on the 

Equi valent ... ... 

modern princi- presumption that it must have been recognized by 

^hese^T^ru^f^ those who had legislative authority, The Sutra- 

prabatya maxim corresponds to the principle that 

if a decision or dictum is contrary to the expres.s law of a statutory 

nature, the latter overrides the former. The Dustamulaka-Smriti- 

aprainanya-adhikarana corresponds to the rule that an usage or custom 

must be reasonable in order to be accepted as law. The Padaitha- 

prabalya-adhikaraua tallies with the maxim “ u.sage i.s the text of 

interpreter," The Sastra-prasiddha-padartha-adhikaraua and the 

Mlechchha-prasiddha adhikarana are no doubt of a special character, 

but they are reasonable and proper. Sinrili-samaiiyn-adhikarana 

virtually corresponds to the principle that an usage is valid in so far as 

it i.s clear and certain." 

SECTION a. AUTHORITATIVE NATURE OF 
SMRITIS PRESUMED 


The Smriti is presumed to be authoritative and binding. The 
Sutras relating to this first rule, as given above, 
of Swlti. ®*^***“ provide the reason for the authoritativeness of the 
Smritis, “because the promulgators of the Smritis 
are the same as those of the Sruti." The better reason would have 
been the supposed one that every Smriti text is only a reproduction 
of some lost Sruti text. Whatever the reason may be, a Smriti text is 
supposed to have its origin in Vedic principles. lu other words, 
Hindu Civil Law has been made dependent upon religious injunctions 
This is not peculiar to the Hindu system of law alone but is the common 
feature of all ancient and also of some modern communities. In the 
infancy' of society the governing power rested generally with the priests 
and the people and not in any monarchical institution. The people 
were naturally guided by their elders or leaders who were mostly the 
priests. The elders combining their priestly functions, were called 
patriarchs. The Rig Veda clearly e.xh{bits this patriarchal system of 
the Indo-Aryans (the Hindus). The Vedic Rishis were mostly 
Prajapatis or patriarchs. The impress of the ancient Vedic patriarchs, 
Manu, Atri, Angiras, etc,, is still found in the institutes of Hindu Law. 
So Jaimini lays down that the authoritativeness of these institutes is a 


(o) K. L. Sarkar, 897-330. 

111-25 
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matter of inference, as they were proraulgated by the RLshis of the 
Vedas. 

" The above is clearly exhibited by the Vedas, specially, the 
Law and reli» Veda. The highest aspirations and the higliest 
srlon blended ideals of a nation are embodied in its religion, 
together. Therefore, a rule of conduct which is associated 

with religion and has the sanction of it, more effectively sways the 
conscience of individuals in the shape of positive law, than it otherwise 
would do. As Rishi Jaimini understands the Vedas, the pith and 
marrow of them is the command requiring man to seek heavenly 
bliss and heavenly purity. To have the Vedas as representing this 
command at the top of the civil law is a great benefit to such law 
.... Although in early stages of society religion is mixed up with 
civil law, there is a gradual tendency of tlie civil law being disintegrated 
from the religious law. And this is shown cleaily by the history of 
the Hindu Law. When Jaimini wrote or ptonounced the Aphorisms, 
there had been a partial disintegration to some extent, but the civil 
law was yet dependent on the religious law in a great measuie. 
Later on, when the Nibandhas (the digests) were written, such as the 
Mitakshara and the Dayabhaga, the disintegreation had been almost 
complete. But up to the present time it is not fully complete, nor is it 
desirable that it should be so. For the reverence to the Vedic 
command ‘Thou shalt aspire fora heavenly life,’ however weak or 
theoretical it may have become, is sure to have some influence in the 
proper development of the Hindu Law." [p) 

SECTION 3- VEDIC TEXTS MORE AUTHORITATIVE 
THAN SMRITI TEXT 

In case of conflict dePiveen a Smnti text and a Vedic text, the latter 
should prevail : 

This rule is of little practical importance, as the Vedas contain 
very little of positive law, and the chances of collusion between the Smiiti 
and the Vedic text are very rare. But still some do exist, specially as 
regards Achara law (rule of individual conduct and religious ceremonies). 

_ j . , Oudumbart Nyaya illustrates such a conflict between 

UllCl A Ut b & F 1 

Nyaya lllustra- a text of Katyayana SmritL and a Vedic text. The 
tliag the conflict, as regards positive civil law is sometimes 

noticeable, e.g., several Smriti texts have declaied that in cases of partition 
among the brothers, the elder brother is to get a larger share than the 
younger. There is a Vedic text that Manu divided his property among 
his sons in equal shares. The influence of the Vedic text prevailed, and 
the law is that all brothers get equal shaies in their paternal property. 


(f) & L.Sttkarfytt^, 
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The Mimansa Aplioiistns have not touched this point of conflict 

Conflict bet- the Scnritis and the Puranas. Some of 

ween Smriti and the Smriti writers acknowledge the Puranas as a 
factor of civil law. For example, Vyasa says, 
"wheie there is a conflict between the Sruti, the Smriti and the 
Puranas, the Sruti must prevail ; but in a conflict between the latter 
two, the Smriti must prevail." 

eisr smnupg ii 

The general Mimansa rule that usage has the force of law gives 
the true position of the Puranas in the domain of positive Civil law. 
Puranas are ancient records of ceitain usages, and as suy-h they ought 
to be consulted in connection with such usages. Says Piofessor 
Wilson ; 

"The Puranas are not authorities in law, they may be received in 
explanation or illustration, but not in proof." 

qm 

The proposition as laid down by Vyasa that in case of a 
conflict between the Smriti and the Puranas, the former prevails, is 
unquestionable. But this must be subject to the rule relating to the 
superiority of usages and customs contained in the Puranas. 

SECTION 4. SMRITIS BASED ON PERVERSE MOTIVE 

The authority oj the Smriti is vitiated if based on a pet verse 
motive : 

The Sutra relating to this rule, as given above, does not contain 
any word signifying perversity but speaks of motive only. This, in fact, 
would be giving it a wider sense, if it meant that wherever the 
statement of a reason was found in a Smriti text, that text would not 
be regarded as a Vidhi. V. N. Mandlik took such a wide view of the 
Sutra. He says as regards the text of Vasishtha, "But no one should 
give or receive an only son, for he saves the man (from g^or hell). 

" This text on the most approved principles of criticism must 
also be treated as a recommendatory one, in as 
^Hudlik's wide much as it contains a precept that is intended for 
a certain specified puipose. It is a rule of the 
Purva Mimansa that all texts suppoited by the assigning of a reason 
are to be deemed not as Vidhi but simply as Arthavada ; so it follows 
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that it lias no obligatory force whatever. He adds : 

“SavataSwami constructs an Adhikarana (a topic) on this head, 
which he calls Heiuhannigadadhikaram (a topic in regard to texts 
which contain a clause containing the reason of the precept) out of five 
Sutras of Jaimini. Ch. I, quarter II, 26-30 ’’ He further says ; 

“ This principle is made still clearer by Savara Swami in his 
comments on Jaimini’s Sutra 4 of Ch. I, quarter III.” U'). In the Full 
Savara Swami Trench case of the Allahabad High Court ; Beni 
com- Prasad "v. Hardai Bibi iy), the broad view of this 
not such Sntra as taken by Mandlik was approved. But the 

wide view. comments of Savara Swami and other commentators 

who followed him, are to the effect that the Sutra should be construed 
as laying down that when some selfish design is found to underlie a 
Sruti text, its authority should be ignored. They are all unanimous 
tliat the Sutra in question has in view the Smriti 
homa.^ a r j a n a relating to Visarjana-hoina- The meaning 

of the text is that a priest called Adhvaryii takes 
a piece of cloth connected with a sacrifice called Visarjanadioma, and 
it is enjoined that the cloth should be long enough to cover the whole 
post. The commentators observe that the reason of this last text is to 
accommodate the Adhvaryu priest by supplying him with a long piece 
of cloth I So it is argued by them that 

selfish motive being seen, there can be no presumption in favour of 
the Smriti text in question. Madhavacharya has put this in very clear 
terms in his Nyaya. The Nyaya, therefore, does 
"o* mean that when a reason is attached to a Smriti 
■elfish motive is text, it is invalidated, but that where an unworthy 

QlU6AtlOlia1lle« 

selfish motive is detected to lie at the bottom, then 
alone no presumption should be made in favour of its validity, or, in 
other words, in favour of its being consistent with the Vedas. The 
logic of this principle is evident. The sanction of the Vedic obligatory 
texts is the Apurva sanction of securing heavenly purity. When a 
selfish motive is the cause of a rule, that rule cannot be in consonance 
with this high ideal. Hence such a rule must fail. 

" Kumarila Bhatta takes the expression “ HetudarsJianat ” to 
mean, from seeing a lundamental reason different from the fundamental 
reason of the Vedic Vidhis, vis , the attainment of heavenly bliss. 


Manaiik’s Kudu Law p, 499 . 
(jij hau. 
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" Any Vidhi in order to be valid must have directly or indirectly 
this object in view. Bhatta says that this is not the case in texts 
grounded on considerations of error, covetousness and plausible 
argument which even the highest intelligence cannot prevent.” 

!T 11 

SECTION 5. AUTHORITY OF USAGE UNINFLUENCED 
BY IMPROPER CAUSE OF PERVERSE MOTIVE 

An usage holds good if not influenced by any improper cause or 
perverse motive : 

This proposition is covered by the Padartha PrabaJya Adhikarana. 
Padartha is an established tiling or established fact. Usage also is an 
establislied fact. A usage is not properly a usage, unless it be an 
established fact. So the Adhikarana well expresses the principle 
enunciated, the constituents of which have been given in the three 
following Sutras 

" Non-contradiction lies in non-condemnation by the wise : is that 
your position ?" I fjaimini I. iii. 5]. 

“ Not that, because there are the limits of the Sastras." 

[Jaimini I. iii. 6]. 

" But the thing is, cause not accruing, a usage is to hold good." 

[Jaimini I iii. 7]. 

” Savara Swami takes all the above three Sutras together as 

Savara Swami’s topic {Adhiharana), According to 

view of the him the proposition in the fitst Sutra, 'Non- 
Sutraa. contradiction lies in non-condemnation by the 

wise ’ is thrown out as the suggestion of the sound conclusion on t\ie 
subject, which is tormally enunciated in the concluding proposition, vis., 

‘ no (improper) cause accruing, a usage holds good." Thus, according 
to this view the intermediate Sutra: ‘Not so, because there are the 
limits of the Sastras’ embodies an objection [Purva paksha), which 
is refuted. The sense of the whole, according to this view is this : 
Says the objector, ‘ You cannot in your zeal to uphold matters outside 
the Vedas {ashabda) go so far as to say that the mere fact of a want 
of positive condemnation by well-informed personages is enough to 
enable you to take a thing to be not contradicted by the Vedas, and 
therefore fit to be presumed as valid.’ The objector continues, 'No, 
certainly you cannot hold so, because wliere then will be the rules 
of your Sastra prescribing this and that limit?’ To this the affirming 
side answers; ‘Well, there may be the limits of the Sastra to the 
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contrary, but when a u'^age has become a settled fact, it must hold 
good if no improper cause is found at the bottom of it.’ ” 

This is the logical effect of Savara Swami’s view of the Sutras. 
He gives an illustration, The Vedas have it : "Make the Vedi and 
then recite the Vedas ’’ |cf ^^1 I An usage has Sprung up 
of performing Achmana (.sipping water vvitli suppressed breath) between 
the act of making the Vedi and of reciting the Vedas, No doubt it 
contravenes the rule of procedure as given in the Vedas, but it cannot 
be discarded. This illustration narrowed down the broad proposition 
in favour of usage. It does not throw any light on the broad features 
of the rule and proceeds upon the supposition that usage must be one 
necessitated by Sastric or religious considerations ; and all that is 
meant by overruling the objection which requires a usage to be within 
the limits of the Sastras is, that when such limits are only in the 
nature of rules of procedure, they are to be ignored in favour of usages 
of a substantive character. 

Kumarila Bhatta realising tliat the illustration would whittle down 
the rule formulated by Savara Swamt explained 
Bhatta "dHFfered three Sutras thus. He maintains that the first 
S a V ara two Sutras form one topic — the topic of religious 
or ceremonial usages, and that the last Sutra forms 
by itself a separate topic relating to worldly usages. He says " the 
first one is the refuted ohjector {Ptirva faksha) and the second is the 
filial conclusion ’’ {Siddhanta). According to him the objector 
suggests that religious practices and doctrines not condemned by the 
Buddha teachers should prevail ; that against this contention the 
affirmative side maintains that Baudha practices and doctrines though 
not condemned by the wise cannot hold good, because they are not 
within the limits of the Vedas. Having thus safeguarded the rules of 
religious practices, Bhatta unhesitatingly affirms that the object of 
the third Sutra is fieely to allow worldly usages affecting business, 
subject only to the limitation laid down by the Drishtainulaka 
Adhikarana, vie., that a gross or perverse motive, such as covetousness 
and the like, vitiates a text. At the first siglit it appears to be a 
stretch of language to understand the words ‘ Karana-grahana' (not 
taking cause) to mean not presenting any improper cause. But all 
the commentators have taken it in such a sense, so that there cannot 
be any question about it. How and wherein Bhatta differs from 
Swami is stated by Pandit Rameshwar Suri the author of the Subodhini 
Vritti in his note to the 7th Sutra, Chapter III, Book I [p. 243.] 

“The Pandit in the said note first explains the reason why a usage 


f 
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Rameahwara 
Suri explains the 
difference. 

requires no proof, 
seeks recogrnition. 
proof,” 


is taken to be autlioritative. The reason suggested 
is indeed a subtle one It is said that the validity 
of an established usage {Piasidha padartha) 

because proof is necessary only of that which 
That which has been recognised needs no 


at^q- *Tcr sT^*i^rt«TT9f»m- 

swm5iTR5i^«r 

#*rT5*iTe[«:q^«Tc3ii?^ i 


The note proceeds : “ In tliis matter the Vartikkara (Bhatta) has 
constructed the Adliikarana differently, as the Purvapaksha assumed 
in the Bhashya (Savara) is not proper. The first of the Sutras is not 
a part of tlie conclusion, but is the Purvapaksha against the view that 
such ot the sayings of Sakya (Buddha Deva) as are not disapproved 
by the wise should be accepted as authoritative. According to 
Kumarila tlie next Sutra ‘‘ tliat cannot be because there are limits of 
the Sastra " is the Siddhanta (conclusion.)" 




SWl^SUTWIllf fia«2T 

i 

*1 I 


Pandit Rameshwaia Suri after giving some illustrations of the 
above position, fiom Bhatta’s work proceeds to explain Dhatta's view 
of the 7th Sutra ' nptvakarana etc' as follows ; 

‘ This Sutra ‘ rt/iz/rtinrawfl rfc.’ is an independent Adliikarana to 
Seventh Sutra <?stablish the validity of sadachara (unobjectionable 
usages), the other side having denied the validity 


establishes 

validity 

usage 


the 

of 


of each." 


<3if«r RT ^T?:?!FTiT?^ i ^ g srimipT^- 

sin^RTaRig, i nwi’j %% i 


The validity of these is established subject to the condition that 
they are not vitiated by motives directed against the general religious 
sense of the Aryas, this condition being implied by the words 
Kai anagrahane (not admitting of such motives etc. etc) 

This is Pandit Rameshwara’s explanation of Bhatta’s view. In 
the very words of Bhatta, it may aiso be cons.idered. He first shows 
that even sound rules pf condnct embodied in Buddfia books canqot 
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be accepted by reason of the Adhikarana. There he says : 

“ If the purpose of these rules of conduct can be clearly made 
out by some other Sastra of our own, then being so made out, those 
inferior Baudha Sastras become useless." Then Bhatta proceeds : 
“Therefore, teachings outside those expressly contained in the Vedas 
and the like cannot be disregarded as unproved ; hence the Sutra 
“ Apiva karanagrahana etc." [Tantravartika, Benares Ed. p, 127.] 

“ He next explains that the doubt {Purvapaksha) of this Adhikarana 
is, whether usages in order to be valid should be usages observed 
by the well-informed {Shishtachara). In the course of this discussion 
Bhatta enumerates a series of acts recorded in the Puranas and the 
Mahabharata, of heroes and persons of a sacred character, which are 
manifestly improper and unfit to be followed. [See Tantravartika 
p. 128], They are intelligible only by referring to special and exceptional 
circumstances ’’ 

Reviewing these matters he observes ; — 

“Who are well-informed ?— Those whose actions are sound." 

“Then whose actions are sound ? Those who are well- 
informed." 

"This leaves us wheie we weie." [Tantravartika p. 128.] 

% ^ cTc^BT: I 


He then examines whether the theory of conscious satisfaction 
{atma iusti) can be taken a.s a test of the soundness of practice. He 
says tliat although Maira mentions conscious satisfaction as a test, others 
deny it. 




test. 


He himself shows that conscious satisfaction is not a reliable 


He solves the difficulty as follows : — 

t The word 'Karanagrahana' indicates that a usage should be 
free from the imputation of being of other than a Vedic origin in which 
the desire for heavenly bliss is at the bottom. Therefore, the word 
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' Karanagralutna ' must not only mean the absence of non-Vedic and 
improper motives, but that it also means tliat tlie acts forming the use 
must be such that a true believer in the Vedas would perform as a 
matter of duty. [Tantravartika p. 133 ] 

f?rfec«T siTfr* ii 

The question which has mainly engaged the attention of the 
commentators with reference to this Adhikarana is not whether a 
usage directly contradictory to the Vedas or the established Smritis 
can pass for good law ; for when this is the case the usage must 
be disregarded. The question which has been discu.ssed in this 
y?dhikarana is, whetlier constructively a usage is to be lield as 
not contradictory to the Vedas, simply because not condemned 
anywhere ; or in order to presume non-contradiction the usage must 
UsagiA is valid positively recommended somewhere. Kamarila 
if recommended Bhatta inclines to the view tliat there should be 
somewhere, indication of a recommendation in some shape 

or other. But if the three Sutras be construed together as is done 
by Savara Swami— then this is not necessary ; a mere absence 
of iCoJ/a (condemnation) on the part of informed and good men is 
enough, Bhatta accepts this view as an alternative. He says: 
“If the three Sutras be taken to form this Adhikarana, then with an 
eye to the Shisktachara (practices of the wise) of the Aryavarta, 
doubts as to validity or invalidity thereof having arisen, the author 
suggests that the absence of condemnation by the wise should be the 
test. Then the matter stands thus." 

"The (wise teaching) of Sruti and Smriti is that which is 

not contradicted by these latter, 

" Such teaching has an authoritative character, 

“ If such wise teaching go against, then the validity is negatived, 

" If it (Shishta) be indifferent (wanting in condemnation), then too 
usage is not invalidated thereby." (Tantravartika p. 145.) 

swTincrr i 
!Ti^r!:si*n»3icw il 
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Thus Bhntta admils that it is not essential for the validity of a 
Usaffe valid in usage that the Sruti and Smrili must have approved 
the aoMnce of positively. It is sufficient if they do not 
tion by the wise. condemn it. 

Colebrooke says about this Adhikaranat — 

‘‘Usage generally prevalent among good men and by them 
practised, as understanding it to he enjoined and therefore incumbent 
on them, is mediately, but not directly, evidence of duty ; but it is not 
valid, if it be contrary to an expre.ss text. From the modern prevalence 
of any usage, there arises a presumption of a correspondent injunction 
by a holy personage who remembered a revelation to tlie same effect. 
Thus usage presumes a recollection, which again presupposes revelation. 
Authors, however, have admitted particulars sanctioning good customs 
in general terms; but any usage which is inconsistent with a recorded 
recollection is not to be practised, so long as no express text of 
scripture is found to support it." lx) 

The question now arises as to what is condemnation by the Sruti 
and Smriti ? A usage is contradicted by the Sruti only when it is 
contradicted by any obligatory text. Arthavadas and the like such as 
Pratipattikarma in tlie Sruti or the Smriti, opposed to a usage, cannot 
be said to contradict it. 

Arthavada or Pratipattikarma (incidental acts) or the like which are 
not Vidhis or obligatory texts in the Srutis or the Smritis do not 
contradict a usage if opposed to it. Usages springing up in supersession 
of such matters cannot be regarded as in contravention of the Sruti and 
are perfectly valid. Brihatnaradiya Purana has mentioned a number 
of such matters which, though permitted by tlie sacred books, have 
been. superseded by the practice of the Kali Yuga. This Adhikarana 
also supplies one of the means of determining between the authority 
of one Smriti text and another which may be in conflict with each 
other. In such a case, if the rule contained in one of the texts is found 
to be in actual operation as a matter of usage and the other to be out 
of use, the former will prevail. 

The doctrine of factum valet as laid down by Dayabbaga, and 
Doctrines of doctrine of voxpopuli as given out by Yajnavalkya 

factnm valet and emphasised 

and Vox popull. , , , t 

hy the Mitakshara, deserve examination. It is 

woitli observing that Jaimini’s maxims regarding the force of usage 
(called facts) very largely apply to matters of quasi-law, which are said 
to be Manusliya Dharma (social duties) and Pratipattikarma (incidental 
duties). In respect of such matters, usages springing up in supersession 

(i) Colcbiook’s MUcelUneous Essays p. 338. 
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of old rules can be easily given effect to. These rules are of the nature 
of moral rules or rules of prudence. They must yield to force of 
usage recognised 'by tlie positive law on the one hand and to the 
general public opinion on the other. The Padarthapravalya Nyaya 
and the Holaka Nyaya have been mostly used by digest writers in this 
connection, 

SECTION 6. PREFERENCE OF MATTERS 
SANCTIONED BY SASTRAS 

Matters sanctioned by the Sastras should have preference (x) ; 

“The Adhikarana (Jfaiminl I. 

(iii. 5) is very narrowly put by the commentators as bearing on the 
limited question of verbal usages. But we shall find that the two 
Sutras of this Adhikarana are in continuation of the topic of the last 
Adhikarana, which deals with the subject of usages in general. As 
the preceding Adhikarana in general covers questions of the customary 
sense of words as well as customs and usages regarding conduct, so 
this Adhikarana relates to conflicts of usages in general including the 
question of conflict of verbal usages as well as conflict of usages 
regarding civil life. Kumarila Bhatta, no doubt, discusses the questions 
of conflicting verbal usages under this. Adhikarana. [Tantravartika 
p. 145.] 

f*nTTH*T 5r?T ii 

But he maintains the wide character of the rule as including 
usages in general. He supports the rule by the following arguments : 
" Smriti and usage conflicting, doubt arises as to whether they are 
co-ordinate or unequal. To regard them as co-ordinate would create 
confusion, although they are traceable to a common source (the Sruti) ’’ 
[Tantravartika p. 150.] 

"So I have enunciated the rule as follows: ‘Between two conflicting 
usages (verbal or otherwise) that which conforms to the Sastra is to 
prevail.’ ’’ (;r) 

The Sutra introducing the Adliikarana as by an opponent runs 
thus : — 

^If in them (facts established by usage) no disagreement be 
observed (with the Vedas), this would give rise to the confusion of 


(x) K. L. Sarkar p. 249, 


W K. L. Saikar, p. 253. 
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co-ordinates.’ [Jaimini I. iii. 8] 

The meaning of this is that, if you accept the principle of every 
fact established by usage to be valid on the supposition of being 
consonant to the Vedas, then all such facts will be in a co-ordinate 
position with equal weight, and in that case yon will find it difficult to 
discriminate between them, if there be conflict among them. The 
answer is given as follows : 

"(There will be no difficulty in preferring one to another by 
considering) which of them is found in the Sastra or is botne out by 
its principles [Jaimini I. iii. 9] The meaning 

is, that in case of conflict between two usages, that one which is found 
in the Sastra or is conformable to it should prevail. You will 
observe, however, that a usage wholly outside the limits of a Sastra 
would be perfectly valid by the preceding Adhikarana, if there be 
no other usage in rivalry to it. The consideration of Sastra comes 
in where there is more than one usage on the same matter and in the 
same locality. In the same locality and with regard to the same 
community, two conflicting usages should not be tolerated. One of 
them must be eliminated by the aid of the Sastra. But, on the 
same matter there may be two different usages in two different 
localities or with regard to two different communities. Jaimini would 
not regard these differences as conflicts. That in such a case there 
is no conflict but merely difference of application, is shown by Jaimini 
in Chapter IV of the second Book, beginning with Sutra 8. In these 
Sutras, he makes out that the different practices of the different 
Shakhas are merely ditfeient applications of the same Vidhi. Kumarila 
concludes his discussions on this topic by the observation that, in order 
to determine wliether a usage is in accordance with the Sruti, the 
secondary means of proof should not be disregarded, such as figurative 
sense, splitting of sense, etc. He also says that in cases of doubt the 
benefit of the doubt should be given in favour of the usage which 
savour.s of a Vedic character." [Tantravartilca p. 156.] 

fjK ^efgiT 1 

"If botli the conclusion and Laukika (popular) conclusion 
be clear and self-evident, the former prevails without saying, Therefore, 
that conclusion which is arrived at by Sastric materials alone ig 
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superior and cannot be placed on the same footing witli usages of a 
restricted, fai- fetched and mixed character.” [Ibid p. 133] 

fsT: ?r?r*Tr ft«TcrT i 

H si.' II 

SECTION 7. REDUCTION OF SMRITI TO THE FORM 
OF A SIMPLE VEDIC VIDHI 


A usage or Sinriti must be reduced to the short, simple and general 
form of a Vedic Vidhi : 

Tlie validity of usages is generally established by the Padartlui- 
prabttlya Adhikarana, if not influenced by any perverse raotive or 
improper cause. The Sastra-prasidha padartha Adhikarana lays 
down that in case of conflict between usages, that which conforms to 
the Sastra is to prevail. Usages, in some cases, are often confined, 
to a certain class ot people or obtain only in particular parts of the 
country, or, in other words, they may be tribal or local. In case they 
are not in conflict with Sruti, a presumption is to be made in favour of 
their validity. The difficulty arises as to how this presumption is to be 
made. If they relate to particular sections of the people or to particular 
regions only, should the lules to be presumed be in a particularised 
and limited shape? This sixth principle solves this difficulty and lays 
down that the Vidhi to be presumed should be a simple and general 
one. Again, a difficult position arises that if a general Vidhi applicable 
to every place and to every people is to be presumed even when the 
usages are tribal or local, the effect will be to abolish tribal and local 
customs or usages. This difficulty also has been obviated by the 
Mimansakas, who have kept in view the distinction between a general 
Vidhi embodying a general principle called Utpatti Vidhi, and Vidhis 
which provide the mode of application of such a general Vidhi to 
particular cases which are known as Viniyoga or Prayoga Vidhis that 
are by their very nature local or tribal. Thus, a rule of law regarding 
any usage or custom is always enunciated in general terms but is left 
to be extended to any place or to any people. 


Holaka maxim* 


The Samanya Sruti-kalpana or Holaka Nyaya may now be 
considered in this connection, Holaka means ‘ the 
spring festival ' named ITo/i. The Sutras composing 
this maxim may be treated first and then their effect may be considered. 
The Ardhikarana begins with the suggestion of the objector, ‘ (if g 
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presumption is necessary) a presumption co-extensive witli the usage 
would do to make it authoritative [Jaimini I, iii, 15|. The objector 
means to say that if tiiere he a usage for tiie Holi for the eastern part 
of India, it may be simply presumed that the Veda enjoins that the Holi 
festival should be performed in the east only. 

The answer is: “No, a duty should be a duty of all men 
following (the well-known) characteristics of an injunction (to which it 
is to correspond).’’ [Jaimini I. iii. 16] 

srr i 

“ The application ot the injunction must be guided by the facts 
observed ’’ [I. iii. I?] 

“ It may he named after a particular place with which it may be 
associated." [I. iii. 19] 


“ If you say that it cannot apply to another place," [I. iii, 20] 

*r i 

“Why not, a name is a name from association, just as one would 
say this is of Mathura." [I. iii. 21] 

ft I 

"Again there is no modifying indication of the eternal Vidhi." 
[1. iii. 18] 

%!PfTTW I 


"The act of duty has a direction as in the case of a sloping 
place." [I. iii. 22] 


“An act of duty remain.s the same by rea.son of duty being a 
virtue of the person.” [I. iii. 28] 

The inevitable conclusion of these Sutras is that where there is a 
local usage the presumption is not of the existence of a local Vidhi, 
The Vedas knew no local Vidhis. Owing to the universality of the 
Vedas, a general vidhi can only be presumed as not restricted to 
any place but capable of being applied locally. Even when the 
application is local, duty being a personal obligation, it follows the 
person wherever he goes, 
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A custom is never strictly local. It is in theory universal, but 

The Vidhi is practice and application it may belong to a 

_ Bneral thouj 
custom Is local 


greneral _ though particular family or to a particular place. As regards 

LI* 


its restrictions to particular classes, they are of a 
changeable character. Colebrooke has given the views of Kumarila 
Bhatta in these words : " Nor are rituals and law-institutes confined to 

particular classes, though some are followed by particular persons 
preferably to others as Vasishtha by the Bahvrich Shakha of the Rik 
Veda ; Gautama, by the Gobhiliya of the same Veda ; Shankha and 
Likhita by Vajaseneyi ; and Apastamba and Baudhayana by the 
Taittiriya of the Yajur Veda. There is no presumption of a restrictive 
revelation but of one of general import. The institutes of law and 
rituals of ceremonies, were composed by authors appertaining to 
particular shakhas, and by them taught to their fellows belonging to 
the same shakha and have continued current among the descendants 
of those to whom they were so taught.” (,ir) [Tantravartika p. 179.] 


sTT%?iTijir 

srfqq^ m ^5*rqwi¥3q*T«iff ^ijjfqfqr 

fq3rT?:fqqsqfiT{^ II 


Bhatta supports the conclusion of the Adhikarana by the 
Sarbadhikara Nyaya (the principle that every one is competent to 
perform a particular religious duty). [Ibid p, 185.] 

?rq!f^q;n:?qiq<qrfeqrq5q 
fqq;s[«i*»fqiT*»fir qrqw?qn i 

But according to Bhatta 's own exposition of Padarthaprabalya 
Adhikarana (usage principle) usages validated by that Adhikarana are 
not religious duties but merely wordly duiies He says: 

“In usages called Acham (practice) reasons other than spiritual 
being seen, there is no Shastric evidence thereof; therefore.— there 
being the connection of wealth and pleasure there is no religious character 
in them." [Ibid. 143] 

iqnK^qi’siTqrT^'sqftq qwqr ii 


(«) Colebcooke’6 Mlbcellaoeous Essays p. 337> 
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"Therefore a local or tribal custom of a secular nature falls 
The Holaka Utpatti Vidhi, which must be universally 

Nyaya relates to applicable. The Adhikarana in question which lays 
cere- down tliat a religious ceremony, which is customary 
in tlie east must be taken to be universal, relates 
to religious ceremonies. The Sutra which follows — Nityasyya alingatvat 
wRin’cI^cr— the eternal not having particular signs — shows 
that the Adliikarana does not apply to local or tribal customs and 
usages of a secular nature. In fact if the Adhikarana were intended 
to apply to local or tribal customs, the effect would be the abolition 
of all such customs by generalizing them. This would place the 
Mimansa Sastra in opposition to the Smritis, such as tliose of Manu, 
Yajnavalkya and otheis. But this is lar from the intention of the 
Mimansakas. Kumarila Bhatta expressly lefers to Manu and other 
Smritis to strengthen liis po.sition regarding tlie Padartbaprabalya 
maxim or the maxim recognizing the validity of local customs Bhatta 
says; 'By tlie Smritikaras, among other things, it is admitted that 
whatever usage obtains among the good men of a place (it) is called 
Sadachara (sound usage).’ " 


IT siT'arT’c; ^ i 

Mimansakas thus recognise local or tribal customs in case of 
worldly matters but not in case of religious matters. According to 
the Holaka maxim, a local or tribal usage is not recognised by the 
Vedas, but only the general element in it is recognised. Jaimini’s 
Sutras without invalidating local or tribal customs, do not encourage 
them. Tlie reason is obvious as he wanted a uniformity in tlie 
doctrines prevalent in the Aryan community, specially in matters of 
religious practices. But as regards matters not purely religious, by 
the usage maxim, local or tribal customs which are not condemned by 
the wise are good, while those so condemned are invalid. Jaimini has 
denounced in toto the condemned practices, and has recognised or 
approved usages only, Manu enumerates all sorts of usages, aproved or 
condemned. For example, as regards eiglit forms of marriages— two, 
Paishacha and Asliura, have been absolutely disapproved, three of 
them he approves, and others he practically treats as indifferent, 
Due to condemnation or indifference and even to other circumstances, 
the Brahma form only now prevails and the others have disappeared, 
In the same way as regards twelve kinds of sons, Manu disapproved 
of the last six kinds of them that were obsolete, and out of the 
remaining six, four more have gradually fallen into disuse. Thus 
even without the aid of Holaka maxim, undesirable customs gradually 
disappeared. 
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SECTION 8. FOREIGN WORDS BEAR THE USUAL 
SENSE OF THAT LANGUAGE 

Au authorised matter expressed in foi eign words must be undei stood 
in the sense that those tuoids bear in the foietgn language: 

The Sutras that were then framed show that the customary Law 
of the Indo-Aryans was of a homogeneous character. Little or no 
foreign practice had made its way into it at that time. They contemplate 
practices handed down from the purely Vedic age and also those 
which were approved or not disapproved by the Shishta (Aryans of 
light and learning) and do not refer to any question involving any 
foreign element. Savara Swarai, however, reads some of the Sutras 
as exclusively relating to the Mlechcliha language and Mlechcliha 
usages («). This Sutra does not in any way direct the sanction of the 
acceptance of foreign words or foreign practices according to the import 
attached by foreigners. Yet Savara Swami construed it in that way 
and Used the word Mlechcliha to indicate a foreign character. This 
word did not refer to the heterodox Buddhists but probably to the 
Greeks or the Scythians, as is evident from the illustrations given by 
him. It is, therefore, obvious that he Qourished long before Lord 
Buddha. 

Originally no foreign influence or civilization other than that of 
the Aryavarta had made any inroad upon the Indo-Aryans. But some 
foreign influence had affected the Biahman literature at the time 
Savara Swami wrote his commeiitaiy, though not in any aggressive 
form. Subsequently foieign influences became aggressive with the 
result that the Indo-Aryans became strongly conservative and began 
to cultivate a zealously national spirit. So Kumaiila Bhatta condemns 
foreign usage and his attacks upon the Buddhas are very biting. 
In his discussion on the Sastra-prasiddhapailartha Adhikarana, Bhatta 
says : 

“ It is foreign (Mlechcliha expressions) that by false similarity to 
pure expressions produce error and weakness and thus lead to substantial 
delusions," [Tantravartika p. 149.] 

WT STRT^TS[tfe3j'!»f5r I 

In this Adhikarana the position is such that it is impossible to 
dispense with foreign words and their foreign meaning. This is 
explained by Bhatta. He introduces this Adhikarana by the following 
Sloka : 

"Those words which are not current with tlie people of Aryavarta; 

(a] Jalmlnl I. iti. lo, 
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wliether such words should or should not he uudci stood iu the sense 
in which they are used by the Mlechchhas?” [TantinvartiUa p. 165.] 

^ sgSfT ST nf^T! segtTSsrf^fsi^tfesTT*!: I 

“ If by grammatical manipulations, following the Niiukta, a sense 
can be made, whether such sense should be prefetred or the whole 
thing sliould be understood as it is understood by the Mlechchha f” 
[Ibid. p. 155 ] 

OfSSrP S?Tlfff:?TT5T^T Slfefej I 

Later on lie answeis the above questions as follows : 

“ E.^ pressing parts of sacrificial duty, coirupt Aryan words are 
distinctly found. Why then cannot such parts of duty be sanctioned 
in Mlechchha language? This holds good in the absence of any 
indication to the contrary. Thus the terms Pika and' N^iuii and others 
like them are settled hy the learned.” [Ibid 158] 

a^5T n*ii%!TTfir'ctwaj i 

ffi5%<WTfT:an 11 

" Choditam means taught, oi employed or incorporated into a 
transaction. Matters first setded by the Mleclichha<!, Weie subsequently 
known by the Aryans or by those who knew both the languages." 
[Ibid. p. 158] 

fesrirraJ^ i 

" The above clearly shows that the question is not simply a verbal 
one ; it really relates to the adoption of Mlechchha usages as valid, 
when such usages are referred to in the Sastras. In fact the question 
of the meaning of the term Pika arises in connection 
whSETiSldf^**" usage of giving dakshina (present to the 

priest) of a black cuckoo. In the Sastra Prasidha 
Adhikarana terras are taken into consideration which have conflicting 
senses, one sense according to the definition of the Shastra, another 
according to vulgar or Mlechchha usage; for instance, the terms Faz'fl 
(barley), baraha (a pig), have each a meaning according to the Nirukta 
{Sastrik terminology), but they also respectively mean priyangu, a 
particular weed other t[ian yava, and vayasa a crow in some provincial 



FORETGV WORDS BEAR niE USUAL SENSE OF TUAT LANGUAGE 21^^ 


dialect, By tlie Adliniarana referred to, whicli lays down that in cases 
of conflict a S>Htiilc usage is to prevail over a popular usage, the 
words are taken as denned in the Shastras to the exclusion of the 
popular meanings thereof. But in the case of the Ptka the word is 
foreign, and it has onlv one meaning; therefore, there is no help taking 
it in this meaning." (K. L. Sarkar p. 262) 

Besides the seven general Adhikaranas regarding the Smiiti and 
usage laws there are two other Adhikaranas called 
Adhll^ran^^^' ^^‘^dhnpada Prayuktaja Adhikarana and 

Lokavedayo Shabda Aikyata Adhikarana including 
Akritishakti Adhikarana, the former meaning the topic of the purity 
of language and the latter the topic of the identity of popular and 
Vedic terms. The principle of the former is that if vulgar terms occur 
wanting in precision of idea, pure words having a precise meaning 
which are equivalent to them should be substituted to make out their 
sense. For instance, gavi, gotiri, gopalika, etc,, used in relation to cows 
in various shades of meaning must be substituted by gan, which has a 
precise meaning. A number of words conveying the same idea cause 
confusion besides the loss of precision. Sri Bhatta Sankara explains 
that a multiplicity of synonyms is barred by a single appropriate term 
in these words ; 

" Many words are barred by one." 

The objector suggests : "As regaids matters of common usage 
(Piayogd) the Sastras do not recognise their sacred origin {iitpatti), 
therefore the words used therein follow no law," [Jaimini I. uu 24] 

The author answers ; " (There must be some principle regarding 
such words) as all woids proceed from human efforts, and, therefore, 
merit and demerit attach to them,” [Jai. I. ill, 25.] 

"Many words to signify one object are not proper." [ibid. I. 
ill. 26] 

" In such cases (*, e, when there are many vulgar words 
indifferently applied to the same thing) the real meaning is made out 
only by special reference to rules)." [Jai. I. ill. 2'?.] 

The result of this discussion is that tlie Sanskrit words roust be 
given preference in construing popular sayings, , 
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Tlie other Aclhikarana relates to the identity of sense of the same 
words occurring botli in the sacred books and in popular language, 
and the principle laid down is that they are identical in sense only as 
regards the general denotation (Akriti). Bhatta Sankara reads this 
Adhikarana as staling that when a word has acquired various shades 
of meaning, it should he understood in its general sense which is one 
and the same, and briefly puts it thus: 

*' A single sense bars many senses." 


'' In tlie phraseology of logic every word has a connotation and 
denotation. For instance, tlie word ‘cow’ connotes all varieties of 
cows; hut it denotes a class [Jati) excluding all differences between 
one cow and another. In its connotation the word comprehends 
many a species of cows In its denotation it only indicates an abstract 
idea common to all species ’’ (a) 

Denotation is meant by Akriti and connotation by Vyakti by the 
Mimansakas The Akriti Adhikarana is to tlie 
Vyakti^ effect that one and die same word occurring in the 

Vedas and in popular language, agrees in meaning 
only ill so far as the Akriti (the general sense) is concerned, and not 
in respect of Vyakti (special sense). The relevant Sutras on this 
subject are : 

The opponent says : “ In the expressions of popular usage having 
the character of Vedic commands in every respect, the terms of the 
one must be identical in sense with the terms of the other." [Jaimini 
I, iii. 30.] 

Furtlier he argues ; ‘‘ Because (generally) operative terms 

{S/iakdas) do not nece.ssitate the use of any particular thing." [I. iii. 3i] 


"Yet sometimes it is seen that operative terras require the use 
of a particular tiling.” [Jai. I. iii. 32] 1 

Thus the opponent says tliat terms of popular .sayings must coincide 
in sense witli the terms of the Vedas both a.s regards connotation as 
well as denotation. In other words, they are identical in every possible 
significance. The author says ; 

" No, they are identical only in general sense (.Akriti) as simply 
indicating a class of acts.” [Jaimini I iii. 33] 

The sense is that in course of time a term of the Vedas might have 
acquired many peculiar additional meanings, but such terms must be 
taken only in a general sense and not in a special or particular 
sense 


(») K, I, Snkiir p. 163, 



CHAPTER VII 

APPLICATION OF MIMANSA RULES BY 
DIGEST WRITERS 

SECTION 1. INTRODUCTION 

The Mimansa principle of Jaimini, ‘Independently of any 
consideration of reason, that which has been in vogue must prevail.’ 
has established the authority of customs and of digests and commentaries, 
such as, those of Jimutavahana and Vijnaneshwara which have been 
accepted and acted upon by the different communities led by them. In 
re : C oUector of Modura v. Maihv Ramalinga Sathnfathy (.1.') their 
Lord.ship of the Privy Council unconsciously reiterated the above 
Mimansa principle in favour of the authority of current customs and of 
current legal treatises. 

In the earlie.st stage of the Hindu society, prior to the digest 

Ancient and individual property was 

modern concep- unknown ; property was only conceived as a matter 
tion of property, right, i. e., as a matter of family or 

elan dominion, ihougli it may be a bit difficult to say whether it was a 
corporate right or an individual right. The facts Ural existed in tlie 
primitive Hindu society do not clearly justify the fornrulation of 
individual or of corporate right of property. Tliey indicate a vague 
idea of a trust, of which, however, there was no cestn que trust properly 
.so called. It i.s clearlj'' expressed in the Smritis tliat the posse.ssion of 
property by tlie family was not only for the interest of tlie living 
members, but also for those who had departed from this world and those 
wlio were yet to come. Property, in the modern sense of the term, could 
not he said to belong cither to tire fatlrer or to the other members of the 
family, jointly or severally, according to the state of things wliich tlieu 
existed. One family could not interfere with the property of another 
family, and in tills sense there was family properly, partly fulfilling the 
modern idea of property. There was no definite rule as to the manner 
in which the right of the family as a unit was to be exercised. Questions 
of internecine claims, as among the members of the family, scarcely 
arose in. those ancient days. In case of any such dispute the matter 

W 10 w, R, »i (P. c.), 
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was decided by local assemblies and not by judges. The Brahmin 
assessors who were judges both of law and facts took care to be guided 
by the peculiar circumstances of each case and decided the disputes 
accordingly. The undefined condition in which tlie rights of the 
members of a family were left by Manu, Gautama, Yajnavalkya, eic., 
did not cause any inconvenience or disturbance in the admini.stration of 
justice. 

The system of Brahmin assessors ceased with the advent of 

^ . Buddhism and tlie necessity of precise judicial 

General prin- ■ . , ,,i r . ri 

ciples of law principles as regards the law of property was felt : 

dually.^ supplied by Jaimini's Sutras. The 

system of logic founded by Gautama, creating a 

spirit of analysis and generalisation which could not rest satisfied witli 

the vague and defective texts of the Smritis, further helped in the 

development of the general principles of the law of properly. With 

the influx of Buddlii.stic influence, the Mitakshara, and later on the 

Dayabhaga, came on the scene and supplied the details of the principles 

of the law of property. 

These circumstances and successive stages show the extraordinary 
acumen, and logical clearness exhibited by Vijnaneshwara and 
Jimutavahana in evolving general principles of law of properly whicli 
bear an impres.s of faultles,s juridical analysis .superior oven to tlie 
juridical principles of the present times. 

SECTION a. EVOLUTION OF THE LAW 
OF PROPERTY 

It appears from a study of Uie Smrifis, that the idea of inlicrilance 
and succession had not at all developed by that 
of £e^prlncl^es The rules of partition were made to serve the 

and Inhoritanc” purpose involved in the principles of succession 
and inheritance. Vijnane.shwara and Jimutavahana 
accepted tliis topic to settle and develop the general principles of the 
law of property inclndh^ the rules of inheritance and succession. Those 
jurists treated partition inculentally, thougli they assigned to it an 
important place. In the treatment of the principles of succession 
and inheritance, they took dift'erent couises. \’'ijnancshwara laid 
down that there was no succession and inheritance as regards a son 
and grandson with reference to the property left by the father or the 
grand-father. With respect to the grand-father’s immovable property, 
the rights of the members of the family are practically analogous to 
those of tiie members of a corporation, the rights of membership of 
which accrue by birth. The right of inheritance and .succession has 
been acknowledged subject to the above condition (by birth) which is 
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nothin^' bul a compromise lietween Llie principle of corporate right arnl 
llie principle ol the right of individual succession and inheritance, Un 
the other hand the other jurist, Jimulavahana has not accepted this 
compromise but has settled the matter differently. 

In the sense ol the Mimansa principle, as given in Adhikarana I, 
Ch. ii, Book VI, that eveiy member of a family who joins in the family 
worship, has the full benefit of that worship, the principle as advanced 
by Vijnaneshwara finds a better support than that of Jimutavahana. 
“In other words, according to Jaimini, of the two, the father and the 
son, each gets the full benefit of the properties offered at sacrifices. 
By analogy from this, it might well be said that each member of a 
joint Hindu family consisting of a father and sons, was jointly with the 
rest, owner of the whole of the family property. Jaimini includes the 
wile also as a member of the family and as a participator in the benefit 
of worship. Vijnaneshwara, however, does not avail himscll of this 
argument, and tlie reason is plain. He does not admit any connection 
between property and religious sacrifice ; \’ijnaneshwara discards the 
idea of property being an offshoot of religious ceremony. He gives, 
among olliers, this short reason Uiat, tlie performance of religious 
sacrifices presupposes the idea of property with which to perform the 
sacrifice. He maintains that the conception of property consists mainly 
of a .sense of worldly utility, Vijnaneshwara supports his position by 
appealing to the authority of Jaimini who has tliroughout differentiated 
worldly interest from the spiritual interest; although throughout he has 
held that the worldly utility is not incompatible with the spiritual mission 
of man. In fact, it appears that those conservative writers who hold 
property 1^0 be spiritual ilo more than regard the institution of property 
to be utUmately traceable to the supreme spiritual command enjoining 
the attainment of heavenly bliss.” (,ar). 

Jimutavahana did not recognise the juridical position of the family 
as a natural corporate body, the membership of which accrues by birth 
and in which the right of survivorship obtains. In preparation of his 
theory he first takes up the subject of transfer of property and maintains 
that a mere declaration of the transferor’s intention to part with his 
property in favour of some one having sentiency is sufficient and 
acceptance is only an act of availing of the right, or tliat immediate 
acceptance is not necessary. Tliis definition of transfer is ba.sed 
on gifts to gods in sacrificial acts; the priest utilising the effects 
of gifts, if practicable, benefits the donor. Jimutavahana, tlms treating 
the right of .succession and inhei-itance as simQar to tire right by gifts, 
connects the right of succession and inheritance with spiritual benefit to the 


(x) K. L. Sarkar p. 
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person whose properly is to psiss. lie Uiiis invents the principle of 
spiritual benefit in contrast with the principle of family corporation as 
ad.vocated by Vijnaneshwara. 

SECTION 3. JIMUTAVAHANA AND VIJNANESWARA 

The application of the Mimansa mles by the Digest writers would 
Gautama Sutra be better understood if it he considered as to how 
by ^''jhmitaw themselves applied the Sutras to the Srutis. 
hana and V^na- There is the Gautama Sutra “ An owner is by 
neshwara. inheritance, purchase, partition, seizure or finding.” 

... . I Jimulavahana takes this 
le.xi to mean that in case of each of the soui'ccs of ownership, vie., 
by inheritance, purchase, partition, seizure or finding, there must be 
an ethical element to complete lire valid acciuisition of proprietary right. 
Tlie etliical element is that in each case the act must be in fulfilment 
of dharma (duty) and not in violation of it. Inheritance etc. is, therefore, 
not a mere phy.sical event according to the Dayabhaga, but involves 
a moral or religious element. The additional modes for the tliree castes 
are on the line.s of their caste duties (Barna dharma) and the principle 
of proprietary right is to be sought in the teachings of duty. On the 
other hand anotlier of the Mitaksliara school take.s the words inheritance, 
purchase, partition, seizure or finding as mere physical events that are 
invested with the sense of proprietary right by the consent of the people. 
According to this school the idea of proprietary right accrues by popular 
acceptance and by that alone. Whatever the difference may be 
between the two schools, both rely on the Mimansa principles. 

Vijnaneshwara relies on Jaimini’s Lipsa Sutras, as he calls the 
3rd. Adhikarana ot Chapter I Book IV. Jimutavahana bases liis 
arguments on llie principle of Pratipatti Karma with which Jaimini 
deals in the succeeding chapters of the same book. 

Now let us examine Vijnaneshwara’s interpretation of the Lipsa 
Sulias I lie reads the third Sutra as follows : *‘The use of property in 
sacrifices is a matter of the man; f there could be notliing besides the 
effect ot sacrificial precepts, Ihein tliere would be no property, 
for sacrifices presuppose property; this being so, rules of gift, 
accceptance etc., have been propounded as guides to men.” fTaimini 
IV. i. 3] 

He reads the fourth .Sutra as follows : “ These rules of 
gift, acceptance, etc. are not to be distinguished from the Sruti ; 



2i9 


JLML''1AVM1.\N'\ ANl) VlJNANKSl AVAlU 
if they bu vioUiU'il, llio siicrLlici's wouUl bi" li'uillfss." Ijiiimini lY. 

i. 4.] 

Jni^^or «r«n wfe i 
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These two Sutriis lire Purvapaksha (sliilemeiits of tlie objector). 
The decision which is in the filth Sutra reads as lollows ; 

“ Whether tlie property was aciiuireil in the prescribeil methods 
or not, as this tiuestion does not affect the purpose of a sacrifice, the 
use of the property (cither way acquired) does not invalidate a sacrifice,” 
[Jaimini IV. i. 5] ?ifqr I 

The last Sutra ol tlie Adlilkariuia reads as follows; 

“So it is by popular recognition.” [IV. 6] 3*119 I 

Vijnaneshwara’s cornments on the Sutras are found in his Ixiok. The 
translation by Colebrooke is, howev'er, not very clear. Colebrooke is 
further mistaken in taking the word Guru which stands for Guru 
Prabhakara as meaning the venerable author (.v . 

Vijnaneshwara concludes, after considering the above Sutras of 
. _ . jaimini, that the conception of property is essentially 

of property ac- matter ol popular recognition. Jiniutiivahaua 
****** does not controvert the general proposition that a 
mere moral precept, as Purusha Dharma is, does 
not override the Yyavahara law settled more or le.ss by popular 
recognition. What he denies is that tlic conception of property is void 
of ethical considerations and consists of physical acts alone. I-Ie holds that 
popular recognition is no doubt a factor of the conception of property, 
but it must be such as to be ultimately Justifiable by the consciousness 
of Uharma as enjoined by the command ‘ Sxvargo Kamo Yajeta' The 
ethical factor is the chief ingredient in the conception of property. lie 
supports this vicAV by referring to tlie case in which tlie right of property 
accrues to the priest in the remnants of offerfpgs, not because the 
priest accepts them, but because the votaiy offers them to the gods 
with pious devotion. He points out that here the worldly part of the 
thing is the appropriation by the priest, but that is not the cause of the 
proprietary right he acquires. This Is merely a Pratipatti Karina 
(incidental action). The real cause of tlie transler of the proprietary 
right is tlie pious mental action of the votary (_y). As Jimutavahana 
believes in the ethical origin of proprietary right, he holds that an heir 
takes the property of his ancestor by virtue of spiritual benefit and the 
property descends to him as if by relinquishraenC by the ancestor, and 
it i.s not a case of acquisition by tlic lieir. 

On the other hand, Vijnaneshwara, relying on the theory of popular 
recognition holds that relationship by blood or otherwise which inliucnccs 


(n) K. L. Sarkar's M^mansa p. 391*93. 

Ill— 28 


(y) K. L. Sarlsar p, 39 ^ See Book I, p, 7 of ttaU work. 
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men, is llio basis of inberiUince and siici'ession. So lia tk'lincs 
‘'lieriUn>e” (c/aj'o) to lio that wealth wlik'li beeomes the property ol 
another solely liy reason ol relation to the owner.” It is on account 
of this difference between the two jurists tliat Jimutavahana has made 
the text of Manu as the basis of his principles, for hlaiiu lays stress on 
the spiritual aspect of the Uiing. But Vijnaneshwara relics on the text 
of Yajnavalkya who prefers the matter-of-fact aspect of the subject. It 
is worth noticing tliat Vijnaneshwara uses the Mimansa AdhiRarana as 
construed by Guru Prabhakara who is reputed to be an heterodox 
propounder ol the Mimansa .Sutras. The strictly orthodox constructions 
of the Adhiliarana by Savaraswami and Kumarila Bhatta do not support 
Vijnaneshwara’s view. Tiiejiu'ists explain the Adhikarana as merely 
showing the difference between Kratu D hat via and Mamishya Dharina 
without any relerence to the idea of popular recognition. 

In connection witli the Lipsa Adhikarana, Vijnaneshwara says 
that a precept which belongs to the domain ol 
factum'vafet *** ecclesiastical law has not, in the domain of 
A'yavahara, the same force as a positive and clear 
rule of the A yavahara law itself lias. In the same way Jirautavahana, 
dealing with the texts of Vyasa prohibiting one to alienate one's own 
share in joint property or one’s own self-acquired property, says that 
this prohibition is a moral precept and cannot weigh against the man’s 
right to exercise as much right of alienation as the positive civil law 
gives him. Jimutavahana takes it as an axiomatic principle of the 
Vyavaliara law that a co-.sharer can dispose of his share and that one 
can dispose of one’s self-acquired property. If this is factnvi va/et tlie 
doctrine is equally shared by boUi, as both hold that tlie breach of 
merely an admonitary precept, is a mere irregularity which does not 
invalidate the action. 

The divergence of opinion between Vijnaneshwara and 
111. Differences Ji^'ifavahana as to the application of certain 
between the two Mimansa maxims in interpreting certain texts may 
jurists. considered. The text — a person shall not 


withhold any common property at the time of partition, and if he do 
so, it Will be a fault, illustrates tlie matter in question. This text has 
been taken to be a Pratisliedha (an absolute prohibition), and lays down 
that even when a co-sharer, who believing tliat he may use as his own 
what is common property, witliliolds it from partition, incurs tlie 
penalty of the text according to the peculiar rules of Pratisliedha. On 
the other hand, Jimutavahana maintains that if the man be adjudged at 
all guilty, he would not bo guilty of oinbtv/loinonl aiul theft. 

A ijnancshwara says that the ’black Iciduc}’ bean niaxini’ lays 
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clow'ii Hot only tliut wliiiL is pioliibilwl cmuiot In* usl*i1 as a substitute 
lor aiiotlicr tiling, but also Umt if it ho used indislinguisliahly mixed, 
up with the allowed material, such a mixture too c'annot be validly 
used, Therelore, he arg'ues that when one withholds eommon property 
lor his own use, he is not exonerated because what he withhold, s is a 
mixture of what is his and what is not his. The lilack-bean maxim is 
a lider of the Kalanja maxim wliich amounts to what may be roughly 
called a prohibition tn rem. It lays down the principle that green 
kidney bean being allowed for use in a sacrifice and black kidney bean 
prohibited, il you make a powder by mixing up the ground particles of 
the two, that powder cannot be validly used, ,So \^ijnanesliwara is too 
technical in tliis respect. 

Jimutavahana does not hold such an appropriation to be llicft. 
Referring to various authorities he shows that theft means taking by 
stealth or openly what a man knows not to be his own but to be the 
property of another. This does not apply to the ease in question and, 
according to him, the application of the lilaek bean maxim to tins case 
is puerile ; for, the definition of theft is not applicable to this case of 
cnibox/dement of common property. Tlic learned jurist maintains 
that althougli the Pi'atishcdha principle is of a .sweeping character, yet 
as regards questions of guilt affecting property or the like, the 
provision.s of the law constituting the crime should be .slriclly construed. 
As Kalanja maxim relates to tliosc general, moral or religious matters 
eallod Purusha Dliarma which arc more or less of a general idiaracter 
so Jimutavahana has rightly taken cases of theft and the like out of the 
purview of that maxim. Kapijjala (partridge) maxim indicates that 
where a text involves tlic inlliction of injury on another it should bo 
narrowly construed. 

Tlie above is the divergence of opinion between the Mitakshara and 
the Dayabhaga schools. The same question arises under our present 
criminal law, vis,, whether a co-.sharcr appropriating joint property is 
guilty of theft. Tt has been held that he is not, and this is in consonance 
with the view of Jimutavahana. 

The Dvayo Pranayanti maxim in connection with widow’s right 
to succeed to her liusband, wlio lived separately 
1'^’’ brothel’s, has been considered by 
Vijnaneshwara. The difficulty arises tlius : 
Kalyayana says, “ Heirless property goes to tlie king deducting, however, 
a subsistence for females.” But then there are the texts regarding 
partition ; " If he make the allotments equal, Jiis wives must be 

rendered partakers of like portions." And again, ‘‘ Of heirs dividing 
after the death of the father, let the mother also lake the equal share," 
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Upon tills Sroekara argucb Dial the widow is to got a share where the 
properly is small, but that she should get merely a subsistence 
allowance when the property is large. Vijnaneshwara liolds that such a 
conclusion is open to tlie objection of Vidhibluda (attacliing a double 
.sense to the Vidhi), and thus it vitiates the maxim Dvayo Pranayanti 
which is the 9th Adhikarana, Ch. III. Book VII, Sutras 23-25. 

Jimutavahana does not agree with Sreekara and refers to the 
following te.xts of Yajnavalkya, II, 139-40 : 

“But of a re-united (co-heir), a re-united (co-heir) shall keep the 
share when ho is deceased, or deliver it if he is born (in the shape of a 
son'', hut of a uterine brother, a uterine brother shall keep the share, or 
deliver it (to his .son) if (he is) born (in the shape of a son): but a 
rc-united half brother may take the property, not a half brother (not 
re-united) ; also a (brother) united (through uterus, i. f., a full brother) 
though luit re-united may take, not the united, (/. <»., re-united) half 
brother alone " 

arwCT ^ ^ ii 

With rofereiice to the above ic.xts, .Sroekara hold.s that a re-united 
co-heir takes the wealth of a re-united co-heir, and the proposition that 
a uterine brother takes the wealth of a uterine brother docs not warrant 
tlie conclusion that when there is a united half-brother and a separated 
whole brother, both of them inherit together. 

Sreekara means to say : ‘If you wairt to make the separated uterine 
brother take together rvith the united half-brother, you have first to 
make out that a .sepal ated uterine brother has a right of inheritance as 
an uterine Inutlicr. To make out this you must read the text ‘ a uterine 
brother lakes of the united brother’ as an independent pi-oposition 
without reference to tiie other text, w/j., ‘a united co-heir takes of the 
united co-lieir.' Again you* have to e.stablish that a .separated uterine 
brother takes jointly witli a united half-brother. In order to establish 
this you must read the above two texts togethei', the one as being subject 
to the otlier. This, he says, is double reading, and as such sins 
against the Dvayo Pranayanti maxim. 

Jimutavahana puts Sreekara’s contention, Avhich is contained in 
Colebrooke's translation of Dayabliaga Ch. XI, Sec. 5, para 16, very 
fairly and the relevant passage nins thus : 

“ Tims to make bvo \^idl)is both irrc.spcctive of each other and at 
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till' same Unu' to iniiki' tiu'in (l('p('ii(li‘nt on eai’li otln'r not proper, lliis 
belni) tlie lault ol wlmt is callotl / iaUi VanUmnya (inconsisteiiey in 
a VidhiV Such inconsistency is coiulenmed liy Dvayo Vranayanti 
Adhikarana,” Jimiitavaliana continues as lollows; 

■■ In the next place, he (Sreekanii f>ocs on to sliow lliat, in tlie 
instance in question, the case ol the existence of a united half-brotlior 
and the rase ol a se[iai'ated whole-hrotiier cannot be freed from tlie 
absurdity of the double application as shown liy him at the cciy outset. 
And dial therefore one must give up the hope of establishing dial both 
of diem succeed together. Consequently, according to him, die 
question becomes M’helher the one or the other .sliould succeed. And 
to this ipestlon he answers that the whole vrterino separated brotlicr 
sliould succeed, liecause the rale regarding the half brother is only a 
general prnna faiie rule, which is controlled hy the special rule 
regarding the succession of tire whole brother.” 

gj^*TTf^c*iTqqj^ «’sg:fszat 

«iTnni^ arqqqTqw g ?:fa «^a5:ar 

qri% a aifa: 

aiaar fafala<^ n 

Jlmulavahana .says Uiat the reading ol the two texts, each of them 
independently and again both of them together, is not in violation 
of the principle laid down in the Dvayo Pranayanti maxim as it forbids 
two readings of texts which are inconsistent or contradictory. It docs 
not proliibil the reading of two texts independently and again reading 
them together so as to apply them to a new case. Jimutavahana 
begins bis arguments thus ; 

That is not congruent: for it is not true, that there is v’ariableness 
in a precept, merely because two (rules) which are severally applicable 
to two (cases) become applicable in a single instance at the same time." 

eia[«ff?r qff stfaqt qffewqqj 

1 

These arguments are contained in paras 17-31 of section 5, Ch. XI 
of ColebrooUc's translation of the Dayabhaga. He begins by giving 
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example-^ of wlitil iiicoiislslency (Viiikt is, and \v4uit il i'? 

nol Hi' ivUts l(j lliu Sauiyi)f>a I’rilhaUii atul oUrt siu'h insixims as 
allowing cases of double reading wilhonl inconsislciicy, and explains 
the Apachheda and other maxims as cases of inconsistency of texts. 
Jimutavalmna’a explanation of the Apachheda maxim may lie cpioted 
here : 

“ Thus, in respect of the precepts enjoining the votary to bestow 
his wealth as a gratuity in one instance and no gratuity in the other, 
which are respectively applicable independently of each otiior, if 
either the priest doing the functions of Udgatri or the one performing 
the office of Pratistotri, singly stumble (in passing from the one apartment 
to the other, at the celebration of the sacrifice called Jyotishtoimi ) ; but 
if both these priests stumble at the same time, neitlier injunction would 
ho a variableness in the precept,” (Colobroolce). 

In this connection Jimutavahana has explained tlie general 
principles of the law of prohibition and exception (as giv'cn at p. 35; 
and has also discussed the classification of positive \’idhls either to be 
Nitya or Naimittika or Kamya. He holds this case to be of Kamya 
\’idhi and puts it thus to Sreekara : 

*’ Vou leally treat the second part of Yajnavalkya’s text as a Nitya 
Vidhi. But if it were so, the whole text providing about optional and 
voluntary acts, such as separating and non-scparaling, liccomes 
absolutely useless and irrelevant." So Jimutavahana concludes tliat 
effect should be given to botli parts of the text by holding that, where 
there is an associated half-brother and an un-asseciated full-brother, 
they should divide tlie property equally. He settles the whole 
controversy by .showing that the word ‘alone’ .should be understood to 
qualify the words towards the end of the passage. And Colelnuoke 
lias accordingly inserted this word. 

K. L. Sarkar (p. 404 sums up the discussion thus : '“The bearing 
of the Dvayo Pranayanli maxim on the general arrangement of the 
Mimansa system is this : Tlie a.\iom of a word once uttered not to he 
taken in two senses, prevents the misapplication of the Linga principle. 
The Dvayo Pranayanti maxim prevents the misapplication of the \’'aKjfa 
principle by preventing such reading of two clauses with each other 
as lead to inconsistency. There is also a rule to prevent tlie 
misapplication ot the Pral<arana principle, This rule is known as the 
rule disallowing Atiprasanga, Afiputsanga meaning the far-fetched 
inclusion of one idea up to another. Jimutavaliana by his nice 
dissertation, emphasised the Dvayo Pranayanti maxijn," 
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Jimntavahana’a 
view as to 
father’s power 
over ancestral 
and self-acquir- 
ed property: 


It «'()ii](l l)p to noto ho«- lar the JJvayo Pranayanli 

maxim has lieon trodden upon by the Jiidfies : 
Jimutiuahuna has laid down that the father of a 
family has absolute proprietary rij^lit to his self- 
acc[uired property; but his proprietary right to 
ani’eslral property is so limited as to entitle him to 
a doul^le share only at the time ol partition, and to leave him no right 
to make any arbitrary distribution, among his sons. Thus the father’s 
right over aiieeslral property is restricted and he is bound to make 
either the shares ol the sons equal, or to give to the eldest and the 
middle ones the excess prescribed by Maim. He can, of course, retain 
lor himsell a share double that of a son, and can also sell a part of the 
property lor the maintenance of the family. 

It is thus evident that the latlier is a co-parcener of the ancestral 

Miainterpreta- *-0 extent of a double .share, then the 

tion by ijigUah factum vaJet doctrine may be applied to alienations 
Judgea. made by the father, of his share only. How can 

this doctrine theielore be applied to one's own exclusive property and 
again to what is not exclusive property ? It would be a case of 
\'idhi A’aishamya as explained by Jimutavahana. The English Judges 
committed a mistalvc by applying Uie doctrine to both cases, inconsistent 
with each other, and violated the principle of Vidhi Vaishamya or the 
Dvayo Pranayanti maxim, 

Jimutavahana has clearly restricted the father from selling or 
otherwise disposing of ancesb-al property, because of the sons having a 
legal riglit of maintenance by the express text of Mann and also because 
of the reason that a father cannot partition the ancestral property before 
the mother is past childbearing age. Thus the father held the ancestral 
property subject to the legal charge of maintenance in favotm of the 
sons. This charge has never been taken as a matter of moral precept 
like that of the precepts regarding maintenance out of Uie self-acquired 
properly of the father or out of the property of eo-parceners. 

These texts which he takes as moral precepts, and the breacli of 
whicli he lalces as cured by the factim valet principle are as follows ; 
“ Though immovables or bipeds have been acquired by a man himself, 
a gift or sale of them (.should not be made) by him, unless convening 
all the sons.” 

” A single parcener may not, without Uie consent of the rest, make 
a sale or gift of tlie whole estate, nor of what is common to the laniily." 
(^'yasa). 
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“ Separatetl kinsmen, as those w'lio are uiiseparalccl, are et^ual in 
.respect oMniinovahles ; lor one has not power over the whole, to Rive, 
morlgaye, or sell it.’ 

feiST^ET 51T HBT: I 

II Ivy,..] 

The reason of applying \he/acti/in valet principles to these texts 
IS obvious. They must be mere moral precepts, as being inconsistent 
with the lollowing text declaring individual right ol property : 

“ When there are many pel sons .sprung Ironi one man, who have 
duties apart, and transactions apart, and are separate in business and 
character, it tlrey be not accordant in aflairs, should they give or sell 
their own shares, they do all that as they please, tor they are masters ol 
tlieir own wealtli." (Narada XIII, 42, 43) 

sr ii 

^S^WiTiqt. sit I 

?tg[^ I II 

But how can this doctrine be applied to the following texts of 
Yajnavalkya and Manu wliich are not inconsistent witli any other 
positive rules and which Jimutavahana throughout heats as binding : — 

“The lather is master of the gems, pearls and corals and of all 
(other movable property): but neitlier the fatlier, nor the grandfather, is 
so of the whole immovable estate.” [Yajnavalkya] 

Jifiiig^wwrenm ag; i 

wratFi g ^sf 'W *r fam a ii 

“The support of persons who should be mahitained is Uie 
approved means ol attaining heaven. But hell is the man’s portion if 
they suffer. Theretore (let a master of a family) carefully maintain 
them.” (Manu) 

Thus Jimutavaliana clearly admits that the restriction imposed 
by the texts of Yajnavalkya and Manu on the power of the father’s 
ownership over ancestral property is legal to the extent of the charge 
which the sons have over it for maintenance and that the restrictions 
' imposed by the text of Vyasa and others regarding the sejf-acquired 
r , property^ 'are merely moral precepts having no legal force, This 
t . Wi^jtinctioli been constantly maintained. If tlie Mimansa rules of 
'l^fepretatiOnMypiU'ld have been propeily applied no such mistake, vts,, 
Jhe aboite distinction, would have occurred. The 
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construction of the so-called factum valet text to the elTect that 
Jimutavahana makes no distinction between ancestral and self-acquired 
properly violates all the general pi inciples laid down by Jaimini, such 
as, Linga, Vakya and Prakarana 

It is, therefore, evident that the Mimansa rules ot inteipretation 
are applicable and can be usefully applied to the construction of the 
works of Digest writers, who have codified the Smritis and who are 
to be looked upon as our latest lawgivers. But the pionouncements 
made by the British Indian courts, whether light or wrong, are to be 
accepted as the law. Owing to the ignorance of the application of the 
Mimansa principles the question that the father’s devise of ancestral 
property is subject to the charge of maintenance of sons has not been 
pressed and the decisions are conclusive as regards the Bengal school 
of Hindu Law that the father has absolute right of disposal in respect 
of the ancestial property as well. 

Another instance of the wrong construction of Jimutavahana’s 
text in connection with the power of disposal 
and^^ftaf '*^***‘ of immovable property by the father is this : 

The law ol wills is engrafted on to the law 
of gifts in the Bengal school. According to the Mimansa principles 
the law of gifts has been made applicable to that of wills by way of 
Atidesha. It has been explained that in this respect one has to see 
that an old rule is not made applicable wholesale to a new case if parts 
of the former do not fit In with the latter and such parts should be 
treated as Badha. Briefly, tlie Mimansakas hold that in applying our 
old rule to a new case the general rule may be subjected to exceptions. 

The general principle as to gifts has been laid down by 
Jimutavahana thus : 

" The donee's right to the things arises from the act of the giver ; 
-namely, from his relinquishment in favoui of the donee who is a 
sentient person." [Dayabhaga, Ch. 1, para 21] 

I 

On the basis of this text their Lordships of the Privy Council 
held that under the Bengal school a testator cannot make a valid 
bequest in favour of a person who is not in existence at the time of his 
death. This principle as to the invalidity of gifts 
of favour of non-existent jpersons is too general 
In favour According to the Hindu Law and Jimutavahana'! 
"too gonernir***** this general proposition should b< 

subjected to an important exception as regard! 
testamentary settlements in favour of lineal descendants up to th< 
fTT—CiO 



S28 APPLICATION OP MJM.ANSA RULES BY DIGEST WRITER^ 


great-grandson tbougli not in existence, as the accepted principle of the 
Hindu Law is that a man should not only provide foi the maintenance 
of the existing membeis of his family, but also for those who are yet 
to be born. There is a text of Vyasa also to this effect ; 

" Tliough immovables or bipeds have been acquired by a man 
himself, a gift or sale of them should not be made without convening 
all the sons. They, who are bom, and they who are yet un-begotten, 
and they who are still in the womb, require the means of support ; no 
gift or sale should therefore be made." 

?I?irqr I 

*f fisrsi *3 ii 

^ 3rTtTi ^ ‘sr *Tfl sir^feicTT: i 

^ ^ S Efisf if ft!K«r!ll 

This text has been quoted in the Mitakshara, though partially by 
Jimutavahana, in connection with the widely known saying that a fact 
cannot be altered by a hundred texts. It is tiue that the text has been 
treated by Jimutavahana as a moral precept But if it is the duty of 
a man to provide maintenance and support for those members who are 
born and those who are yet un-begotten, it is absurd to suggest that 
it is illegal to provide by will for grandsons, great-grandsons and the 
like who may not be in existence at the time of the testator’s death. 
Jimutavahana himself acknowledges that one who violates the precept 
incurs a sin, and he emphasises the duty of maintaining the family by 
quoting the text of Manu : 

"For, the maintenance of the family is an indispensable 
obligation, as Manu positively declares, ‘ The support of persons who 
should be maintained is the approved means of attaining heaven. But 
hell is the man’s portion if they suffer. Therefore, (let a master of a 
family) carefully maintain them.” 

'SriFT er WT^cT I 

Of course there must be some limits as regards the members not 
yet born and it is cleatly indicated by the text of Manu so often quoted 
^ Jii“ii*^^ahana : — 

three must libations of water be made; to three must 
I', Eftpd be offered.” 

’ I ^ ilie ^^rl}(lng idea of the Hindu philosophy of life is that there 
df (he same peison. Thciefoie, in applying the 
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principle to the law of gifts which requiies that the donee should be 
a sentient person, in tlie case of a will an exception must be made as 
regards devises in favour of descendants up to the great-grandson. 
The Badha principle requires such an exception to be made, but 
unfortunately this exception was not accepted by their Loidships of the 
Privy Council in Tagore v, Tagore (ar). The only exception to the 
I ule against perpetuity with respect to religious and chaiitable trusts 
has been admitted, 

K L. Saikai, the learned Tagore Law Piofessor, has summed up 
these misinterpretations thus ; “ Vijnaneshwara's work has no less 

suffered at the hands of English Judges in the way of wrong 
interpretation than Jimutvaliana’s work. The basical piincipie of his work 
restricting the disposing power of the father with respect to ancestral 
property has been viitually done away with, and that by violating the 
Dvayo Pranayanti maxim which he, in common with Jimutavahana, 
revered. By the two clauses tianslated by Colebrooke in paras 28 and 
29, Section 1, Chapter I, Vijnaneshwar a limits tlie power of the father to 
the right to alienate properties, either in case of minority of his childteti 
or for family necessity or for pious duty. This is very short of the 
large power which has now been adjudged to him, vis,, to alienate for 
any cause provided it is not for immoral purposes. This large power is 
given by relying on the clauses 50 and 51 of Yajnavalkya legarding the 
duty of sons to pay their father's debts. But these clauses relate to the 
payment of debts of a father who is really or practically dead. These 
clauses have nothing to do with debts contracted by a father while he 
is living. To read these debt clauses once as only relating to the 
liability of heiis and again as affecting tlie liability of co-parceiiets is, 
simply a violation of the Dvayo Pranayanti maxim as explained by 
Vijnaneshwara.” (/>)• 

SECTION 4, NILAKANTHA, MEDHATITHI AND 
RAGHUNANDANA 

Nilakantha’s work, the Vyavahata Mayuklia, is a general digest, 
pievaleut m the Bombay presidency. Nanda Pandit has given a special 
treatise on adoption, viz , the Dattaka Mimansa whose view has been 
followed by the Dattaka Chandiika. These authors differ in relying on 
the Mimansa principles in enunciating the law of adoption. So theii 
discussions on the particular subject of adoption illustrate and explain 
those Mimansa principles. Nilakantha's scholarship in the Mimansa 
Shastra is as great as that of his venerable father, Sankaia Bhatta, the 
author of Mimansa bala-piakash. 

He was a lawyer of liberal views who never betrayed a spirit 
of exclusiveness. According to him, the Sudras are subject to 

(t)(i87S) gBeng 1. R 177, I A Snp Vol |7 (fl K I, Sarkarp 411, 
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the three debts equally with the three twice-born castes, a position 
not conceded to them by the other jurists. His liberal tendency is 
evident from his recognising the power of the widow to adopt a son, 
while accoiding to Nanda Pandit she cannot adopt even with the assent 
of her kinsmen. Nilakantha favours the adoption of sistei’s son and tlie 
like, contraiy to the view of Nanda Pandit. The Privy Council in one 
important question, vis., the non-eligibility of the son of the sister and 
die like, have given effect to the views of Nanda Pandit. They have 
done so on the ground that those views have been acted on for a long 
time. Before taking up In detail the difleiences of opinion among thorn 
legaiding adoption, it will be profitable to consider other subjects. 

Let us examine how far a sovereign lias a 
•hina propiietary right to the soil included in his dominion. 

It is Sai vaclakshina maxim regarding wliicli 

Nilakantha says : — 

"In conquest also, wlieie theie is owneisldp of the conqueied in 
liouse.s, land.s, money, or ilie like, ihciein only arises the ownership 
even of tlie conqucior : but where the conqueicd has a right to taking 
taxes (only), the conqueror has even the same, and no ownership, 
Therefore, it is stated in the sixth book of the Purva Mimansa, ‘ the 
whole earth cannot be given away by tlie king of the world ; neither the 
(whole) Maodala (dependency) by the ruler of that dependency.’ The 
ownership in each village, field, and the like of the whole earth or 
the dependency belongs solely to the respective B/iatmi^as or hadlords. 
The ruler has only to take the taxes. Hence in what is now technically 
called a gift of land, etc., a gift of the soil is not accomplished, but only 
a grant of due allowance (as provided). But in purdiases made from 
the Bkamtikas or owners of the soil, even ownership in bouses and soil 
accrues. Therefoie (to the giver of such land) there is also the fruit of 
the gift of the soil,” [Maiidlik’s Ed. pp, 34-35] 

Nishada Sthapati maxim shows that a Nishada can be a Sthapati— 
ILNiahada sacerdotal functionary— as referred to by 
Sthapati maxlmi Ndakantha in the following passage : 

" Thus the right of a Sudra to adopt, being established Hk^ the 


Milled right of the carpenter— Nishada (to perform a sacrifice), tlie 
the Shuddhl Viveka that a Sudra is not entitled to make 
^^l^ptance of a son, which has to be accomplished through Vedic 
)(;Sacred texts), and by a Homa (sacrifice to the fire) is also 
pp- 55-58] 

texts of the Maitra-Varuna maxim : 

• ' <• "He hands over the staff to the Maitra-Varuni 

^*HeJpitiatesby means of the staff." 
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mQ^n. that; the initiation must take place by a staff which has been 
handed over by the priest or, alternatively, that a staff must be handed 
over to the priest in order that he may effect the initiation by it. The 
question is which of the two sentences is imperative and which is a 
mere recital. 

Jaimini holds the latter construction to be more proper and the 
A.dhikarana means that the words ‘hand over the staff are not merely 
the recital of an act done hut constitute an injunction. 

Utility of the Nilakantha has made use of tliis maxim in 

maxim* construing Saunaka's text : 

"The daughter’s and the sister’s sons are indeed adopted as sons 
by Sudras.” 

gat i 

Nilkantha takes the above text as divisible into two parts ; (1) Tlie 
daughter’s and sister’s sons are adopted, (2) They are adopted indeed 
by the Sudras, By applying the Maitra Varuna text he hold.s that the 
first sentence indicates as to what should he done, and the latter 
sentence is a subsidiary recital. Therefore, the text does not lay down 
that the adoption of a daughter’s and sister’s son is limited to the 
Sudras. For if it be so limited the rule of Parisankhya appears 
applicable which means that what is expressly mentioned excludes 
what is not mentioned, This rule is not legitimate according to the 
Mimansakas. 


IV. ISaxlm of 
Three Debta. 


Sankara Bhatta’.s application of the maxim of the Three Debts ; 

" [If it be asked] how the son is of future Me,,, 
the answer is : — In the Vedic text ' There is ■ no 
[translation] to the higher world [after death] in the 
case of a sonless man : [for] by his birth a Brahmana becomes a debtor 
in three [ways, vig.], to the gods in sacrifices, to the manes in issuie,j 
[and] to the Rishis in learning’; the term Brahmana is used as 
illustrative [of all the classes], as has been stated in the Adhikarana 
{»phousm)—Brahmanas}ia Somavii/^a prajasrinavakyena Samyogai^ 
[Jaimini VI. ii. 31] g r 

which means 'To the Brahmana soma (or sacrifice), Vidya (knowledge 
of the Vedas) and Praja issue [in the sliape of sons] are [necessary], 
because of the applicability to him of the text of [the three, debts].. 
Thus a Sudra [too] has to discharge bis debt to the manes.’ (MaiidMte’s. 

Ed. pp. 54-55). ’ • .. . V, • 

The authors of Dattaka Miraansh and of the Dattakb Gliahdrika^ S 
rely equally on' 'Mimansa principles -in dealt% wiil^s't 
the law of. adoption. Far ijist8nce,..amdi)f 


V. Adoptioa. 
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the Daltaka Mimansa refers to (1) Pranblirit Mcixlm(rt)i (2) Vaiswadeva 
Maxim (S), (3) JaleshtL Maxim (t), (4) Isliti Somaya (</) and some other 
Maxims regarding the order in whicl» acts should be performed. 
The Daltaka Cliandrika refeis to the Ambikslia Maxim (whicli is 
referred to by Nanda Pandit as well) and the ICapijjala Maxim among 
others, 

This maxim means that what originally had a limited signification, 
may have acquired an extended one. Nanda 
maxim* ** ^ ^ ** * Pandit has laid down that the word substitute 
though at fit st applied to only five desciiptions of 
sons, is, by general use, now applied to all the twelve descriptions of 
sons (D. M Sec. 1, para 35); 


ufafsiffelc^firfd • 

w^riftr 5ij5ri i 

This maxim lays down the principle that in the case of a 
compound word like Vaiswadeva the meaning of 
mMlm.*' “ ^ “ the component parts being ignored, the conventional 

sense of the whole is to be adopted. The term 
Vaiswadeva is the proper name of a particular Yajna but not of the 
god of the universe. This principle has been utilised by Nanda Pandit 
to show that although the word Sapinda has an etymological sense 
consisting of the meaning of Sa and Pimia, the conventional meaning 
of the compound word, as indicated by a certain text of Maim, should 
be accepted (D. M. Sec. VI. para 27). 

The Jateshti Maxim or the maxim for the substitution of the Putika 
plant for the Soma plant I (Jaimini 

VI. iii. 13). 

It holds that a thing is enjoined for a certain purpose but in its 
absence another thing which serves that purpose may be substituted In 
die case of the adopted son Medhatithi raises the question that he 
caAit^t be the substitute of a begotten son, because the paternal debt is 
satisfied by begetting a son, and begetting is wanting in the case of 
adaption. By the aid of this maxim Nanda Pandit refutes Medhatithi’s 
objection aud explains that the case of the thing for which a substitute 
is to be made is not to be looked at from the standard of the 
thing ^iubst^nted but from the view point of the purpose which the 
si;tbst4ut<e Sef vps. He further supports his view by arguing that a son 

w — — — ' ■ ■ I — I,—,. 

J‘)ijiiptn1|;t,Mll!?.|iWa>ni«ottlilswock. (c) Ibia [ Iv i8. 

pr WKpdfthbWorK. (<)) Jiiil. V, tv 5, 
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secures salvation byolfeiiiig Pindas, and an adopted son would serve 
the same purpose and that the act of begetting is incidental in the way 
of securing the instrument for the purpose of salvation [D. M. Sec. 1. 
para 41,] 

^RT«TarT^^fea;TaTJiftT i 

Nanda Pandit invokes the Isliti Somaya maxim to clear the 
difficulties aiising from texts as to the necessity of 
mudm. perfoi ming the Jateshti ceiemony (the sacrifice for 

the well-being of the boiu) on the part of an 
adoptive father, the sacrifice for the male issue and the burnt sacrifice 
in case of the adoption of a previously betrothed woman These 
ceiemonies have been prescribed to be peifotmed by the natural father 
shortly after bit th In view of these difficulties Nanda Pandit held that 
an adoption up to the fifth year is valid and it is also valid if the 
tonsure ceremony has not taken place. The adoptive father is also 
requited to pet form these ceremonies. He gets over these difficulties 
by making use of the Ishti Somaya maxim which in effect lays down 
that when a difficulty arises with leference to the order in which an 
action is to be pet formed, reason and necessity must be taken into 
consideration. In the same way Nanda Pandit also makes use of the 
17th and 18th Adhikaranas which allow the shifting of time in emphatic 
terms by pointing out that because the birth ceremony is to be 
performed, just on birth, the literal meaning cannot be carried out, for 
tlie child must have time to breathe and suck his mother’s breast 
otherwise the consequence may be fatal. 

Nanda Pandit refers to the second Adhikarana of Book X. 
Chapter 8 lays down that in the Pashu Yajiia the prohibition of the 
two offerings of ghee called Ajjyabhaga is merely an Arthavada. This 
maxim has been referred to by him in laying down the proposition that 
the marriage of a person with a Sapinda girl, has no application to the 
case of the marriage of the adopted son with a girl who is a Sapinda 
of his adoptive father, as he says that the prohibitory rule is merely a 
recital of the prohibition of conjugal connection between persons 
related both by birth as well as by the practice of the offering of 
oblations. This rule cannot be applied in the case of an adopted son 
[D. M. Sec. VI. para 31] 

The object of this maxim is to separate the principal effect from 
the incidental. This maxim has been made use of 
Amlksha bvDattaka Chandrika in removing the objection 
of those who do not accept two co-widows as the 
adoptive molheis of the child if one of them did not join in the act of 
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maxim. 


adoption. The author argues tliat the adaption is really to the husband 
and that the relationship of the son with the wife of the adopter is 
merely incidental. So it is quite immaterial which of the two widows 
adopts, the adopted son bears the same relation to botli the widows. 

Tliis maxim has been referred to by Dattaka Chandrika in 
connection with the word Bralimanas in tlie plural 
number, wliich occurs in a portion of Saunaka’s 
quoted text, 

The authors oi Dattaka Mimansa and Dattaka Chandrika take the 
Texts of Sau> Sakala to be cleat and conclusive as to the 

naka and Sakala adoptibility of dauffhter’s or sister’s or maternal 
ty of certain aunts son. But iNilakantha s tieatment oi bauuaka s 
■***■• text shows the doubtful nature of that text. 

Sakala's text also, wliich is in conttavention to the text of Manu, laying 
down that the daughtei’s son may be accepted in some cases as a son, 
is extremely doubtful. As regards the adoption of a boy who is the 
only son of his parents, both commentators entertain no doubt as to the 
binding character of the texts of Saunaka and Vasistha on the point, 
although their Lordships of the Privy Council have held the texts to be 
merely directory. 

Medhatithi shows that in the passage Varhi Deva-sadmatn davii— 
(1) Applicatlcn affirmative sentence is treated as mandatory 
of Llnira princi- by the principle of Linga (the suggestive power of 
****■ words). 

He also emphasises the principle that where a clause clearly shows 
an express command, the principle of Linga is not to be resorted to. 

f^isq^JcTr 5«ItBTW15T I 


He further holds that where acts are enjoined without the mention 
of any beneficial result, the acquisition of heavenly 
Nl^a^WdSlf ****'^ bliss is to be presumed as the intended result of 
the Viswajit Nyaya I 

He lias even explained that where the attainment of a benefit 
is the object of a prescribed act, if a man does not perform the act, he 
loses the benefit, as in the case of a Kamya Vidhi. But in case of a 
Vidhi being absolute {Nitya), the question of benefit does not arise ; 
in the case of failure tlie person suffers the evil consequences of 
disobeying it, and that he is to do the act to prevent those evil 
conseqnepQes, Apurva sanction has also been clearly explained by 
him (by comments on Sloka 7, Ch. I). 

Medlmliblii applies Grahaikatwa maxim to the passage “ABrahmana 
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Application of 
Vakya principle 
by Rasrkunan- 
dana> 


should not drink sphituous liquor'’ and inteiprets 
include the whole class of Budimanas, male 
and female. In this connection he also discusses 
why the passage ‘sactifice animal in a Yaga’ should not be so construed 
as to justify the sacrifice of many animals but should be interpieted 
literally to mean the sactifice of a single animal. It i elates to another 
maxim [Sloka 90, Ch V] Many such instances can be found in his 
commentaty. 

Raghunandana in connection with Manu’s text : 

f “one who assaults a Brahmana 

must perform the krickhra penance,” explains that 
it should not be taken as a Piakarana of the Darsa 
Paurnamasi Yagya in relation to which it occurs, but 
as a general Vidhi. Another question arises as regards this passage 
whether when a man assaults five Brahmanas, he is to perform the 
Krichhra penance five times. Raghunandana holds that by the 
principle of Tantrata one perfonjiance of the penance is sufiicient. One 
more question arises as to what would be the punishment in case of its 
defiance. Raghunandana says that punishment is mentioned in the next 
sentence which is an Arthavada supplying the defect of the Vidhi text. 

Apurva sanction has been illustrated by Raghunandana with 
regard to the Janmastami cere'mony where a reward 

Illuatratiou of yjggjj mentioned for the fasting but none has 
Apurva sancuon. i r . r 

been expiessly mentioned lor the act of worship 

itself to be perfoimed on the occasion. 

With leference to the Smriti text requiring animal sacrifices af 
the Dui'ga Pujal owing ' to the Vedic Vidhi 
prohibiting the causing of injury to livihg 

beings, the Smriti text requiring the sacrifices of 
animals cannot hold good. Raghunandana meets this objection 

thus : a Pratishedha (negative Vidhi proper) has for its object the 
prevention of that which a man would do'by his own inclination or 
passion and, as such, it cannot include the prevention of what a man is 
to do as a duty. So there is no conflict [Tithitattwa in Ashtabinsatitattwa 
p. 40. B. M. Dey’s Edition]. Raghunandana has also heated the subject 
of Badha and Atideslia at length in his Tithitattwa, 

" Raghunanclaifa-illustrates the difference., between a Pratishedha 
and a Paryudasa by the prohibition’ that, one should not take food 
on the day of the eleventh day of the moon. He holds that in the 
event of the Ekadasi expiring in course of'the day, the above mentioned 
Vidhi requiring fasting for the whole day, would override the injunctitj^n 
that one should perfoim the Vishuu Puja after the expiry of EkadasP 
and should eat the relics of the offeiing,” 

III- 30 


Animal sacri- 
fice la Dursfa 
Pi^a vindicated. 
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With reference to the following text Raghunandana discusses at 
length the nature of Paryudasa in Malanaasatatlwa, section 12 : 

“ Sraddha is not to be performed in the night, fic." 

sf i 

This is to be read with the text laying down that the Parvana 
Sraddha is to be performed during tlie new moon (which may extend 
into the night). He sums np the discussion by the observation ; 

"Paryudasa occuis where there is an ascendancy of the positive 
clause and there is an inferiority of the negative clause, and where 
the negative clause comes after. On the other hand, where the 
inferiority is in the positive clause and the superiority in the negative 
clause, and where the negative particle refers to the essence (predicate) 
of the positive clause, there the negative clause is a Prasahya 
Pratishedha," [Malamasatattwa p, 80] 

sii«iTf«rsg i 

sw^ii 

?j5risiiMT i 

*r5r sis^^ || 

He further explains that generally the non-compliance with the 
exception, does not subject one to any punishment, such non-compliance 
only rendering tlic act ineffectual, but in some exceptional cases, 
the non-compliance may be visited with penance (punishment). 
According to Jaimini the prohibition in such a case is called an 
Anaravibha Prntishedha. But Raghunandan holds that the prohibition 
in such cases should be taken in the double sense of a Pratishedha and 
a Prayudasa. This view is contrary to the principle laid down in 
Dvayo PranayantL maxim. 

With reference to the performance of Sraddha, Raghunandana 


Laghava axiom. 


illustrates the Laghava axiom, i.e,, the axiom 
requiring simplicity. He also discusses the 


Atidesha piiiieiple with reference to a text laying down that die 


Atldeaha prin- eldest son is not to offer the Pinda on a certain day 
of the moon [xu 


SECTION 5. UTILITY OF THE PRESUMPTIONS OF 
SUBSTANTIVE LAW IN MATTERS OF 
INTERPRETATION 

For the interpretation of Hindu Law a knowledge of the principles 
1 ci lea which underlie the whole of the Smriti law is very 
underl^ag' §mrl* essential. When the language of a text is not 
B lew* clear, the established presumption s of the 

(j() K, L, S»rh^r*» Mtro^nsi) Rnla of Interpretation, ^.31-31 . 
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hubstanlive law alone can help an interpreter. Therefore, it is but 
essential that one should know the presumptions of the substantive 
law of the Hindus. Though Jaimini has largely dealt with the principles 
of the laws of sacrificial acts and his treatise abounds in the examples 
of interpretation with refeience to the presumptions arising from the 
sacrificial laws, e. g., Darsa Paurnamasi, the Agnihotra and the like, he 
is not silent on the principles of civil law as well. 

Jaimini has dealt with the fundamental principles of substantive 
Smritl law. The three great leading presumptions 
prSimptioM*** which serve as beacon lights to interpretation are 
given below : 

I. Every Aryan is to make religious sacrifices. 

II. Every Aryan is to seek knowledge. 

III. Every Aryan is to have a family. 

These are termed as the three debts of an Aryan. Jaimini names 
these three propositions as the maxim of the three debts. The Sutra 
on the subject runs thus 

" Of the Brahmin sacrifice, learning and family life (are absolute 
duties) being joined with the word debt." (Jaimini VI. ii. 31). 





I 


Savara Swami explaining this maxim in detail, points out that 
these are the Vedic texts ; 

"One must pray and sacrifice by sacrificial acts.” I 

[Taittriya Samhita 2, 5, 6, I] 

" The Brahmana must assume the sacred thread in the eighth 
year," \Ibid\ 

" One must beget children." \Ibu{\ SI3Iigc<Il^cT I 

The author says that they are absolute because these three classes 
of duties are mentioned as debts in the following Vedic text : 

" A Brahmana becomes free of his debt to the gods by sacrifice, 
that due to the Rishis by austere learning of the Vedas, that due to the 
forefathers by begetting son." [Taittriya Samhita 6, 3, 10, 5], 

SHWT ftigvcr; i 


It is argued that although only the word Brahmana is used, the 
rule applies to all Aryans. Savara Swami further refers to the following 
passage of the Vedas as illustrating the maxim. 

“ In every spring season sacrifice and pray by the brilliant light, 
during the whole life practise invocation by fire, as also pray and 
sacrifice by the new and full moon celebration. Similarly acquire 
learning, similarly be father of sons." 
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ir^cT a:«TT i ci«ir ststt i?c>ii^f«ra5qT ?f^i 

Therefore, it is but essential that in construing the texts relating 
to the duties and rights of the Hindus, it should be presumed that all 
texts more or less intend to promote these three classes of duties, vis,, 
the presumptions aiising in favour (1) of securing spiritual welfare, 
(2) of encouraging learning and skill and (3) of the family institution. 

These three presumpiions have been relied upon by digest 
writers. Jimutavahana, discussing the principles of 
maxim keynote succession, distinguishes between the Sruii texts 
titattm?** COM- many of which are at vaiiance with one another, 
and relies mainly on the presumption in favour of 
spiritual welfare. This theory of spiritual benefit is similar to the 
ol Swargo Kamo Ysjeia. He clearly favours and encourages 
Vidya (learning) with refeience to the texts about self-acquisitions. 

The presumption in favour of the family institution has been solely 
lelied upon by Vijnaneshwara in dealing with the right by succession. 
Jaimini’s maxim pf.the three debts is the keynote and constitutes the 
nucleus of . the. elaborate, principles developed hy the learned 
commentators. I'he Hindu nation has faithfully and systematically 
foll’owed these Vedic chmmands regarding sacrifice, learning and 
family institutions. 

'■ As- regards the debt to gods, the life of evfery individual from 
birth to deatli is, at every stage impressed with a part-payment of this 
debt. A Hindu must be conceived in the 'womb with a sacrifice : 


learn to eat with a sacrifice ; begin the acquisition of knowledge with a 
sacrifice ; marry witii a sacrifice, and die with a sacrifice. As regards 
the debt to the Rishis due for learning, the study of the Vedas leads to 
that of the Vedangas (branches of the Vedas), grammars, astronomy, 
music, medicine, and warfare. The debt due to the lorefathers for 
perpetuating the family name leads to the practice ofsecuring substituted 
sons of whom the custom of adoption alone is now prevalent. The 
Civil law of the Hindus is at every stage influenced by the principle of 
three debts. As regards the details of the debt of family institution, 
the Hindu Law enjoins various duties, such as, maintaining dependent 
members of the family, adopting a son, going to pilgrimage, living 
preferably in joint family and the like. 

These presumptions have been so utilised that whenever two 
constructions of a text are possible, one tending to the discharge of one 
.or other of the three debts, and the other inconsistent with such 
disciiarge, the former construction is to be adopted and not the latter. 

The pervading Influence of the family institution amongst tlie 
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Hindus is very conspicuous. Primarily the relationship is by biood but 
the tie is extended in various other ways. Membeis ate conjoined by 
die tie of relationship as well as of religious duties. When a son is 
born, a father has to perform the Putreshti Yagya and, on his death, his 
son performs the Pitri Vajna (Sraddha). In the performance of religious 
sacrifices, the father, son, wife and, in fact, ail the members of the family, 
and, in some cases, all persons belonging to the same Gotra and Pravara 
join together. Even a Sudra servant belonging to the family is regarded 
its co-member and Jaimini in connection with the rule as to the giving 
away of one’s entiie possessions lays down the principle ; “That a 
Sudra (servant) cannot be given away, for he is required by the 
Shastras for subserving the purposes of religion." [Jaim. VI. vii. 6] 

I concludes the discussion by saying tliat the 
reason why a Sudra is debarred from saciificial acts is that he is not 
open to teaching Foi some purposes even the preceptor and the 
pupil are regarded as members of the family. Thus the Hindu 
conception of a family is very wide indeed. 



CHAPTER VIII 


INTERPRETATION OF HINDU LAW 
BY BRITISH COURTS 


It lias been shown in the preceding chapter how Hindu Law has 
been interpreted by Jimutavahana, Vijnaneshwara and otlier ancient 
writers and commentators. Let us now consider how Hindu Law has 
been interpreted by the British Indian Courts. In spite of the fact that 
they did not know the difficult and obstruse classical Sanskrit language 
and the Mimansa principles of interpretation, couched in Sanskrit, they 
have discharged their duties faiily well. At places they have erred in 
construing certain texts which will now be considered. But the 
mistakes notwithstanding, the cases decided by them, lay down 
authoritative law. 


SECTION 1. LAW RELATING TO HINDU USAGES 
AND CUSTOMS 

It has already been shown that family and tribal as well as local 
customs relating to matters of Pyayoga and Viniyoga, i. e., matters of 
common life, have been recognised as valid both by Jaimini and the 
Smriti writers, Jaimini has also tried to maintain uniformity by means 
ofHolaka maxim as regards the religious institutions of the Hindu 
community. The two Adhikaranas of Jaimini — the Padartha Prabalya 
Adhikarana and the Holaka Adhikarana as regards custom are relevant 
and lead to important results as given below ; 

Only those local, family and tribal customs can prevail which are 
Cnatoma In har consonance with the general principles of the 
mony with the Vedic law. Therefore, local customs and those 
Veda* prevail. belonging to particular sections of the community 
must be critically examined so tliat they may not jeopardise the general 
guiding rules of the society. The following cases are in harmony with 
those principles as laid down in the Mimansa Shastra : 

A custom is a rule which, in a particular family or in a particular 
D elded district has, from long usage, obtained the force of 

ajpreee -with the Lw. It must be ancient, certain and reasonable, 
cl *!«?*** pvl“' and being in derogation of the general rules of law, 
must be construed strictly {a). A custom which 


(d) ButpmM V. SAM 0»f»l 3. I. A. 239, 46 W> K. 35. 
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has never been judicially recognised cannot prevail against distinct 
authority (^). It it is contended that the succession to pioperty is 
legulated by any special family custom, that custom ought to be 
alleged and proved with distinctness and certainty (c). When amongst 
the Hindus some custom different from the normal Hindu Law and 
usage of the countiy in which the property is located and the parties 
reside, is alleged to exist, the burden of establishing its antiquity and 
invariability is placed on the party averring its existence, and it should 
be proved by clear and unambiguous evidence above suspicion (a). 

The Mimansakas have clearly established by the Holaka maxim 
the condition that a custom or usage should be reasonable and certain 
and that it must be of some standing in order to be valid by the 
Padartha Prabalya maxim ; and the Drishtahetu maxim virtually requires 
that an usage in Older to be valid must not be based on any corrupt 
motive, but it must be reasonable (^). These piinciples have been 
laid down in the (ollowing decided cases : 

In oidei that a Hindu custom may have the force of law, it must 
be shown to have existed from time immemorial (/). In the Hindu 
system a well defined usage acquires the force of law (£'). The 
prevalence in any part of India of a special course of descent in a 
family, differing from the ordinary course of descent in that place, 
stands on the footing of usage or custom of the family, capable of 
attaching and of being destroyed equally, whether the property be 
ancestial or self-acquired (A). Where a custom is proved to exist, it 
supersedes the geneial law, but the general law still regulates all 
beyond the custom (f). Custom not allowing adoption may govei n a 
family not subject to Hindu Law. Even in a Hindu family there might 
be a custom hairing inheritance by adoption (j). As regards immoral 
usages the wide rule is laid down in tlic Drishtahetu Adhikarana to the 
effect that, if any gloss motive be seen to underlie a Smiiti text, that 
text is not good law, a Jorliori usage based on iromoial motives is not 
fit for enforcement (i§). 

Custom is lianscendant law. In the third stage of the development 


(ft) v BalaiauM Cbailtt i M H. C R. 420. 

(c) Setuwan Vwah v Palatnan VitU iinrya toothy 
Umah 15 W. R 47 (P- C ) ; seo also 17 W. R. 553 
(P. C ] ; J4 M I. A 570 ; 5 1- A. 87 ; I 6®*- 
id) fi/ragaaiufds Tetuial v, Bajmal 10 B H C. R. a4*» 

(fl) K. L.^Sarkar’s Mxmansa Rules of Interpretation 
P 464*" 

(/) Lvohmai Lai v. Moiian Lai Bhaja 16 W. R i79- 
Ifi) Gunga Hwte v. Ragliahram 23 W. R. 131* ' 

(ft) Swenaranath v. Jieeromonee 10 W. R. 35 (P* » | 

la M. I.A.81, 


u) heelkmio Deb y Beeichmder Tbahur 12 W. U 21 
(PCI; sec also s All s}a> 

(y) Raja Btshanaik Swgh v. Ram Charan Matumdar 
S. D. A. 1B50, p. ao. See Famndra Deb Rethat v, 
Rajeshar Das 11 Cal. 463 ; xa I. A. 73. 

(ft) R. V, Karsan a B. H. C. R. 1x7 ; R, v. Mandhar 
SB. H. C, R. 17; Uji V. Hath 7 B. H.C, R. 133 ; 
Narayan v. Lavhig 2 Boro. 140; Mathura v. R5« 
4 Bom. 34 s ; Chinua Ummayi v. Tejarat Chelh 
X Mad. 166. « 
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of Hindu Law, the first two being the period of Sruti and Smriti, the 
same causes, expansion and growing needs of the Aryan 

community necessitated the recognition of a new source of law. By tlie 
further advance of time, the Smritis had ceased to satisfy tlie growing 
needs of men. Due to the changing conditions of their life, and as 
the works composed at tlie time did not command the same respect 
as the old Smritis, people turned to respectable persons of their 
community for guidance. Precept was not considered enough and 
people had to be guided by example. Thus came the authority of 
Sadacharya, the practice of good men which in course of time developed 
into custom. But the difficulty arose about reconciling certain bold 
excesses and trangressions of written law witli the accepted authority 
of Smriti and Sruti. Tliese relate to the stories about Prajapati, Indra, 
Vasistha, Draupadi and, etc. Apastamba justified these by suggesting 
that the great men of antiquity were possessed of superior 
human powers and as such were not subject to the same limitations 
as ordinary human beings. Kumarila adopts the bolder course. 
He explains the instances of transgression by treating some of the 
stories as more or less allegorical and others he puts in tlie light 
that renders them less objectionable. Again as regards the practice of 
the men of lore, Kumarila unhesitatingly declares that when we find 
any such practice distinctly contrary to law as laid down by the Sruti 
and the .Smriti, we cannot accept it as authoritative, and his conclusion 
about the authority of piecepts of good men appears to be that it is 
not all that a good man does that should be accepted as Dhanna. 
It is only what he does and regards as Dhanna that is to be so 
accepted. | 

Thus it is clear that originally only practices of good men were 
recognised as authority and that they were not in opposition to the 
provisions of Sruti and Smriti Laterly, however, the study of Hindu 
Law would disclose that the centre of gravity of the authority 
due to the progressive spirit of our law shifted to one’s own 
conscience. 

[Manu] ^ fifSTIIlrllsn [Yajo.] 

It was only when the period of Nibandhas or digests and 
commentaries set in motion that custom began to be more and more 
recognised. Still the dictum remained that custom should be regarded 
as of equal authority to the Sruti itself. 
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Thus we have seen that at least up to the eighth century, custom 
was relegated to a very subordinate position. Mayne has also arrived 
at the same conclusion. He propounds the theory that the ground- 
work of Hindu Law is ancient custom which existed prior to 
Brahmanism. He observes "My view is tliat Hindu Law is based 
upon immemorial customs which existed prior to and independent of 
Brahmanism; that when the Aryans penetiated into India they found 
a number of usages, either the same as, or not wholly unlike, their own, 
that they accepted these with or without modifications rejecting only 
those which were incapable of being assimilated, e, g., polyandry, etc, ; 
that when Brahmin writeis turned their attention to law, tliey first stated 
the facts as they found them without attaching them any religious 
significance, and tliat the religious element subsequently grew up and 
entwined itself with legal conceptions and then distorted them in three 
ways : Firstly by attributing pious purposes to acts of purely secular 
nature ; secondly, by accomodating these acts to the rules and restrictions 
suitable to the assumed pious purpose, and thirdly, by gradually 
altering the customs themselves so as to further the special subjects 
of religion or policy favoured by Brahmanism." Mayne further 
observes, " If I am right in supposing that the great body of existing law 
consists of ancient usages more or less modified by Aryan or 
Brahmanical influence, it would follow that a mere fact that a custom 
was not in accordance with a Brahmanical .code, would be no reason 
whatever why it should not be binding upon those by whom it was 
shown to be observed. This Ls admitted in the strongest terms by the 
Brahmanical writers themselves." Mayne says that immemorial usage 
is transcendent law, and that holy sages were knowing that tlie law is 
grounded on immemorial customs embraced as the root of all piety 
and good usages, long established, [I, 108-110]. It may be said 
that Sir William Jone's translation of the verse in Manu I, 108 
which was approved by Dr. Sarvadhlkari (II Ed. 854) and by 
Mukerjee, J., in Rajani Nath v. Nitai {a) and by others, is an 
error. Dr. Buhler and Dr. Jha have given the correct translations. 
Dr. Buhler (in S. B. E Vol. 25, 27) says ; " The rule of conduct is 
transcendent law whether it be taught in the revealed texts or in the 
sacred tradition : hence a twice-born man who possesses regard for 
himself should be always careful to follow it." Dr. Jha in his Manu 
Smriti Vol. I, Part I, p. 149 says : " Morality (right behaviour) is 
highest dharma, that which is pi escribed in the Sruti and iaid down in 
the Smriti. Hence the twice-born person, desiring the welfare of his 
soul should be always intent upon right behaviour." The reference is 


(a) 48 Cal. 843, 71S F. u. 

in-3i 




244 INTEKPRETATION OF HINDU LAW BV BRITISH COURTS 

to figlil behaviour or conduct as laid down iu the Vedas and in the 
Smritis and not to any customs or usages ol tlie place. The verses 
107, 110 of Manu Smriii lead together establish the correctness of the 
above translations and liave nothing to do will) custom or usage in the 
modern sense. 

Mayne also quotes tlie following verses of Manu [VIII, 41]; “A 
king who knows the sacred law must enquiie into the laws of castes, 
of districts, of guilds and of farailie.s and (tlms) .settle tlie peculiar law 
of each." 

5iTfB3iT*iq^iqc. 

It should be noted that Kulluka voices the accepted theory of the 
time when he comments that usages aie valid if they be not repugnant 
to tlie law of Got! by wbicli he no doubt means the lext.s of the Vedas 
as interpreted by tlie biahmans. But Mayne says that Manu 
contemplated no such lestiiction as is evident by what follows a little 
after the above passage. 

tManuvni.46] 

qsitgqmcT? ii 

Mitakshaia quotes te.xts to the effect that even . . . practices 
expiessly inculcateil liy the sacred ordinances may become obsolete 
and should be abandoned if opposed to public opinion. Thus, though 
we do not agree with Mayne, that from the beginning custom was given 
overriding autiioiity over all otlier sources, we must admit that tlie 
propositions stated by him formed the law since the 8th century 
onwards. 

A question arises as to whether an usage or custom can at all 
pievail when it is m coiillicl with an express text of Smriti. The 
commentatoTs aie of opinion that in case of such a conflict the Smriti 
test must prevail, as the established usage or custom is always presumed 
to have been ba.sed on some lost or forgotten text. When an express 
text is found opposed to an usage, its piopriety is lost and tlie 
prevalent usage can no longer be supported as proper. The discussion 
as given in one of the Adhikaranas of Madliavacharyya’s Jaiminiya- 
iiyaya-roala-vistara well suppoits this proposition. It runs thus : 

"In Southern India, theie is a custom among the learned of 
marrying one’s maternal qiicle's daughter. Tllis custom being iij 
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conflict with an express text of Smriti prohibiting sucli marriage, the 
question arises whether it can be accepted as good evidence (of conduct 
approved by sacred law or not). It may be contended that it is good 
evidence like other established usages, but that is not correct because 
it is opposed to Smiiti. The weight attached to the usage of the 
learned arises Irom the inlerence that it is based on Smriti (although 
an express text may not be traceable), but when there is an express 
text opposed to the usage the inference must give way." 

raK^?*TU 2 r*r*rre^* 1 1 

3i3^«TT ae«i5r«iT 3 ^iii 

It should, however, Ije observed that tliis view does not imply 
that an established usage, where it conflicts with an express text of 
Smriti, should be condemned by the king. The condemnation proceeds 
from the broader standpoint of Dharraa, which has a religious reference 
but by reason of the existence of the established usage, conduct in 
consonance with it must be toletated though not approved by the 
king. So Brihaspati says 

“Local, tribal and family customs wherever they prevail from 
before must be respected; otherwise, the subjects become agitated, 
popular disaffection springs up, and the strength of the treasury (of 
the Government) suffer in consequence; (then giving certain instances 
of customs condemned by the Smritis, Brihaspati proceeds to observe), 
by such a conduct tliose (who pursue it) do not render themselves 
liable to expiation or punishment 

^ ara^ai; asm a^va^siam 11 

3iaia*:f^*fafa a^i abater 

* * * * * 

and commenting upon these passages, Viramiirodaya [Ch. IX] observes 
as follows : 

“The author of Madanaratna says that the prescription of 
punishment and expiation for the performance of such acts in other 
Smritis applies to localities other than those specified in these texts. 
We are, however, of opinion that the visible liaim such as popular 
discontent spoken of in the text indicates that the king should in no 
way inflict any punishment in such a case ; but the absence of expiation 
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lias been spoken of with reference to social intercourse, and not with 
reference to purity in the life to come, for wliich latter purpose 
expiation is of course requisite, so that there arises no conflict with 
other Smritis. When conduct opposed to SrulL and Smriti extends 
over an entire locality; the sinfulness of the conduct loses its force of 
obstructing social intercourse (through excommunication), but its force 
of causing hell [i, e. misery after death) remains in tact, because on a 
consideration of the preamble, the purpose of the texts quoted above 
being fulfilled on ascribing this meaning to them, it is improper to 
imagine an absolute want of guilt; hence it has been said by 
Apastamba : “ Loca/, tribal and family customs are authoritative when 
they are not opposed to sacred laiv." In the text, vi^. ‘ those who follow 
customs handed down through successive generations and acted upon 
by predecessors incur no guilt thereby ; not so with other people,’ the 
expression ‘incur no guilt’ means ‘do not become liable to 
excommunication and punishment from king’; otherwise, it becomes 
difficult to avoid conflict between these two texts " 

"The introduction of political considerations is a very noticeable 
feature of these texts and the commentator therefore contends that 
although these considerations may be sufficient to induce the king not 
to punish those who follow these established usages condemned by the 
Dharmashastras, and although by reason of their wide prevalence no 
question of social ostracism can possibly arise as a punishment for 
infraction of Shastric injunctions, yet, in so far as they are opposed to 
express directions of Dharmashastras, they can at best be tolerated, but 
not approved. The conclusion, therefore, is that such customs or 
usages wherever they exist must be tolerated and recognised in the 
administration of justice but must not be recognised as affording any 
index of Dharnta or commendable conduct and encouraged as such. 
Their Lordships of the Privy Council have laid down in the case of 
Collector of Madura v. Mootoo Ramalinga{o) that 'Under the Hindu 
system of law, clear proof of vsages will outweigh the zvritten text of 
the law: There can be little doubt that for all practical purposes, this 
statement is correct enough, although it may require some qualification, 
as indicated above, from a standpoint outside the scope of positive law! 
All that their Lordships should, therefore, be taken to have laid down 
is that an act or transaction in consonance with an established usage 
cannot be treated as illegal or void of legal effect merely because it 
transgresses a written text of Dliarama-Shastra, and the position thus 
understood cannot possibly be doubted or a.ssailed."(,r; 


p. 17.S0 


(•) A, 3117,436, 


(*) Dr. Sen’s Hindu JurAptudenoe 
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“ It slioulcJ be mentioned tliat besides local, tribal and family 
customs, the existence of special customs among commercial classes 
was also recognised and the king was enjoined to give due weight to 
them in actions involving their consideration." f.v) 

SECTION 4 . BROAD RULES OF CONSTRUCTION 

I. In Colle:tor of Madura v. Mootto Ramaliuga Sattupathy (/} 
decided by their Lordships of the Privy Council, the following general 
rules were laid down ; 

X, C/^ar proof of usage will outweigh the zvritten text of the lato, 

“ The duty of an European Judge who is under the obligation to 
administer Hindu Law is, not so much to inquire whether a disputed 
doctrine is fairly deducible from the earliest authorities, as to ascertain 
whether it has been leceived by the paiticular school which governs 
the district with which he has to deal, and has theie been sanctioned 
by usage. For under the Hindu system of law, clear proof of usage 
will outweigh the written text of the law." 

4. No weight should be given to texts from ivorks unknown and 
of doubtful authority, 

" The industry and research of the counsel in the courts below 
have brought together a catena of texts of which many have been taken 
from works little known and of doubtful authority. Their Lordships 
concur with the Judges of the High Couit in declining to allow any 
weight to these." 

3, Sanctioned usage may be evidenced by opinions of Pandits and 
decided cases, 

" The evidence that the doctrine for which the respondents 
contend has been sanctioned by usage in the south of India, consists 
partly of the opinions of Pandits, partly of decided cases. Their 
Lordships cannot but think that the former have been too summarily 
dealt with by the Judges of the High Court." 

Following the above principles their Lordships observed : — 
"Upon the whole, then, their Lordships are of opinion that there is 
enough of positive authority to warrant the proposition that accoiding 
10 the law prevalent in tlie Dravada country, and particularly in that 
part of it wherein this Ramnad Zemindary is situate, a Hindu widow, 
not having her husband’s permission, may, if duly authorised by his 
kindred, adopt a son to him. And they think that positive authority 
affords a foundation for the doctrine safer than any built upon 
speculations touching the natural development of Hindu Law, or upon 
analogies, real or supposed, between adoptions according to the 
Datlaka form, and the obsolete practice with which that form of 
(*) Dc. Sen's Hindu Jurisprudence p. i7-ao. (I is M. I. A. +37, lo W. R. 17.. 
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adoption co-existed, raising up issue to tlie deceased husband by carnal 
intercourse witli tlie widow. It may be admitted tliat tlie arguments 
founded on tliis supposed analogy are in some measure confirmed by 
passages in several of the ancient treatises above referred to ; and, in 
particular, by tlie Dattaka Mimansa of Vidya Narainsamy, the author of 
the Madliavyam ; but as a ground for judicial decision tliese 
speculations are inadmissible, though as explanatory arguments to 
account for an actual practice tliey may be deserving of attention." 

What tlieir Lordships lay down in this case may be more lully 
put as follows : 

(a) General te.xts which must necessarily be more or less obscure 
are to be construed, more with reference to the questions as to whetlier 
tlie te.xts liave been received by the particular scliool, and how they 
liave been applied and sanctioned by the usage of the people of that 
school, ratlier than with reference to the effect of the verbal construction 
of the texts. 

(b) When a rule of law is positively determined on the basis of 
such a principle, considerations of analogy, real or fancied, between 
tlie texts in question and other texts which have become more or less 
obsolete should have no weight against such a rule. 

(c) In determining the rule of law on the basis of the principle 
stated above, evidence of opinion of leading and learned men (Pandits) 
belonging to the community, and that afforded by the judicial opinions 
of gentlemen concerned in judicial administration should be 
accepted (?«). 

Therefore, tlie principles laid down by their Lordsliips substantially 
accord witli the principles of the Mimansa Sliastra. Tlie principle as laid 
down by Jaimini in tlie leading Sutra of the Padartlia Prabalyadhikarana 
— ' Without reference to causes, usages prevail ’, is quite similar to 
principles (a) and (b). Tlie third principle (c) regarding the question of 
evidence, is in consonance with the principle under the heading 
Sistachara as laid down by tlie Mimansakas and the Smriti writers. 

Some rules of construction have also been laid down in certain 
other important decisions on the question of interpretation of Hindu 
Law texts : 

II. A special text or statute forming an exception to a general 
text or statute should be constructed strictly and applied only to cases 
falling clearly within it {a). 

For instance, wliere a Hindu widow governed by tlie Mitaksliara 
school of law, dies without issue \e’Av\n^ striiikaiia property, an adopted 


(m) K* L. Sarksr’s Mimansa p.444* 

(a) Can$aitnr Bagla v, Htn Lai Bagla 33 C, JL J. 37s, 337-388. per. Mookerjee. J. 
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soil of her husbaiul taken in conjunction with another wile and a son 
ot her husband born of the womb ol a third wife inheiit, as her 
husband's sapindas to her stiidhaiia property, in equal shares. 

Bridha Gautama lays down the general rule that an adopted son 
endowed with excellent qualities and an after-born son are equal shaiers, 
Vasistha introduces an exceptional rule with regard to the inheritances 
to father's property, “if after he has been adopted, a legitimate 
son be born, then the dattaka shall obtain a fourth share." 

It was held, by their lordships of the Calcutta High Couit that 
this exception must not be extended to property inherited from 
step-mother. The judges observed : 

"Consequently we should not extend its application to cases 
not only not comprised strictly within its letter, but undoubtedly beyond 
its true .spirit : in this connection we may bear in mind that Hindu 
jurists, quite as English jurists (b) recognise the well known canon of 
interpretation that a special text or statute forming an exception to a 
general text or statute should be constructed strictly and applied 
only to the cases falling clearly within it ; the Mitakshara itself 
recognises the principle that where an exception exists to a general 
rule, the exception should he confined within the stiictest limits, 
.so as not to encroach unduly upon the lule (c)." 

III. The Hindu Law contains its own principles of e.'^osition, and 
questions arising under it cannot be determined on abstract reasoning or 
analogies borrowed from other systems of law, but must depend for their 
decision on the rules and doctrines enunciated by its oivn law-givers and 
recognised expounders {d). 

In a Calcutta case {d) the questions were, firstly, whether the 
expression ‘ bandhu ' would be confined only to those three classes of 
bhinna gotra sapindas that were mentioned in the Mitakshara, or whether 
any new class of heirs could be introduced under it ; and secondly, 
whether the word sapinda should be understood in a wide sense to 
include every person related by particles of the body, or whether it 
should be understood in a restricted sense, so as to exclude from 
inheritance eveiy one related through females beyond the fifth degree, 
and eveiy one related through males beyond the seventh degree. 

It was held, first, that the clas.se.s specified by Vijnaneswara cannot 
be added to ; and that the case of Giridharilal Roy v. Government of 

(6) Ubba V. Baiiloma (187;) L. R. 10 Ch. App. 479 . 4B4 ; Co. Uit 399 a. 

M Gangu V. Clianilra (1907) 33 Bom. 375 > Anaiiiit v. Han (1909) 33 Bom. 404 ; Datlaka Cbandi-lka 
See. V. 37 ; Mitakshara on Prayaschitta, Ed. Moghe, p. 384 ; W 

I/I) Ramtliamlra ilarlanS Wtuker v, Vtmyah ytnkalesk Koliekiir 30 C L. J. 573, 808-09 (T>. C.), 
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Bengal {e) was no autliority for the extension. 

It was further held that the relation of sapinda ceases lor purposes 
botli of marriage and of inheritance after five degrees in case of 
relationship through females. 

“ The limitation of five degrees clearly applies and can only apply 
to the bhiniia gotra sapindas. But it is contended that this limitation is 
confined to prohibition in respect of marriage. As lias already been 
observed, a part of the limitation appears to have been applied to the 
succession of samanagotra sapindas : their Lordships are unable to see 
on what principle it can be said that the other part relating to kinsmen 
wlio are equally sapindas, but belong to a differont gotra must be 
restricted to matrimonial affinity. 

In the absence of any authoritative text, their Lordships do not see 
their way merely on abstract reasoning to displace a view of the law 
whicli has received tlie recognition of the Courts in India and which the 
District Judge, an officer of great experience and learning says is 
accepted by "Public opinion," 

IV. Under the Dayabhaga School of Hindu Lmv a S 07 t is the 
preferential heir to inan ied daughter to the pitridatta ayantuka stridhana 
property of the mother (/ ). 

The decision depended upon the meaning of the expression 
Knnya, given by Jimutavahana in connection with his quotation from 
Manu in Ch. IV. Sec. 2, para 16. It appears that Srikrishna and 
Raghunannan use the term as meaning daughter generally. But from 
Ch. V of the Dayabhaga it is clear that Jimutavahana used it in the 
sense of an unmarried daughter. 

V. The principle of Hindu Imxv, ivhich invalidates a gift other than 
to a sentient being capable of accepting it, does not apply to a bequest to 
trustees for the establishment of an image and the worship of the Hindu 
deity after the testator's death, nor does it make such a bequest void {g). 

On a construction of the expression 

(Dayabhaga Ch. I. Para 21) and comments thereon, read with 
Shoolapani’s and Raghunandana's discussions as to tlie nature of sraddh 
and gift, etc., it was lield that the above principle of Hindu Law does not 
apply to such a bequest, 

" The view that no valid dedication of property can be made by a 
will to a deity, the image of which is not in existence at the time of the 
death of the testator, is based upon a double fiction, namely, first, that a 
Hindu deity is for all purposes a juridical person, and, secondly, that a 
dedication to the deity has the same characteristics and is subject to the 

(«1 ra M. I. A. 44S, C/J ProsatiH Kmfir Bose v. Sami Shoshi Ghosh (1908) 36 Cal, 86 (F. B.), 

(4) Bfmfattjtatli SmsIHlirUia v. Jiam Lai MaUn 37 Cal. laS (F, B.) 
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same restrictions as a gift to a human being. The first of these 
propositions is too broadly stated, and the second Is inconsistent with 
the first principles of jurisprudence." 

“The Hindu Law recognises dedications for the establishment of 
the image of a deity and for the maintenance and worship thereof. The 
property so dedicated to a pious purpose is placed extra-commercium 
and is entitled to special protection at the hands of the sovereign whose 
duty it is to intervene to prevent fraud and waste in dealing with 
religious endowments." 

SECTION 3. INTERPRETATION OF SPECIFIED TEXTS 

The principles of interpreting text-law do not shut out the necessity 
of verbally construing the Sanskrit text of the Hindu Law. Where a 
certain text-book has been acted on, its words must be construed ; 
specially when it is a regular treatise of comparetively recent times, 
such as, the Dayabiiaga, the Mitakshara, the Mayukha, the Viramitrodaya, 
etc. The said principles rather open the door to the subject of verbal 
construction. The Privy Council as well as the different High Courts 
in India have resorted to such verbal constructions in settling particular 
points, of which some illustations are given below : 

In Balwant Singh v. Rani Kishori (i), their Lordships of 
the Privy Council construed these texts : (I) Clause 27, Sec. 1, (II) 
Clause 21, (III) Clauses 9 and 10 of Sec. 5 and (IV) Clauses 1 and 2 
of Sec. 4 Ch. 1 of the Mitakshara as translated by Colebrooke : 

I. Clause 27, Sec. 7, Ch. 1 runs as follows ; 

“ Therefore, it is a settled point, that property in the paternal or 
ancestral estate is by birth, [although] the father had independent 
power in the disposal of effects other than immovables, for indispensable 
acts of duty and for purposes prescribed by texts of law, as gifts through 
affection, support of the family, relief from distress, and so forth : but 
he is subject to the control of his sons and the rest, in regard to the 
immovable estate, whether acquired by himself or inherited from his 
father or other predecessor ; since it is ordained, " though immovables 
or bipeds have been acquired by a man himself, a gift or sale of them 
should not be made without convening all the sons. They who are 
yet unbegotten, and they who are still in the womb, require the means 
of support, no gift or sale should therefore, be made," 

SIRT^fTfll 

it) ao All. a6j, 

III -32 
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II. Clause 21, rather that part of Clause 21, which forms 
Vijnaneshwara’s explanatory note to two Smriti passages, one from 
Yajnavalkya himself, and which is this : 

"They both relate to immovables which have descended from the 
iJaternal grandfather," 3?^ 1 

III. Clauses 9 and 10 of Sec. 5 run as under : 

‘‘So likewise, the grandson has a right of piohibitiou, if his 
Unseparated father is making a donation, or a sale, of effects inherited 
ffom the grandfather; but he has no right of interference, i( the effects 
were acquired by the father. On the contrary, he must acquiesce 
because he is dependent." 

" Consequently the difference is this : although he has a right by 
birth in his father’s and in his grand-father’s property, still since he is 
dependent on his father in regard to the paternal estate, and since the 
father has a predominant interest as it was acquired by himself, the son 
must acquiesce in the father’s disposal of his own acquired property : 
but since both have indiscriminately a right in the grand-father’s 
estate, the son has the power of interdiction [if the father be dissipating 
the property].’’ 

TOT 

iK^WTlt iWTflC UURf cUTTf^ 

f^qi:3P5ic5iTg^fqgj 

IV. Clauses 1 and 2, Sec. 4 are as follows : 

" The author explains what may not be divided, ‘ whatever else 
is acquired by the co-parcener himself, without detriment to the father’s 
estate, as a present from a father, or a gift at nuptials does not appertain 
to the co-heirs. Nor shall he, who recovers hereditary property, which 
jiad beeh taken away, give it up to the parceners ; nor what has been 
gained by science.” 

‘‘That which had been acquired by the co-parcener Iiimself 
Ithout any detriment to the goods of his father or mother oi which 
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has been received by him froin a iiiend, or obtained by mariiag'e, shall 
not appertain to the co-lieirs or brethien. Any property, which had 
descended in succession from ancestors, and had been seized by others, 
and remained unrecovered by the fathei and tlie rest througli inability 
or for any otlier cause, he, among the sons, who recovers it with the 
acquiescence of the rest, shall not give up to the brethren or other 
co-heirs: the person recovering it shall take such property,” 

5lS15i -arraJXlf 1 [Mitakshara] 

In the above-noted case the plaintiffs relied on clause I with the 
contention that an alienation by a father of self-acquired property is 
void, but the defendants relied on Clauses II, III and IV which were 
contradictory to Clause I : 

Their Lordships after oonsideimg the contiadiction decided the 
case as follows ; 

The effect of Clause 27 is that it does not negative the father’s 
right to alienate his self-acquired property, but that it only shows that 
his alienation may not be morally right. In fact, their Lordships adopt 
Sir Fiaticis Macnaghten's opinion on the point, which is also shown to 
have been adopted by Sir Thomas Strange, and substantially acted on 
by the High Courts of Bengal and Allahabad. Thus their Lordships 
do not exclusively proceed on the construction of the text, but also 
partly follow the principle laid down in the case of the Collector of 
Madura, This piinciple, however, which is, in substance, that of the 
Padartha Prabalya Adhikarana, is perhaps not quite legitimately 
applicable to the case. For here, there is a well recognised text book 
of law, the Mitakshara, governing the parlies which is pretty full and 
explicit. The construction of the text of this book should alone be 
decisive of the question raised. 

The construction of tliese texts by their Lordships is in accord 
with the Mimansa rules. At the outset, the words quoted by tlieir 
Lordships from clause 21 section 1 should be eliminated from 
consideration, for the simple reason that these words are the words of 
the Purvapakshin (the party whose views are refuted) which are to the 
effect that the property is by succession and not by birth. Then coming 
to the text mainly in question, that contained in clause 27 section 1, is 
not obligatory by the well-known Mimansa rule that what is recited as 
a reason does not of itself form an obligatory text. This principle is 
laid down in Hetubannigadadhikarana. This Adhikarana no doubt 
does say that the principal clause, in support of which a reason is given 
becomes bad for tlie recital. But it clearly says that what is recited as 
the reason is not itself obligatory. By the application of this maxim 
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to cltiuse 27 it is clear that the clause “ since it is ordained .... be 
made," has not the force of a Vidhi. Then, there remains the clause 
"But he is subject to . . , . or other predecessor," wliichis to be read 
with the opening clause " property in the paternal or ancestral estate 
is by birth,” by the Ekavakyata principle becomes subordinate and 
incidental. 

Then against the above words, clauses 9 and 10 of section 5 are 
to be considered, Clause 27, treats ancestral and self-acquired propeity 
in general terms while clauses 9 and 10 constitute a special rule, 
making a distinction between ancestral and self-acquired propeity, 
Therefore, by the maxim, called the Samanya Vishesha Adhikarana, 
the special clause prevails over tlie general, By Apachheda maxim 
also clauses 9 and 10 of section 5 prevail over clause 27, By this 
maxim when there is a conflict between two passages in the same woik 
the passage that comes after bars the one that precedes. Tims both by 
the Samanya Vishesha maxim and the Apachheda maxim, the clauses 
which lay down that, in respect of the self-acquired property of the 
father, the sons have no power to interfere with the disposal of it by 
the father, must prevail. Thus the right that a son acquires by birth 
in the father’s self-acquired property is reduced only to a claim of 
maintenance out of it, so long as the father does not dispose of it. 
Jimutavahana also explains this claim of the son to be a moral or 
spiritual duty on the part of the father. 

In Sri Salusii GitruUnga Swavti v. Sri Balnsu Ramalakshinavtma 


The decision 
as to the validi- 
ty of the adop- 
tion of an only 
son not in accord 
with Mlmansa 
rules. 


and Rad/ta Mohan (representative of Beni Prasad) 
v. Hardai Bibi (:«■) the question as regards the 
validity or otherwise of the adoption of an only son 
turned upon the interpretation of the following 
texts (Vasistha) : — 


(Ij Man formed of uterine blood and virile seed proceeds from 
liis mothei and his father as an effect fiom its cause. 

(2) Therefore the father and the mother have power to give, to 
sell and abandon their son. 


(3) But let him not give or receive in adoption an only son. 

(4) For he must remain to continue the line of ancestors, [as he 
saves the man (from put or hell;]. 

(5) Let a woman neither give or receive a son except with her 
husband’s permission. 

si^aa; 331 ^ ^jfaisnq- (*) 

(*) aS I. A. 113, at All, 460, aa Mad 398, 9 M. L. J. 67, j Bgai, L, R, aa6, 3 C, W, N, 4a^. 
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The text ol Satinaka is also important on this point ; " One having 
an only son should never give him in adoption ; one having sons should 
give a son (in adoption) with every effort," 

^s«f I 

9R?f3«f, 3?r^T!T II 

The passage ol the Mitakshara or the Dattaka Mimansa bearing 
on the point is not of importance as their authors professedly follow 
the texts of Vasistha and Saunaka, Mann has not said anything 
directly on the point. These passages will be considered later on. 

Applying die Mimansa rules, excepting the last sentence, the 
whole may be resolved into two main parts ; the first part consists of 
the first two sentences laying down the Vidhi that parents have the 
power of selling their son ; the second consists of the next two sentences 
laying down that the father must not either give away or receive an 
only son. In terms of the Mimansa rule as to Vidhi and Paryudasa, the 
first proposition forms the general (rule Samanya Vidhi) and the latter 
an exception {Parvudasa). The result is that, a man can give away his 
son, except when that son is the only son. Each of tlie above two 
propositions can be divided into two parts : one mandatory and the 
other a leason for it. The general Vidhi laying down the rule, that a 
father has power to give away his son, is supported by tlie reason that 
he, along with his wife, is the cause of his birth. The reason is an 
Aithavada or a mere explanation. The exceptional clause also is 
supported by a reason, and that reason too is an Arthavada. Some 
allege that the statement of a reason vitiates the Vidhi in support of 
which the reason is stated. If it were so, then, in this case, not only 
the exception would go out, but even the general rule laying down the 
power of the parents to give away their sons. There is no valid basis 
for the above proposition, the Drishta Adhilcarana states that a corrupt 
reason invalidates a Vidhi. By Hetubannigadadhikarana the reason 
stated is not to be taken as a condition precedent of the Vidhi, it is no 
more than a meie recital. The question, however, yet remains, whether 
the particular character of the reason stated in this case for the 
exception does not reduce to a nullity the exception itself. The reason 
‘‘ that an only son is required to continue the line of ancestors of the 
family in which he has been born," is not a corrupt one within the 
meaning of the Drishtahetu Adhikarana. Their Lordships of the Privy 
Council held in • the above case that the proposition prohibiting the 
giving or taking in adoption of an only son is a mere religious or moral 
prohibition, and has not the force of positive law. 

It has been said before that Drishtahetu Adhikarana takes 
exception to some worldly reasons, and would not permit such worldly 
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reasoiia lo serve the purpose of proper spiritual reasons. Tliis 
Adhikaran iciate.s mostly to the positive Smriti Law, so it maintains 
the superiority of spiritual reasons witli regard to tlie positive law. 
Viinaneshwara and Jimutavahana also holil that when a spititual rule 
clashes with an established rule of the Vyavahara Law, the former 
would be taken as merely a monitary precept. Sankara Jilintta whil ■ 
dealing with the principal Badha lays down that, where an Utpatti 
Vidhi conflicts with a positive Smritl Vidhi, the latter bars the former, 
These authors do not even say that when a spiritual rule and a rule of 
Vyavahara law harmonise with a spiritual reason, both are to be 
rejected as being monitary precepts. Vijnaneshwara says that according 
to Gautama’s Smritl text, a man has a proprietary right to a thing which 
he acquires for secular use. A priest requires a thing by officiating at 
a sacrifice. So he has a right of property to the thing by the positive 
(Vyavaliara) law. But there is a lule of the spiritual law, according to 
which, lie should not have acquired this property. Vijnaneshwara says 
that this spiiitual rule cannot be taken to interfere with the rule of 
positive law. It must be taken to be a mere religious precept, for the 
breach of which the man may expiate in the best way he can, but not 
by losing his proprietary right. This is a case of conflict between the 
positive and the spiritual law {a). 

Similarly, the well-known rule oi Pacitim valet of Jimutavahana may 
be referred to. He has clearly laid down that a person can use his 
self-acquired property in any way he pleases. But atextofVyasa 
says, a man should not sell or give away immovables and bipeds 
acquired by himself. He holds it to be a moral precept and a transaction 
done in violation of it must hold good. This is tlie conflict. But in 
the piesent case of prohibition of the gift of an only son it is admittedly 
a matter of the positive (Vyavahara) law, coupled with the spiritual 
reason. Both are concordant and there is no clash. Therefore, according 
to Jaimini or Vijnaneshwara and Jimutavahana the said proposition 
cannot be treated as merely monitary. Mere spiritual reason cannot 
reduce a Vyavahara Vidhi to a monitary precept for in that case 
the rules of succession laid tiowu by Jimutavahana would all be leduced 
to mere monitary mles. 

Their Lordships of the Calcutta High Court did not well consider 
{lilt. Justice Milter’s observation in the case of Rajah Upemira Lai y. 
itiexmati Ram Ptasanm mayi {b). 

"The institution of adoption as it exists among the Hindus is 
essentially religious institution. It originated chiefly, if not wholly, 
from nvbtives of religion ; and an act of adoption is to all intents and 
purposes a'religiong act, but one of such a nature that its religious and 

» Miiiwwa Rnlu p. 456, (b} 1 8 . L. R, 
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temporal aspects are wliolly insepaiable." 'By a man destitute of 
male issue ’ one, says Manu, ' must be substltuteil for a sou of some one 
description for the sake of the funeral cake, water and solemn rites.’ 
The subject of adoption is, tlierefoie, inseparable from the Hindu 
religion itself and all distinction between religious and legal injunctions 
must be inapplicable to it. 

Vijnaneslnvara follows Vaaistha’s text and says : “So an only son 
must not be given [nor accepted]." For Vasistha ordains " Let no 
man give or accept an only son." (Colebrooke’s Mitakshara Ch. I. 
Sec. 11. Para 11). TOT 5T I H tiN J'ST I 

The meaning of the word ' na deyah' which has been translated 
into ‘ must not ' has been suggested to be ‘ should not.’ The words of 
Vasistha form a patt of the same sentence, so the force of the word 
should be determined by the principle ofVakya (reading together). 
This being so the proper force of the said words is ‘ must not ’ and not 
‘ sliould not.' 


Let us now consider the text of Saunaka as considered by Nanda 
Pandit in the Dattaka Mimansa. The words are ‘ nakartUwycim ’ 
‘not to be made,’ might, no doubt, be taken to mean 'should not be 
made.’ But in that case the Vakya principle will be violated. The word 
‘ Kadachana' which means ‘ in no case,’ read with the words, 'should 
not be made,* makes the sense to be one of unqualified prohibition. 

The Mimansa principles thus show that the interpretation put on 
the texts in consideration by their Lordships of the Privy Council 
is not correct ; whatever the fact may be, the decision of the highest 
judicial tribunal has put an end to all discussions upon it [c). 

In Bhagivan Singh v. Bhagvaan Singh (d) their Lordships 

. , . ..of the Privy Council decided tlie following 

Adoption of 

mother's sister's matters : — 

dniight<M’ 8 ***and adoption of a mother’s sister's son by 

sister’s son in- a Hindu of any of the three regenerate classes, 
Brahman, Kshatlriya, and Vaishya, equally with 
the adoption of a daughter’s son, or a sister’s son is contrary to law and 
void. The ancient texts condemning such adoptions are not only 
admonitions, but have been judicially decided to be prohibitions 
of law for such a length of time that it is not now competent to a 
Court to treat them as open to question in this respect. 

(3) Tlie Judgment in the Collector of Madura v. Mutoo Ramalinga 
Sathapathy gives no sustenance to the conclusion that in order to 
bring a case under any rule of law laid clown by recogniserl authorities 
for Hindus generally, evidence must be given of actual events to show 


ic)K» L, Sarkar*s Mimaosa Rules p. 459* 


(i) a 6 1 . A. i$ 3 t All. 423 , 



S58 INTJiRPRE'l'A'flON OF HINDU LaW UY llRl'l'lSU COURTrf 


that, ill point of fact, the people subject to that general law, regulate 
their lives by it, 

The first point as decided by their Lordships and the position 
taken by them is unquestionable. ‘If texts as to the character of 
which doubts might be raised touching the question whether they 
were obligatory or recommendatory, have been judicially acted upon 
for a long time as obligatory, then even by the Mimansa principle 
laid down in the Padartha-Prabalya maxim their obligatoiy character 
cannot be denied. The principal text which was the subject of 
consideration in this case is that of Saunaka, in a pait of which the 
rule regarding the adoption of an only son also occurs.’ 

Nilakantha by applying Mimansa rules says that Saunaka does 
not recommend the exclusion of such relations from adoption. But 
Sakala’s text is stronger to show that these relations are ineligible for 
adoption, Dattaka Mimansa and Dattaka Chandrika, the leading 
treatises on adoption, held in high esteem from a long time, submitted 
to the authority of Sakala. However, the meaning of Sakala’s text 
should not be extended beyond its words ; and, also the extensive 
effect ascribed by some to the words 'having the reflection of a son' 
in the passage of Saunaka should not be tacitly accepted as proper. 
The operation of that text cannot be extended by analogy or on the 
basis of the reasoning that may be supposed to underlie it. Sakala 
would except daughter's son, sister’s son and the son of mother’s 
sister. The exception cannot be extended to the son of mother’s sister, 
nor to the son of any woman whose father was of the same gotra with 
the would-be adopter. Such an extended exclusion was sought to be 
introduced by the words "having smelt the forehead of the child, and 
having with clothes and the like adorned the boy bearing the reflection 
of a son, etc." These words only go to show how the adopter is to do 
certain acts towards the boy, and how the boy would appear when 
these acts are being performed, viz., that he would bear the reflection of 
a son. This clause cannot be detached from its place to make it serve 
the purpose of a Vidhi to the effect that he should be born of the 
womb of a female other than of the same Gotra {a). Nanda Pandit’s 
dictum starts a new idea which is not to be found in Saunaka’s passage. 
But this idea is against Nanda Pandit's own argument against Medhatithi 
that the question of procreation has nothing to do with the question of 
the substitution, of a son. Their Lordships of the Privy Council in the 
case of Bhagwan Singh v. Bhagwaa Singh held that the adoption of the 
mother’s sister’s son is invalid and also a fortiori held the adoption of 
the daughter’s son and sister’s son to be invalid among the three higher 
classes. 

(al Soe Book p. dXi.. xx. 9>i8. 
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SUBJECT INDEX 

A 

Abhava Achara 

sciniolihing like redvoHa ad abaurdum method 90, 140. 

Acbara 

not h.iving religious character, 47, 209. 

=Sniriti or practice, in conflict with a Srutl no authority, 47. 
practice, 209. 

Achara Kalpa Pratiahedha, 128. 

Achemana, 94, 200. 

Adhikarana 

akritishakti, 213. 

a Mimansia process of establishing principles of oonstruotion, 37. 
analysis of, by Ooiebrooks, 37, Preface p. ix. 
by K. L. Snrknr, 37. 
by Prof, Maxiiller, 91. 
called Hyiiya also, 38. 

Colobrooke, on, 146. 
consists of five pa? ts, 38 
Dtiahtamulakii, 200. 

Diishtamulaka Smntipramanaiia, 193. 

Gautama, on, 28, 
idtentical with Nyaya, 38. 

Illustrative oases of Interpretation, 12, 

£alpa-ButT<i — , 47. 

Lokavedai/a Sabda Akyuta, 213. 

Mlechohha piasiddh.i p.idiiTtha, 193. 

Padartba prabalya, 193. 

Smritya — , 47. 

Sandigdharthanlrapana — , 77. 

Shadhupada Prajuktaja, 213, 

Shastra Prasiddha padartba, 207, 211. 

Smriti pramanya, 193. 

Sruti pravaly.i, 193. 

Vikalpa — , 47 
Adhikarna Kaumudi 

a Miraansa work by Udiohyn BhaltaoLarya, 69, 

Adhikara Vidhia 

oorrespondenoe with modern ooinpetenoy of persons to contract etc, 32. 
explained, 174, 

Jaimini’s treatment of, hy introducing along with it the questions of 
property, 174. 

matters discussed by, 32, 175. 
of Budras and women, 32, 176. 
or Vidhis relating to title and oapaoity, 174, 

scprinciple for asoertaining those to whom the Vidbi texts are applicable, 158. 
yules regarding personal competency, 32, 175, 
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Aditya 

means a post, 99. 

Adhyahara 

impoitanoe of, in relation to Vakya principle, 78. 
included in Vakya principle, 79. 
restored to by Jimutavahana, 79. 

= insertion and variation of words, 79. 

Adopted son 

the reflection of a son, 176. 

Adoption 

oonstrnotion of texts of Vasistha and Saunaka as to the adoption of an only 
son by Mimansa rules, 254. 

four maxims referred to in Dattaka Mimansa in connection with and two 
maxims by Dattaka Chandiika, 232. 

of an only son the decision as to the validity of is not in accordance with 
Mimansa rules, 45, 254. 

of mother's sisters' son, daughter's son and sister's son invalid, 257, 
of a son hy oue of the co-widows, effeot of, 233. 
prohibition of the, of an only son, 254. 

three debts maxims invoked by Nilakantha to explain the subject of, 231. 
writers on the law of, referring to Amiksha Nyaya, 232. 

Agnyadhana, 105. 

Agnihetra 

daily and monthly, 179. 

Yagya, 30. 

how to be performed, 40. 

Agneyi 

a mantra, 99. 
ceremony, 176, 

Agnihotram Juhuyat, 33. 
ceremony, 179. 

Aindra Garhapatyam upatiihthate, 65, 89 , 75, 92. 
the meaning of latter clause, 63. 

Ajya 

a particular kind of ghee, 101 

Ajyabhaga 

= tan pasan, 56, 

Ajyani 

a class of bricks, 74,100. 

name of a mantra in Taittiriya Sanhita became a maxim, 74, 

Akankiha 

expectancy, 62, 67, 

Akriti 

general sense, 214. 

Akta 


as besmeared or anointed, 77, 
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Ambiguity 

patent and latent, 41. 

Amikiha, 108. 

maxim referred to by the author of the Battaka Chandrika in discussing the 
effect of adoption of a son by one of two co-widows, 233. 

Amnaya 

s= Veda, 49, 60. 

Ananyalabhya shahdartha, 98. 

Anandagiri 

quoting popular maxims, 130. 

Anarabbyadhita Vidhi 
Dr. Thlbaut on, 35. 

Anarthakya 

Mimansa corresponence of presumption against superfluity, 13, 

Anarthakya dosha 

= attributing meaninglessness, 13, 41, 48. 
fault of redundancy, SO, 

commented upon and illustrated by Jimutavabana, 49, 50. 
in Vidhivannigadadhikarana, 49, 
is appeaied to, in Arthavada,<40. 
recognised by modern writers, 51. 

Vakya is often resorted to In avoiding, 78. 

Vedas having— cannot ciaim eternity (objeotion), 49. 

Ancient text 

and modern text, 95. 

Angaa 

necessary for Yajna, 40. 

= details, 179. 

Anumana 

inference, 90, 140. 

Anusanga, 103, 

= the supplying of ellipses in some form or other, 78. 

Anuvada 

its importance in matter of law, 162, 
defined, 172. 

Jimutavahana referring to, '28. 
illustration of, 44, 

Anvaya 

another name of Vakya, 78. 

Apacheda maxim 

as explained by Jimutavahana, 224. 

Apadeva 

Bhatta Bhaskara work of his son Jiva Deva, 36. 
his explanation of the four principles, 64. 

Deva Swarupa-Viohara, the work of, 21 
defines Sruti, 60, 64, 
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ApadevB 

Us deflniUoa of Linga, 64, 72, 

Praknrana, 64. 

and hia son flourished in Muslim period, 21. 

his father Anant Deva a famous Mimansa writer, 21. 

Linga, view of, on, 72. 

Mimansa Myayaprakasa, Mimansa-lfyaya-Prakarana, Adhikarana Chandrika, 
Vadkautuhala and Apadeviu, by, 21. 
modernised this subject, 8. 
on Artha of a word, 68, 

Apadharma, 148, 

illustration of, 148. 

Apakartha 

and ITpakarsha, 78. 

Apaatamba 

Glrihya and Dharmaautraa of, 9, 

indicate the germs of Mimansa principles in 
Vedas, 47. 

on equal rights of sons to father’s wealth, 44. 

Sutras of, 9. 

uses mimansa principles, IS. 

Aphorisms 

Jaimini's their scope and objeot, 8, 

Appadiksbita 

Vidhirasayana by, 20. 

Application of texts 
Arthavada In, 160. 

Adhikara Vidhis in, 159. 

Atidesha (principle of reference) in, 158, 

Badha (principle of incongruity) in, 158, 
distinction between interpretation and of, 159, 
divisions of texts with reference to, 158. 
general principles of explained, 158. 

Heturannigadadhikarana in, 162. 

Erama, principle of, in, 158. 

principle of distinguishing between obligatory, non-obligatory and quasi< 
obligatory texts in, 153. 
rules as to, 158 

rules of Tantra and Praeanga in, 158. 

Uha (principle of adaptation) in, 158, 

Vidhivannigadadhikarana in, 160, 

Aprapabadha 

definition of, >187. 
illustration of, 187, 

Aprapta prapaka, 24, 28, ISO. 

5S pot apt to be spontaneously fulfilled, 27, 
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Apurva ianction 

in oonnootion with WamadhoyAs, 23, 
of ft VidW propoaitlon, 51. 

with reforenoe to Jaiimasthami ceremony as iUuatiated by Ragbunandana, 
235. 

• Artha 

=self-evident meaning, 64, 98. 
used in the sense of relief sought, 115. 

Arthaikatva axiom 48. 

double meaning should not be attaoted to a word or sentence, 52. 
its authority, 52. 

Arthapatti 

conoomitancy of sense, 90, 

irresistible oonclusion of truth from a oombination of facts, 140, 

Arthakrama, 112, 

a duty imposed by Kratwartha Vidhi, 34. 
and Pratipattikarma, 167. 
essential act, 168, 
as dealt with by Jaimlni, 177. 

Arthasastra 

authority of, 185, 115, 127. 
by Amarakosha, 185. 
meaning of, 185, 115, 127, 
moans rules of eauitablo relief, 116, 
an explanatory statement, 169, 
a moral precept, 54. 

Arthavada 

adoption of, in reoonoillng two oontradiotoiy texts, 56. 

eonoomitant of a Vidhi, 22. 

cannot tank as a Vidhi, 54. 

decree of subordination of, 55. 

distinction between Vidhi and, 22, 160. 

division of, 171, 

extent of modification of Vidhi by, 172. 

function of, to eulogise or condemn acts referred to in Vidhia, 171. 
how distinguished from Vidhi by the application of Hetuvannigadadhikarana, 
162. 

Vidbivannigadadhlkarana, 160, 

in Vedio law, what it is, 22. 
is in the nature of a gloss, 24, 
it is non-obligatory, 22. 

illustration of condemnatory and oommandatory, 171. 
illustration -of, -from Jimutavahana, 23, 161. 

,1aiminl‘'on, 49. 

may bo a Sruti, as explained by Kumarila, 70. 

non-obligatory texts called, 21. 

not to be raised toiVidhi, 22. 

not allowed to interfere with Vidhi, 22, 
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Arthavada 

other namo given to, by 

subdivision of, into Anuvada, Gunavada and Blmtiirthaviidti, 171. 

Vijnanoswara and Jirautavahana on, 54. 

Arthis plaintiff, 115. 

Arthibhavana, 36, 117, 

Ashwalayana 

Grihya and Dharma Sutras of, 9, 

Sutras of, 9, 

Auesiors, 916, 

Atidetha 

applioation of, to, to adopted son, 181. 
as explained by Savara 8wami,«179. 

Achaiakanda illustrates, 180. 
olassifioation of, 181, 

general and speoial, as treated by Jaimini, 183. 
illustration of, from Aoharakanda of the Smritis, 180. 
meaning of, as indiuated by Jaimini, 178. 

the principle by which the rules regarding one matter are made to bear on 
another, 158, 178, 
neoesslty of, 176. 

prlnoiple of, as disoussed by Raghunandana, 936. 

quotation from Maxwell in .oonneotion with, 189. 

the law of gifts is made applloable to that of wills by way of, 997. 

its equivalont in Roman Law, 154, 

Atreya 

a text of, 176. 

Avadaaa 

• »the last phrase of this olause, 78. 

Authorities 

of equal force, option oan be applied, 47, 

Avapa 

reverse of Tantrata, 189. 

Axioms 

affecting interpretation, 190. 
elementary proposition as are self-evident, 47. 
applicability of, to Vyavahara law, 55. 
dlsoussion of, 48. 

distinguished from general pxinoiples, 8. 
presumption against superfluity, 19. 

I, „ oontradiotion, 13. 

six, of interpretation, 48, 
what axe, 39. 

B. 

Badarayana 

on women and Sndras, 176. 
on Mimansa philosophy, 15. 
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Badha 

a piiTtioular form of contradiction, 9. 
applicability of, to Sniriti texts, 188-89. 
apraptn , 186, 
definition of, 55, 153, 185. 
piapta, 186. 

reooncillation of oonllioting texts by^ 139. 

Sree Bhatta's two-fold division of, 186, 
with regard to positive texts, 185. 

„ negative texts, 186. 

exclusion of repngnanoy, 186. 

Ballantyne, Dr. 

his observation on the Sutra Uteratiire, 16. 

Bauddha Saitraa 

valid or useless, 201. 

Baudhayana 

uses Mimansa principles, IS. 
larger share to the eldest son, on, IS. 

Barhi 

two meanings of, 73. 
primlary sense of, accepted, 73. 

Barhi devasadanama dami, 79, 87, 92. 

Barhi Nyaya 

as explained by Laugakshi, 72. 
a prakarana of Darsapaurnatnasi Nyaya, 72. 

Illustration of Linga prlnoiple', 86. 

Bench 

illustrates Aruni maxim, 96. 

Bhagawan Upavaria 

the first commentator of the Jaimini’s system, 18, 

Jalmini's scholiast, 18. 

rendered great service to Vedic literature, 18, 

Bhakshayet, 117. 

Bhartrihari 

died in 650 A. D., 17, IS. 

Bhatta Sankara Sree 

father of Nilafcantha, 20. 

Mimansa Bala Frakash, Mimansa Sara Sangraha by, 20, 72, 128, 
on dual charaoter of Linga, 72. 
treats Vikalpa Vidhis, 128. 

Bhavana, 37. 

Bhutarthavada 

recital of what has happened, 149. 
defined, 172, 

Brabmanas, 13. 

Brahma-Mimania-Sutra, 17. 

Ill- 34 
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Brihaanat! 

on tho basis of dsoUion, 127. 
on tho loss of dharnia, 127, 

Bi'aom 

explains the maxim ; Quod ab initio ...etc, 251. 
Buddha Deva 

studied Jaimlni’s system also, 18. 


C. 

Cha 

conjunctive particle, 178. 

Chandala, 103. 

Charu, 101. 

Chitra, 170. 

Chodana 

positive and negative, 22. 

Pradhana {or primary command), 24, 160. 

Vedlo command, if obligatory, 21. 

=ocmmand. is an injunction to do some aut, 35, 164. 

Chudmani 

on Atidesha, 181. 

Celebrooke 

gives the life of Madhara Achatya, 19. 

on the Adhikarana that the king hath no ownership in the soil, 146, 

on the importance and use of Mimansu, 43 ; Preface p, ix. 

translation of the text of Manu in connection with superuiity of Vakaya, 88, 

first annotator of Jaimiui, Bhagawasa Upavarsha, according to, 18. 

remarks of, on Kumarila'Bhatta’s commentary on Jaimini's work, 19. 

translated Mimansa Byayas or Adhekaranu into maxims, 91. 

Command 

primary, obligation imposed by, 30. 

Conflict of text! 

us dealt by Savara Swaml, 188. 

between a Smciti text and a Vedlo text by Oudumbari text, 196, 

between Smriti and Veda in regard to positive civil law, 196. 

between Smriti and Purana, 197. 

of usages in the same and different localities, 206. 

option in oases of direct, 58, 

reoonoillatiou of, by the Arthavada prinoiplo, 56, 

reocnoiliation of, between positive and negative texts, 58. 

reconciliation by referring to different subject matters, 57, 189. 

rules of, 42, 

their comparison with modern principles, 42, 

Siromanl, Br. on, 126. 

Bree Bhatta Sankara on, 126. 

Vedlo, must not be assumed, 195. 

scope of Tikas and Nibandhas to expiain, 42, 
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Construction 

avoiding Anarthiikyii, 13. 

four principles of Mimanan, viz., Sruti, Lingn, Vakya and Praknrnna, 12. 
broad rules of, 217. 

four principles of, in English books, 11. 
literal, proferenoe to, 103, 

Mimansa rules of, subtantially agree with the modern Engiish prinoiplos of 
oonstructiou, 12, 39. 
of statute, superfluity to be avoided, 12. 
of ahyena text, 163. 

of words and sentence of a statute, 157. 

should not be burdensome, 52. 

seven prinoiplosotiTi Smriti, 193. 

the prinoiplos of, called Vinlyoga Pram mas, 89. 

verbal, resorted to, where, 251. 

striot, 102, 

Contract 

maxims relating to, 153. 

Courts 

duty of, 8. 

Custom 

postion of up to eighth oentury, 243. 

Brihaspatl, on, 245. 

Eulluka, on, 244. 

Customs 

oalled Achara has no religious oharacter, 209. 

Brishtahetu Adhikarana in relation to, 241. 

deoided olases regarding, harmonize with the Mimmsa principles, 240. 

equivalent to Sadacharya, 242. 

in case of oonfliot with text, overrides the text, 43. 

in harmony with the Vedas prevail, 240. 

is local, 209. ' 

is powerful and overrules the sacred law, 191. 

is transcendental law, 42, 2 H. 

local, tribal and family, when authoritative, 246. 

no judioially reoognisod, 241, 

Padarthaprabalya Adlilkarana and Holaka Adhikarana m relation to, 241, 
relating to matters of Prayoga and Viniyoga, 240. 

Custom and usage 

Hindu, case decided by tlio British Indian Courts regarding, 247-58. 
third grand souroe of law as deolared by Manu, 43. 

Customary Law 

is looal though Vidhi geueral, 209. 

is recognised by Mimansakas in case of worldly matters, 210, 
seven principles of oonstruotion of, 193, 
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Oami 

meaning of, in Barhi Devasadanam dami, 73, 

= model Yaga, 30, 73, 80, 87, 112, 119, 169. 

Dattaka Chandrika 

applying pilnoiple of Atldeaha to adopted son, 181. 
quoting Kapijjala maxim, 101, 23^. 

regaiding two co>widows as adoptive motbets of a obild, 233. 

Dattaka Mimansa 

four maxima in conneotion with adoption referred to, in, 232, 
Franabbrita maxim referred to in, 232, 

Day a 

= heritage, 83. 

Dayada 

person on whom heritage devolves, 83. 

Debt 

three debts maxim, treated by Sankara Bhutto, 231. 
ground work of this Smritis, 34, 33. 

the great induenoe of the three debts maxim on Hindu nation, 231, 

Decision 

not to be bused on Sastras alone, 192 ; Preface p, ix. 

Dharma 

duty, definition of, S. 
loss of, when, 127, 

loss of, by unreasaonble judgment, 192, 

Dharma Sutras 

of Apastomba, Asbwalayana and others, 9. 

Prayoga, 9. 

Durga Puja 

animal sacrifiae in, vindloated, 235. 

Dushtamulaka Smriti Apramanya Adhikarana, 193, 197. 
its validity is questioned in case of selfish motive, 197. 

Sumarila Bhatta's view of, 197. 

Mandiik's view of, 197. 

Savara Swami and other Commentator’s view of, 198. 

Sutra relating to, 197. 

the Sutra has in view the Viaarjana Iioma, 198, 

Duty 

Sanskrit definition of, 21. 

Chodana liukshana Artha, 21. 

Dwayo Pranayanli Maxim, See MAXIM. 

E. 

Equity 

principles of, Hindu Law not wanting in, 148. 

Ecclesiastical Courts 

or spiritual law and Vyavahra law of (olassifloation of Vidhi), 28. 

■* differenoe between, 28, 



271 


F. 

Factum Valet 

doctrine of, attributed to Jimutavahana, 40, 204, 220, 
doctrine of, miscallod as, 220. 
in counection with usage law, 249. 

Vakya principle, 79. 

Jimutavahana resorts to Adhyahara, 79, 

Misinterpretion of, by the English judges, 225. 

misinterpretation of, violates the Linga, Vakya and Prakiirano piinoiples, 
227. 

whether the doctrine of, shared by Vijnaneswara, 204. 

F amily 

maintenance of, texts regarding, 228. 
institution, pervading influence of, 238. 

Family Corporation 

principle of, advocated by Jimutavahana and Vijnuneswarii, 210. 

Family 

continuity of, up to great grandson, 228. 

Father 

his power over ancestral and self-acquired property, 225. 
his power, under the Beqfal sohool to dispose of ancestral and salf-aoquired 
property, 226. 

Jimutavahana’s view, about father’s power, 225, 

nature of father's ownership over ancestral and uolf-aoquired property, 226. 

G. 

Gaga Bbatta 

Bhatta Chlntamani oontaining Tarkapnda and Ehanda Deya works of, 

92, 20. 

valuable treatise on Mimansa, 20. 

Garhapatya 

meaning of, 75,88. 

Garkapatyam upatisthathe 

meaning of, 65, 67, 69, 88, 92, 

Gaurava 

explains Laghava, 51. 

^useless multiplicity, 51. 

Gautama Sutra 

law of, authoritative InTreta, 128, 

different interpretation, by Vijnaneawaia and .Timutavahana, 219. 
on five parts of Nyaya, 28. 

Dharma Sutras of, regarding the origin of Mmiansa, 47. 

Gift 

text of Vyasa, on the subject of, 226. 
the law of, 227. 

to non-existent and Dharmasutras, of, 227, 

Gotra, 239, 
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Grihya Sutra 

of A.pnstnmbn, 9, 
of Ashvralayana, 9. 

Ghritena 

by ghee, 77, 

Guna Pradhana Axiom, 48. 

the fouith axiom, 54. 

illustrated by Uha and Badha, 54. 

holds equally good with the Vyavahara law, 55. 

Guna Sruti 

auxiliary clause, 54. 

Guna Vakya, 105, 

Gunavada, 109, 

definition of, 173. 

Guna Vidbii 

Subordinate to Viniyogn Vidhls, 55. 

=ndjeotive law, 31. 

includes both Viuiyoga and Prayogn Vidhls, 31. 

H. 

Habii 

barley and rice, 101. 

Hetuvannigadadbikarana, 150, 173. 

an important principle of distinguishing Arthavada from a Vidhi, 163, 
a topic in regard to texts which contain a clause containing the reason of the 
precept, 198. 
illustration of, 163. 

Jaimini's answer explaining it, 163. 
relates to religious ceremonies, 310. 
unwelcome customs disappear by the lielp of, 310. 

Hetudaribanat, 198. 

Hindu Jurisprudence, See Book I of this work. 

Hindu Law 

always attached to its rules of interpretation, 5. 

blended with religion, 7. 

based on considerations of spiritual benefit, 31. 

commentaries on, classes of, 43. 

interpretation always in the htnds of Pundits, 9. 

independent of the state, 9. 

Mlmanua prinoiples of interpreUtion are of Immense benefit tor the study 
of, 8. 

Importance of rules of interpretation, in, 5. 

Hinayeta, 131. 

Hindu Literature 

peculiar mode of argumentation, 37. 

Holaka Maxim, See 
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I. 


lllegalty and Irregularity 

distlnotlon between, 40, 

made in Hindu system, 40. 


Inheritance 

different views of Vijnaneawara and Jimntavahana regarding, 216. 
ezolusioji from by reason of certain causes of disability, 174. 
principles, how developed, 216. 

Interpretation 

Arthaikatva axiom of, 52-54. 

as treated by Jaimlni. Laugakshi and Apadeva with reference to Vmiyoga 
Vidhis, 32. 
axioms of, 48-58. 

distinction between application of and dealing with principles of, 159. 
four general principles of, explained, 60. 

explanation of Laugakshi, Bhaskara, 63. 

Apadeva, 64. 

Kumaril Bhatta, 65. 

Savara Swami, 67, 

Udichya Bhattaoharya, 69, 

general lines of, reseinblanee and difference followed by English and Hindu 
authors, 39, 148, 

general principles of Mimansu rules of, 54. 

Gunapiadhana axiom of, 54. 

Hindu and English systems of, compared, 39. 
substantial similarity, 12, 39. 

Hindu system of, its Vedio origin, 9. 

illustrative oases of, are Nyayas on Adhikara cases, 12. 

law of, modern, does not distinguish between axioms and principles of con- 
struction, 9. 

Laghava axiom of, 51. 

Linga principle of, 71. 
maxims relating to, 91—157. 
maxims relating to words, 93. 

Mimansa principles of, analysis of the subject, 47, 

Mimansa rulos of, as applied to and as apphed by digest writers, 215—239, 
Mimansa system of, not by heimeneutio method, 10. 
modern tioatment of, 6, 
necessity of, 6. 

object of all, is to determine the intention conveyed in the language, 10, 
observation of Sir J, Edge on Mimansa system of, 7. 
of Hindu law by British Courts, 240. 
of law by Judges, 6, 

of Uw occupied higher place amongst ancient jurists than amongst modern 
jurists, 6. ' 

of law important branch of adjeotive law, 6. 

Frakaiana principle of,- 80. 

principles of, in the nature of axioms, 8, 12, 

prlnoiples, in Smrltis, 191, 
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Interpretation 

piinaiplBB, of, other than maxims, 157. 
mlea of, iuiportanoo of, 6, 
rules of, rogardlng Smriti texts and usages, 191. 
rules of, as dealt by Jaimini Sutras, 5. 

Samanjasya axiom of, 55. 

Sartbakya axiom of 48, 

Six principles of, t, e.. Sruti, Linga, Vakya, Prakaruna, Krania and Saraakbya, 
59, 83, 

Sruti principle of, 69. 

subject of, involves two questions, 46, 

subject of, Jaimini reduces to Philosophy, 15. 

treatment of, by Sir Peter Benson, Maxwell, 10. 

two cardial questions of, 11. 

similar rules in Mimansa, 19, 

four principles deduced, 11, 

utility of the presumption of the substantive law in matters of, 236. 

Vakya principle of, 76. 

Vlkalpya axiom of, 58, 

Jimutavahana 

absolute disposing power of the father or a ooparoener by use of Mimansa 
sutras, on, 14. 

Arthaikaiva, on, 52. 

oonoeption of property, according to, 215. 
different designations of four priaoiples, on, 71. 
different interpretations of Gautama Sutras by, 218. 
doctrine of factum valet attributed to, 220. 

Dwaya pranayanti maxim as explained by, 221, 

ellipsis maxim, on, 110, 

explains Vidhivannigadadhikarana, 49. 

follows Holaka maxim, 52. 

gaxirava principle, on, 52. 

his explanation of Apaoheda maxim, 224. 

instance of divergence of opinion between Vijnaneswara and, 219. 

Ztama Vidhis, on, 234, 

Laghava axiom, on, 51—52. 

Parisankhya, on, 26. 

praotial application on Arthavada maxim, 23. 

principles of spiritual benedtand that of family corporation as advooated by 
319. 

quotation from, showing his adoption of Arthavada principle in explaining 
the faotum valet doctrine, 220, 
refers to hlaok-kidney bean maxim, 118. 

resorts to Linga, Vakya and Ptakarana principles of construction, 76. 
resorts to Adhyahara regarding faotum valet controversy, 79. 

Samanjasya axiom, on, 55, 57. 
superiority of Linga over Vakya, 89. 

lUkarUbyata, 89. 
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Jimutavahana 

refers to black-kid ney-liean innxira, 118. 

spiritual doctrine of property, in aooordanoe with Mami, on, 219. 
text as to the time of partition is not a Vidhi but Anuvada, on, 38, 
the iaw of wills and gifts, on, 227, 

view of, as to father's power over ancestral and self-acquired property, 335, 
view of, regarding inheritance and succession, compared with Vijnaneswara, 
216. 

Jacob 

Colonel, author of Ijuukika Nyayanjali, 139. 
his rendering of Maxim Rurhiyyagapnhariiti, 130. • 

Jaimini 

age of, 16, 17. 

thirteenth century Is a mistake, 18. 
and Panini, comparison of time, 17. 
author of Mimansa aphorisms, 9, 

does not admit their authority, 9. 
distinguishes between a positive rule and a rnls of conscience, 34. 
father of Hindu Jurisprudence, 34. 
founder of Mimansa system, 16. 

laying down three great presumptions of the siilHtintive Smriti l.iw, 2)6. 

lived before 650 A. 13. and before Buddha, 18. 

on Arthakrama, 34, 177, 

on ndhikarann, 38, 

on conflict of uango, 206. 

on Gunnpradhana, 54. 

on Erama, 30, 177, 

on Linga principle, 71, 75. 

on Pathakraina, 177. 

on Prakarana principle, 80. 

on Pratipatti karma, 34. 

on Srutikram.i, 177. 

on Sudras and women, 176. 

on treatment of Smriti and usage l,iw, L9l. 

on Vakya principle, 76. 

on Vidhi and Namdheya, 34. 

on Vlniyoga Vidhi, 32. 

Panohtantra mentions, 17. 
positive law of, mainly religions, 34. 

recognises approved usages only, 210. ,, 

rules of, not freely applied to positive i.iw, 44. 

Sutras deal with rules of interpretation, 47. 

five ol,isaes,‘47. 

system of mimansa, followers of, 18. 
treatment of Laukika Nyayas by, 129. 

the word, irregularly formed, not mentioned in Panini or Mnh.ihhashya, 17, 

Jaimini Sutra 

olassifioation of, 16, 

do not invalidate local or tribal customs, 210, 

111—25 
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Jaitnini Sutras 

mentions the names of Bndiiri, Badarnyanii, Lalukyann A.itisa.yana, 17. 

not oleoT without understanding Stoargalcamo Yajeta, 31. 

the germs of the prlnolple of exoluaion from inheritanoe oontalned in, 174, 

Jones, Sir William 

approves method of interpretation, on, 14. 
about £aUuka's commentary on Mann, 14. 
disoardslconoolastic reasonings of the Buddhists, J4, 

Judges 

interpretation of law, by, 6. 

Judgment 

unreasonable, there is loss of Dharma, 1S7. 

Jurisprudence See Book I of this work. 


K. 

Kadaehana starirasi nendrasasehasi 

ssthou Indra evor preserve and not destroy us, 75, 

Kaimutika Nyaya, 41, 

Kalanja Maxim See MAXIM, 

as an illustration of Fratishedha 115, 

Kalpa 

S5 Implied, 64. 

Kalpa sutraa 

Angas of the Vedas, 47, 

also known as Prayoga Sutrassrules of applioation, 9, 
Kalpa tulradhikarana, 47, 

Kalpya nishedhas 
implied, 36. 

Kalpya Vidbis, 128. 

= Xuiinittiku Vidhis, 38. 

Kamya Vidhis 

deal with worldly matters, 34, 

and Nitya Vidhis explained and difTerenthited, 35. 

Jaimini's treatment of, 33. 

Kamya Vagya 

Jaimini's treatment ot, ITS. 

Kapaia 

as Lllustratioii of wooden sword uidxim, 95. 

Kapijjala maxim See MAXIM. 

Karanavyutpatti, 169. 

Karik 

on Sarthakya Axiom, 48. 
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Karma « *’* ■ 

law of, 16. ' 

saorifloUl oereniony, in relation to primary oOnimand, 30, ' ' ’ ' 

Metaphysioa of, 15. i • . 

Karmadharaya, 103. 

Kaahiram 

quoting maxim "niorp words more meaning" in his oomraentary on Suddhi- 
tatwa, 130, 

Katyayana 

Srauta Sutra of, 17. 

text of, disouased by Jiniutavahana, 49, 50, 

Kausbitaki Brahmana, 17, 

Keahava 

meaning of, in Sruti sense, 94. 

Khandadeva 

Bhatta Bipika, Bhattaraha.syam and Mima ns, i Eaustnbha are the works of, 20, 
follower of Bhatta's school, 20. 

Krama 

principle of and Vyavahara law, 178 
illustration of, 178, 

its important in Vedio ceremonies and suuoesaion of heirs, 63, 

=tlie principle by which the order in which the texts are to be applied is 
determined, 32, 158. 

Krama Vidbis 

illustration of, 234. 

the three chief kramas : Sruti, Artha and Patha, 177. 
their bearing on Vyavahara law, 177. 

Kratu Vidbi, 34. 

Kratu Dharma 

positive duty, 56, 220. 

and Furushadharma distinguished, 165. 

is positive law, 167. 

Kratwartha Vidbis, 33. 

Nitya and Eamya, 34. 

very neat to positive civil Uw of Austin, 33. 

Krisbnala Nyaya 

is an illustration of Badha, 186, 

Kulluka 

all Vedio texts not Vidhis, 23. 

Arthavada, on, 22. 

oommentator on Mauu, 14. 

the importance of Miminsa rules, 5. 

Kumarila Bhatta 

and Savara Swami belong to conservative school of Miinansa, 13. 
age of, anterior to Sankara, 19. 
annotator of Savara Swami, 19. 
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KumariU Bhatta 

Bhatta's Pnilas of, 18. 

Oolebrooke's remarks on the work of, 19. 

oonfincd the subjeot to religious and metaphyaioiil iiuostions. 8. 

condemns foreign usage, 211. 

conflict of usage, on, 206. 

oonstruotion of Aruni maxim, 78. 

differentiates Sruti and Linga, 60. 

differentiates Vakya and Piakarana, 67. 

differentiates Vidhi, Nyama and Parisankhya, 35. 

disoriniination of, of Vakya on the one hand and Sruti and Linga on the 
other, 66. 

first to systematise the general iirinoipies of Mimansa Sutras, 18. 

four prinoiples, explanation of, 65. 

great oommentator of Jaimini’s works, 18. 

identified with Tantatita, 17. 

Linga, on, 73. 

red-coloured maxim, on, 98. 

Slukavartikd of, 18, 73. 

Sruti, definition of, 60. 

Sruti, Linga and Vakya, explanation of, 66. 

Tantravartika of, 18. 

Vakya, definition of, 66, 67. 


Kunte 

his explanation of the prinoiples, 63. 
author of Saddarshanaohintanika, 63, 

L. 

Laghava Axiom. 48, 51, 

when one rule would suffice, more must not be assumed 51. 
simpler oonstruotion, 51. 


Lakihana 

another name linga hy Jimutavahana, 71. 
ayoidanoe of. 169. 


Lakshana Artha 

sense gathered by implioation. 64. 98. 
used for ‘ Linga 75. 

Laugakahi Bhaska~a 

Artha Samgraha hy, 30. 

Barhi maxim, explanation of, 73. 

Bbahana-Samgraha and Bhabakalpalata, works of the father of, 30. 
calls ths mimansa prinoiples of oonstruotion Viniyoga Framanas, 59. 
four principles, explanation of, 61, 63. 

Ealanja maxim, explanation of, 116. 

Linga, definition of, 73, 
modernised the subjeot, 8. 

Paryudasa, explauation of, 133. 

Parna wood maxim, on, six prinoiplos of interpretation 32. 

^ruti principle, definition of, 60. 
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Laukika Nyayai 

arc authoritative, 129 

are the uondented good ernsc of the nation, 129. 
or popular maxims, 9. Spp MAXIMS. 

Laukika Nyayanjali 

edited by Colonel Jauob, 129. 

having the foroo of Saatra aa regarded by Mimausakaa, 129. 

Nyaya Batnakarn b.v Baghunath, 129. 

Law 

and religion blended together, 196, 
ease, and statute law, 190. 
oommon, what it is, 9. 

five olasses of, namely Vidhi, Nishedha (or Pratiahedha), Arthavada, 
Namadbeya and Mantras, 21, 

independent of State ao impertauoe is given to Mimansa rules, S, 9. 
aaored, and Arthasaatia, 191, 

State-made, can ohange with times but not oanonioal law, 6. 
springs from oustoma and uaagaa in every other oountry, 9. 
spiritual and civil, difference between, 28. 

Law-givers 

atruok a moan between static law and ever changing law by providing elaatio 
rules of interprotation, 6, 

LegiiUtion, theory of. See THifiOEY. 

Legal principles 

fundamental, 151, 

Linga 

definition of, 39, 72, 
mimansa sense of, 72, 
distinction between Vakya and, 75, 84, 
two meanings of, 71. 

Xumariia Bhatta on, 72, 

Laksbaiia Artha, another name for, 75. 
suggestive power of ideas, 64. 

Sree Bhatta Sankara on the dual oharacter of, 73, 

Linga Principle = principle of context, 32, 50, 91. 
application of, 79. 

Barhi maxim, an illustration of, 73, 

uoustruction of, by Digest writers, 73. 

definition of, by Apadeva and Langakshi Bhashkara, 72. 

digest writers regarding, 75, 

eternity of the Vedas by, 76. 

establishes the eternity of the Vedas, 76. 

iliustratod by, 72. 

Jaimini differentiates, from Artha, 75. 

Jaimini on, 73, 

Langakshi Bhaskhara taking a narrow view of, 74, 
of two kinds, 72, 
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Linga Principle 

superiority of, over Vakya, 61, 86, 

two meaning's of generiii and apoolal Mimanan sense, 71. 

two foid applioation of, 63. 

Lingashabda Samartha 

= the voeabuiar pTlnniple, 154. 

Lingatamabaya 

Pranabhrit and Ajyanl to Mantras by, 74. 

=embodiment of the Linga, 75 

Loka>vedayo , 

Shabd Aikyata Adhi katana, 213. 

M 

Madhaba Acharya 

acooiint of the life of given by Colebrooke, 19. 
his explanation of Gaurava Axiom, Si. 

Laghava axiom, 51, 

Minister and Priest of Bukka Baya and Harihara, 19, 

Nyayainalaviatara by, 51, 19. 

contains an enumeration of Kyayas, 10, 

Malamasatatwa 

Raghunath showing difforenoe between Pratishedha and Paryudasa as illus- 
trated by, in, 336, 

Mandlik 

interpretation of the adoption of an only son, 173, 

Mantra 

a peouliar class of texts ooourring in the Vedas, 25, 21. 

a sacrifioial formulae, 159, 

dednition of, 159. 

hymn addressed to Gods, 197. 

Mantra Linga Maxim 

explaining Barhi maxim. 73. 

Jamini on, 73, 

Manu 

law of, authoritative in the Satya Yuga, 128, 

Smiiti, how to be interpreted, 5, 
iinalifioation of a girl to be married, 28. 

Manuihyadharma 

^ distinotion between kratu-dharma and, 165, 

obligatory in a certain sense, as oomp.4red with Arthavada, 168. 
moral duty, 210, 56. 
individual virtue, 105. 
a duty of individual consoienoe, 166. 

Matvarthalaktana, 170, 

Max-Muller 

on Mimansa system of interpretation, 7. 
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Maxim. 

abhikraraiinadii, the sbepplng forward, 107. 
abbiniarshana, 1.22. 

abaoluta aententia non4ndiget—a poaltlve statement is not in need of any 
intopreter, 154. 

0 word once uttered must have only one meaning, 53. 

iiiustratioii of, 53. 

a word ooouring once cannot be taken both in its primary and secondary 
sense, 139, 

a verbia legia non eat reoendendum— no interpretation is to be made oontTary 
to the express letter of the statute, 153. 

ad ea quoe freqiijntiaa aceidunt jura adaplantiir—t\iB liws are .idapted to 
those oases which most frequentiy occur, ISO, 
acta exteriora indicant interiora aeoreta —acts indicate the intention, MS. 
allegana contraria non eat audiendua—he is not to be heard who alleges 
things eontradictory to each other, 150, 
amiksha, 333. 

asambandha, the principle ofnon-inutual connection, 83. 
analysis of, 91, 
nngapurvabheda. 111. 

angangi, the, of the subordinate and the principal, 107. 

anritavada of the prohibition of speaking untruth is positive law, 113. 

anusanga or ellipsis, 110, 

apaohheda, losing hold, 135, 149, 334. 

nrthavada, 104, 

argumentum ab ineonvenienti phirimum volet in lege— an .irgiiinent drawn 
from inconvenienoo is forcible in law, 151. 
arunl or red ooloured, 95. 

illustrates the principle of construction, 78, 
aruni and wooden sword relate to the distinction between adjective 
substantives and verbs, 96, 

illustration of, 96. " 

baikankata varana, 105, 
barhi, illustration of Linga principle, 85, 73. 
be oif, 13t, 

bearing on the interpretation of prohibltorv and iipp.irently oonfltpting 
texts (Class III), 114, 93. 

bearing on the construction of sentences and texts (Class II), 103 93, 

beating the air, 138. 

beggar planting his footing, 13 i. 

better is a certain karshnpain than an uncertain Hishkii, I3S, 

Bhumirdhic, 136. 
black-kidney-bean, 230, 118. 

Brahman bandhu ascetic, 134. 

Brahman and the hn'y traveller, 141, 131. 

carter who would he beheaded rather than pay a hundred but will at once 
pay five score, 137. 
catching at straws, 138. 
cattle and the bull, 141, 131. 
causing to be done is to do, 130, 
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Msxini 

flUssiflodt\on ot, 93 
olo^ing of the hst, 107 

ceasante latione legis cesaat tpsa lei^rejiwn is the soul ol the lew, end when 
the reason ot any partioular law ceases, so does the law itsell, 150. 
oolleoted trom Mann Smiti having legal oharaoter, 14(1 — 48 
oonohshell and the hour of the day, 135 

ooniiho prcBcedena admpon debeet pitnsqiiam seqiinfot effectiia — i condition 
must be fulfilled before the effect can follow, 154 
oow and the curdled milk, 141, 133 
crow s eyeball, 139, 129 
crow B teeth, examination ol a, 131 
crow and the palmyra liuit, 139 

ciuient sense steals awas that winch is derived tiom root, IIQ, 

( urrent sense usage, 94 
daybreak in the vicinity, 138 
defined and explained, 91 
definition alone is no proof, 130 

discussing the selection ot an auspicious moment after the thing li vs lire idy 
been done, 136 

disposing power only belong to the ownei, 144 
do not make two sentences or ideas when one is possible, 130 
do not strike at your own existence, 132 
Dwayo pianayanti, 119, 221, 222. 

bearing of, on the general agreement of the Minmnsi system, 224. 
explained, 119. 

on connection with widow's right to surresd to liusbind s property, 

221 . 

violated in interpreting Jimutavahanu, 225 
texts in relation to, 119. 
eating from the the brazen vessel, 130 
Ekayakyata or complex sentence, 154, 109, 
its converse, Vnkyabhed i, 109 

ellipsis, IIO. 

equivalent to a headnote, 91. 

Ei antecedentibua ei coneeruentibua fit aptinu tiUei pi etation—'i passage will 
be best interpreted by reference to that winch precedes and follows it, 153 
Evpreaaio uniua eH crefusto nffcints— the expies-. mention of one thing implies 
the inclusion of another, 151, 
fetching water,! 14, 141 

fifty in a hundred or greater inoliiJes the le-is 111), 
five divisions ot, 91 

foreign words in their foreign sense 94 

illustration ot, 93 

frog's leap, 138 

frog in the well, l38 

general clauses, lOO 

general and the partioular, 126, 141 

general resemblance between western legal and Hindu legal, 148, 
go not far if you find it as your band, 133, 



grdhpiiiiya, or household firp, 1U4. 
its offocts, 68. 

may moan Indrii by LiniSii piinoipio, 65, 

housB-hotd firo by tiniti principle, 65, 

Valcya principle plays a suhordin.ite part in explaining, 86. 
great and the small iish, 5,1. 

grahaikattva, or single cup or, regarding general clauses, 100, 334. 
habis, duality of, 101. 

Haeredilaa nunquam nacendit — the right of inhoritanoo never linoaliy asconds, 
15B. 

half and half, 136. 

having to deal with the needle and the boiler, 137, 

having legal signirioanoe, 139. 

hetuvanhigada, 108. 

how to dig earth by a post, 136. 

he has the right who has the want, the power and the wit, 139, 

Holaka, 307, 310. 

oonoluaion of Holaka Idutr.is, 310. 

Jimutavahana referring to, 51. 
meaning of, 307. 
opponents view of, 308. 
outooine of Laghava axiom, 51. 

If a thing is onoc done, the roiiuiroments of Bastra in that respect is 
fulfilled, 139. 

I(/naranHa faoli ejiatiaal, iynorantiu Jarie non (.’xcusufs ignorance of fact oxeusos 
ignorance of law does not excuse, 153, 

Incidental, 107. 
individual virtue, 105. 

Tnjuranonreimtacauseselproxinwapjetatur iii law the immediate and not 
the remote cause of any event is regarded, 153, 
in the same passage a word occurring onue cannot bo taken in its primary 
and secondary sense, 139. 
in hundred is fifty, 150, 

Ishtigomiya, in oonnootion with adoption, 333, 

Isaushyeniya vishesha dharmatsidesha, or whiuh means that referenoes for 
details are proper between what arc OQual and proper, 113. 

Jateshti, in conneotion with adoption, 333, 
join at one end, break at the other, 133. 
kaimutlka, 113. 

Kalanja, 116, 331. 

Kapijjala or iiatridge, 101, 331. 334. 
king oan do no wrong, ISO, 

king not the owner of the soil of his dominion, 145.' 

Kshameshti, or the hurnt-ofifering, 113, 
lamp on the threshold, 131, 141. 
lamp in the centre, 138. 
larger fish eating the smaller, 133. 141, 

Legsa posteriores prioj es contrariaa abroynnt — when the iprovisious of a later 
statute are opposed to those of an earlier, the earlier statute is 
oonsldered as repealed, 149. 

III-36 
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Maxim 

leal lion coyib ad impossible — tliu Uw doos not Koek to uuminItUiun to do that 
whioli he oanuot possibly porfonii, 153. 
like ouTOs tlio like, 139. 
lion’s look, 139. 
lion's glance, 137. 

loss of limh is not disquiiliiloiition, 143. 
lost horses and the burnt diariots, 133. 

Maitra-varuna, 113, 330. 

mangotope, or what predominates gives the name, 133, 141. 
mantra Linga or, of implied Vidhis, 105. 

Mellius cat pstere foutes qmm sectari rivulos— it is better to seek the 
fountains than to follow the rivulets, 154. 

Memo est Haires Viventis—no one can be heir during the lifetime of his 
anoestor, 153. 

Mimansii Nyaya or Adhikarana translated into, 91, 

mithasambandha or vatraghni, or the mutually connected clauses, 106, 

more words, more meaning, 48, 130, 154, 157. 

multiplicity of sense must not be attributed to the same word, 99. 

mushitikarandi or closing of the fist, 107. 

No, tau pasan karati, 133. 
nearer the better, 135. 

nearuesB of position is not nearness in sense, 135. 

Nemo debet bis vexari pro maet eadem causa— it is a rule of law, that a man 
shall not be.twloo vexed for one and the same cause, 153. 

Neoessitas Inducit Frivilegium quoad Jura Privata — with respect to private 
Tights neoeaaity privileges a person acting under its Inflnenoe, 149. 
nishada-sthapati or low caste-priest, 103, 330. 

Nivita, 103, 

Nova eontituto futuris Formam imponere debt non prmteritis—u legislative 

enactment ought to be prospeotive and not retrospaotiva in its operation 
149. • ’ 

of miscellaneous ohsraoter (class V), 93. 
one riding on ahorse cannot be over taken on an ass, 133. 
one’s own body does not hinder one, 136. 

Omne majus eontinet in sc minus, the greater eontains the less, 151, 

Optimm Interpres Rerum Usus— usage is the best interpreter of things, 155, 
Padarthsi Prahalya, 130, 
interpretation of, by Eumarila, 300. 

by Suvara, 199. 

Savara’a view of the sutrns regarding, 199, 
sutras relating, to, 155. 

Panka prakshalanu, 139. 

Parnk-wood, 86. 

availed of in oxplaiuing Vaky.i prinoiplo, 77, 

Fashvaikatwa or single animal, 101. 

Fhalaohamasa, 99, 
pillar, 105. 
pillar saorifioer, 100, 

figurative senso of, 100, 
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Maxim 

popular moaniug, 84, 

II ovorpowora the Pt,vrmologioiil, 94, 130 

popular (Class IV), 03, 1S9, 
pradesh-arabhya, 123, 
poverty is not a disqualifloation, 142, 
pranabhrita, 100, 232. 

illustrates Ling.i principle, 174. 
moaning of, 74. 

one objeot of a class gives name to the whole class, 100. 
name of mantra in Taittriya Sanhitu became a, 74. 

Frastara praharana or of throwing grass into the fire, 103. 

Pratishiddha — dravya, 122. 
prevention is better than cure, 134. 
proclaiming the name of a son before ha is born, 136, 
property can never remain in abeyance, 144. 
property must vest in some person real or ide.il, 194. 
public policy and legislative policy, on, 148, 149, i 

Quando Jus Domini Regis et Subditi concurrunt Jus Regis praeferridebect — 
where the title of the king and the title of a subiect concur, the king's 
title shall be preferred, ISO, 

Qui per Alium Facit per Seipstim Faoere Kidefwr— he who does an act through 
the medium of another part, is in law considered ns doing it himself, 153, 
Quod ab initio non valet in Traotu Tempories non convaiascii— that which is 
originally void, does not by lapse of time become valid, 151, 

Bathakara, 103. 

Batrl satra, 102. 

regarding the ooinpetency of women, 142. 

extinction of ownership, 144, 
law of descent, 1S3. 
necessity of quallficationa, 142, 
ownership of property, 144. 

Pratiahedha or prohibition proper, 116, 115. 

Paryudasa or exceptional and qualified prohibitions and the 
like, 122, 116, 
transfer of property, 153, 

relating to the alternative clauses and adjustment of general and partionlar 
Vidhis, 116, 125. 

conditions to be observed by the performer of act, 143, 
crown, 150. 

equitable application of Smrlti texts, 116, 127. 
fundamental legal principles, 151, 
interpretation, 153. 

interpretation of words (class I), 93, 94, 
law of contract, 153. 
logic, 150, 

legislative policy, 149. 

negative rules and conflict of texts, public policy, 143. 
resultless being subordinate to that which has a result, 131, 

Hex non protest peccare— the king can do no wrong, 150, 
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Maxim 

ruminating the iiir, 188. 

8alit.a Populi auprema EiAB— publio weir.ira is the lugheut law or the interest of 
the individual should be sunk m that of the oomiminity, 148. 

Samanasyat, 113. 

same term having same moaning in modern nnd nnuiont toxts, 95. 
same word must not have several meanings, 98. 

Sanyogaprithaka, 122. 

Saptadasharatri or the seventeen cubits, pillar. 10.5, 

Satvadakshina, 14, 98, 230, 

Saatrio usage of words, 98. 

sense of a vague word to bo gathered from what lollows, 100. 
ftensiia Vtrbonm Eexoauaa ilieendi aceipiemlua esf — the sense of tlie words 
ought to be taken from the ooension of speaking them, 154. 
Shakunigrnhkngsi, 130, 
shushkesti, 136. 
shodsin oup, 116, 

showing the nose by moving the hand round the haok part of the lioad, 135, 

8ic Interpretandim Estiil Verba Accidiumtur cum e^ec/)/— such an interpre. 

tntion is to bo made that the words may be roiseived with offaat, ISt. 

Srubl sense, 94. 

is not to be avoided, 94. 
staff and the oake, 134, 141. 
stepping forward, 108. 
striking the sky, 139. 
auktayaka, lOf. 

Summa Ratio est qiioe pro Rclioione faeit — the rule of eondiiot is binding whioh 
is oonsistont with religion, 149, 
swara, ohid of wood, 113, 150. 

Tadadiutkarsha or take-it-forwnrd. 111. 

T.id-apakarsha or take-it-baokward. 111. 

Tadvyapndesha or the simili, 114, 

take all of a group on an equal footing, 13.5. 

test one rice on a boiling pot, 137. 

that a word signifies the thing signified. 134. 

that a thing is not to be taken as imperceptible beoaiise it is perceived with 
great difficulty, 132, 

that there is no ownership in the king to the soil whioh constitutes his 
dominion, 145. 

that whioh forms the quality of one thing m ly be the quality of other things, 
135. 

tho destroyer and its prey, 14(1. 
the destruction of the chief nntngnniht, 1 18. 
the grinding of that which is alre.ady ground, 138. 
the request of the spinster, 187. 

the strength of ooramimity is greater than that of .a member of it, 1 39. 
the she-gont and the sword, 139, 
the seed and the shoot, 138, 

the vigilenoe of the w.-itohman after the house has been phindeied by 
thieves. 138, 
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the wood apple on the land, UU. 
three debts, 114, S30, 237. 

keynote of the Hindu oonstitution, 238. 

Sdnkura Bhatta'a dealing with, 231. 
to know the thing to be measured you must know the menaiire, 138, 
two monsters, 132, 151. 

vb{ Jus ibi remeiUim — ^there is no wrong without a roraody, 151. 

ITdbhida and ohitra, 114, 

understanding to the limit of the power of .in expression, 130. 

upavita or snored thread, 112. 

usage is the best intorpretor of things, 130. 

usage sense, 94. 

Vaisbwanara or, that subordinates merge in the priiieipal, 103, 
vaishwadeva, 100, 232. 

Viikya-bheda or disintegration of sentenoes, 109. 

Vidhibiinnigada, 108. 

vigilantibus, non dormicntibiis, Jure Stibveui ent — the laws assist those who 
are vigilant, not those who sleep over their rights, 153. 

Verba relata Hoe marime opcrantiirs pei" liefercntiain iif in eis inesse vimlentur= 
words to which reference is made in nn instrument have the same effect 
and operation, as if, they were inserted in the Blanse referring to 
thorn, 154. 

weapon is silenood by n weapon, 139, 
what after, 133, 141. 
what mid again, 41 . 

whan an obieot oan be attained by following a straight path what is the good 
of following oirouiloua eonrse, 133, 144. 
when invited all must be equally attended to. 136. 

where both the opposing sides ore equally objeotionablc or equally blameless 
the go-by should be given to both of them, 135. 
where the reason of a thing is found by perception, it is not proper to seek 
for any other proof, 134. 

where there are two Vidhis, one of a wide and vague scope and the other 
definite and limited, the latter should prevail, 13B. 
whey, 108. 

whilst seeking to obtain interest the creditor loses (that and) the onpital 
too, 187. 

wit or saroQsm (expressing), 136. 

without speculations as to causes, usage prevails, 155. 

wooden sword, 99. 

words used in Sastras to be taken in the sense attached io them bv Snstrlo 

usage, 98, 

worms thriving in poison, 137. 

wooden sword, 95, 

wristet of the wrist, 133, 141. 

Maxwell Sir Peter Benson 

grew up as an independent faculty of law, 43, 46. 
introdnoing idea corresponding to Vnkyn principle, 70. 



Maxwell Sir Peter Benson 

literal prlnolple not clenrly set apart like Miinansa sysboin, H4. 
quoting a passage from, in conneotion with, Atideahu 183, 

oonQiot of texts, J33. 
interpretation of words, 97, 
literal prinoiplo, 83. 

Sheyua text, 163. 

showing oxoeptional 
oonstriiotion, 164, 

Sphadi Maxim, 97. 

Uha Viohara, 184. 
oorresponding to Vakya prinoiple, 79. 
showing ithe importanoe of object and reason 
pradhana ohodua, 160, 

similarity of Hindu and English rules of interpretation, 39, 40. 
treatment of literal construction, 11, 60, 61. 


Medhatithi 

all imperative texts not Vidhis, on, 33. 
develops Mimansa principles, 14. 

difference between Niyama and Parisankya and between Vidhi and Niyaraa 
given by, 26. 

explains Vidhanaaot including Arthavada, 32-33, 

(Junavada, on, 33. 

Mimansa ptlneiples, on, 14. 

Namadheya, on, 24, 

text of, on the importance of Mimansa^ 5, 

Mimansa 


aphorisms applied to Hindu Law, 5, 8. 

Colebrooke his observation on, 7. 

differs from Hermeneutics but identical with judicial principles of interpreta- 
tion, 10. 

disquisition of, bear resemblance to judioal questions, 7. 

Edge, Sir John, his observation on, 7. 

grew up as an independent faculty of law, 43, 46. 

importance and use of, as a means of interpretation and its importanoe on 
Hindu Law, 5, 43. 
is the logic of law, 7.' 
its root and sutra as given by Fanini, 5, 
judicial application of, by distinguished lawyers, 14. 
logic of, is the logic of law, 38, 44. 

Max-Muller, Professor, on, 7. 
meaning of the term, 5, 
mode of treatment of the, 8, 10. 


j}o importance attached to, 6. 

I^oper philosophy of, 15. 

*’®^<dples of interpretation with special reference to Mimansa aphorisms qf 
benefit, 8, 

principles, germs in the Vedas, 47, 

' ' W Phariqa sutras of Gautama and Apaatamba, 47, 
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Mi mania 

ruins of intQi'pietu.tluii, live olussos of, 47, 
rules rogaidlng Smritis aud usages, 43 
Shabdi-bhiivanii and Arthi-Bhavuna in, S6, 117, 

spirit and essenoo of, to bo adhered though contrary to Buddhistic principles, 5, 
Thibant, Dr , his observation on, 8. 

. Vedio origin of, 9, 

what has been attempted in, 7. 

Mimaiisakas 

deal with patent and latent ambiguities, 41. 

dlsouss Mimansa Hyayas, 9. 

distinguish Arthakarma and Fratipattikarma, 34. 

between positive law and quasi law, 165, 

Furushartha and Eratwartha Vidhie, 34, 165, 
tormulated general rules of interpreting Smriti law, 9. 

Vakya principle, on, 79. 

Vidhi should be short and simple according to our, 53. 

Mimansa Jurisprudence 

and modern Jurisprudenoe, thoir similarity, 10, 
primary command, according to, 31, 

Mimansa literature 

Baliautyne, Dr„ remarks of, on, 16. 
style of the Sutras, 16. 

their olassiflaatlou by Jaimlni, 16. 
vast flold of, trodden by many, 16-31. 

Mimansa Nyayas See MAXIMS, 
iiro speoiilo rules of Xyayas, 9. 
equivalent to head-notes of a case, 9. 

Mimansa Philosophy 

conservative and rational schools of, 15. 

is the philosophy of words, 15. 

some attribute an atheistic character, 15. 

Mimansa Principles 

application of, by writers other than the founders of the two Codes, 339. 

application of, to the positive Smriti law, 13, 

development of, attained zenith in the Muslim period, 31, 

general, regarding the application of texts, 158. 

germs of, indioatod by Vedas, 9, 47. 

how applied to the texts of the digests, 315. 

how developed by Hindu jurists, 31, 131. 

judicial application of, 14. 

rules laid down by the Kamnad cuse substantially correspond to, 347. 

Mimansa Pramanas, 141). 

Mimansa Rules 

applioatiou'of, by Digest writers, 315 
plassifionliou of, of'inlorprolation, 47, 
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Mimania Rules 

dLlBouUlcR as raguids the suhjeut, 6. 
gonoial piinoiplos of, 59, 

they arc its backbonos, 59. 
thoir relative ioroes, 61. 

impoitance of duo to the nature of the suuroos of Hindu 
Law, 46. 

never d dodd lottor, 9. 

of oonstriiotion tallying with Kuglish prinoiidos, 13, 39. 
of oonstrnction, their ooriespondcuoo with modern legal ideals, 195. 
of oonstriiotion, substantially agree with the modern English piiuuLple of 
oonstruotion. 89. 
origin and nature of, 13, 
seven rules of oonstruotion, 193. 
stand side by aide with the rules of evidence, 6, 

Mimania Sutrai = Mimanaa aphorisms 

applloation of to solve difSoulties presented by the Vedas, 13. 
oontain main portion of the rules of interprotation, 13. 
groups of, 93. 

have no system in them, 9. 
meaning of, 5, 

mentioned by Bhartrihari, 17. 

precede most of the Pauranio works, 17. 

rules and prinoiples of, are like the rules of grammar, 13. 

similer rules In the, 13, 

used by distinguished lawyers, 14. 

Mimanaa syatem of interpretation 

Colobrooko on, 7. 

Mimanaa Writers 

axioms, on, 8. 

reduoethe rules of interpretation to a soientiflo shape, 85. 
recognise local oustora in case of worldly matters but not in case of religious 
matters, 210. 

Mitakihara 

a running oommentary on Yajnavalkya, 42, 
on oonfllot of texts, illustration of, 128. 
on Prutishodha and Paryudasa, 36. 

Mitha Aaambandha Nyaya, 82, 

Mlechcha language. 211, 
of the Bauddhas, 211. 
of the Greek and Scythian, 211 . 

Mlaehlia Praslddha Padarthadhikarana. 193, 211. 
foreign words in foreign sense, 311. 

Sutras relating to. 193, 
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Mlechcha uiage 

adopted when referred to in tho Snetraa, S12, 

Qondemned by Eiumarila, 3U. 

Mother 

means natural parent and step-mother as put by Jimutavtihana, 53. 
Mukhya Sruti 

anandatory olause, 54. 


N, 

Na Nritam Vadeta, 30, 121, 109, 

Mnnu on, 122, 

Na Hinsyeta, 30. 

Naimittika Vidhis 

Qonneoted with worldly desiros, 34. 

OGoassional or Eamya Vidhis, 33. 

Namadheyas 

an independent clause not tho nature of a gloss on a pnrtioulnr Vidhi, 24, 
corresponds with ‘ definitions and genornl clauses 33. 
degree of subordinatl on of, 1G3. 

differeuoe between Kuraartla Bhatla and Sn vara Swnini, 103, 

discussed, 163, 24. 

elucidates Fradhana Ohodana, 24. 

four tests to distinguish, 169. 

Medhatlthi on, 24, 
non-obligatory texts are, 21, 163, 
nomenclature, 159, 

Shyenatext, as an Illustration of, 163. 
what are, 23. 

Nanda Pandit 

bis interpretation of law of adoption, 229. 
referring to Pranabhrit maxim, 75. 

Narada 

on the conflict of SmritiB,127. 

N aray anatirthamuni 

Bhatta-Bhash Prnkas'i, work on Sutras, by, 20. 

Nema 

a foreign word, 212. 

Nibandha 

digest of all texts, 42. 

Nilakantha 

his interpretation of law of ndoption, 231, 229, 

his view regarding sovereign's right over tho soil in his dominion, 23'l. 
on Sarvadakhina maxim, 14, 230. 
on Maitra Varuna maxim, 230. 

Ill- 37 



Ntlakantha 

lelyiag on Nishndnathnpati on tho right of ii Bndrii to perform putreshti, 
330. 

three mitxime invoked by, to explain the subjout of iidoption, 331. 

use of Maitravarima Nyaya, 113. 

work of, Vyavaharn Mayxika, a general digest, 839. 

Nirapeksha 

^independent, 3S. 

Nirukta 

deals with questions of interpretation, 9. 

Niihedha Vidhi or Pratishedn 

a general nr_<nbsohiteiprohibition 35, 159. 
difference holween Vidhi and, 23. 

Paryudaaa and, 35. 

Kalpa, 138. 

'definition of, 33. 
examples of, 118. 
is against ruga prupta, 32. 
as appearing from the Eaianja maxim, 118. 
generally relate to Purushadharmas, 1 18. 
is a negative command, 33. 

Na anrltam Vadeta, STa hinsyetn are illnstrations of, 118, 
obligatory texts called, 31. 
reverse of Vidhi, 33. 

Nitya Vidhii 

not connected with worldly desires, 34. 

discussed by Jimutavahana, 324. 

and Kamya Vidhis explained and differentiated, 35. 

Nityanuvada, 169, 

Nivita 

putting the snored thread aoros.s the left shoulder, 168. 

Niyama 

a directory rule, 23, 165. 

distinction between Vidlii and, in thoir application to transcendental object 
36, 164. 
explained, 36. 
illustration of, 25, 40. 

Laukiks, chiefly directory, 184. 
qunsi-ohligatory text, 35, 

Baghunandana, on, 37, 

Vedic andLankika, 183. 

Vyavaharic, illustrated, 28. 

Niytima Vidbic 

'Apya Dikshlta's treatment of, 183. 

Nyayamalvistara 

explaining Oauinva axiom, 51. 
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Nyayaistnaxiins, 

a legal thesis, 38. Sec MAXIMS, 
analysis of, by Pro, Max-Mullor, 91, 

or Adhikaranas arc illustrative oases ut internretutiun, 13, 
nooossity of, 13, 
formulas upplioablo to purtioular oases, 47. 
five olassos, 93, 

Mimausu superior to those of grammar and logic. 38. 
largely iiuoted in works on grammar, 38, 
resemble bead notes, 91. 
popular, 139—110, 


O. 


Option 

when to be exeroised, 33. 


Oudumbari text 

illustration of Vidhivannigadadhikarana, 161. 
as illustration of eonfllot between a Smriti text and a Vcdic text, 196. 
la a maxim tor distinguisbliig between an obligatory from iion-obligatory 
text, 101. 


P. 


Panin! 

Sutrus of Mimansa given by, 5, 

Pankaja 

popular meaning of, 95, 

Parasara 

law of, authoritative in Kali Yuga, 138. 

Parisanhhya 

as enunciated by Bagbunandana, 37. 

K. L. Sarkar, 38. 
and Nlyama distinguished, 36, 
a moultary precept, 35. 
an implied prohibitory Vidhi, 26. 
as quasi -obligatory, 35. 

Savara, Bhatta and Jaiinini put, as Artbavadu, 36. 

illuatratiou of, 35, 44. 

is both prapta and aprapta, 38. 

Baghunandana on the chaiaoteristic of, 38. 

Partha Sarathi Mitra 

annotator of Kumsrila Bhatta, 19, 
deOnes Sruti in his work Shastrudipika, 60. 
Nyaya-Batnakais, Shastra Dlpikii are the works of, 19. 
Pradhana Chodana,,30. 

the primary oummand, 160, 
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ParyudasB. 9, 114. 

a qualified ot exoeptiondl prohibition, 35, 5'S, 
an exceptional clause or a proviso, 36. 
and Fratlshedh, difference between 36, 
us used by Jlmutavahana,i57. 
olassiflcation of, 114. 
explained by Laugakshi Bhashkara, 123, 
illustrated by Prajapati vow, 114. 

Hiyaiua in some cases, 56, 
or right in personam, 114. 
other examples of, 124, 

taken nolioe of by Dayabhaga and Mitakshiira in explaining certain texts 
regarding exclusion from inhoritanco of certain oauses of disability, 134. 

Pashukaroo Udvida Ysjeta 
an Arthavada text, 163. 

Pathakrama 

explained, 177. 

Patriarch = prajapatis, 195. 

Pavawana, 105. 

Pika 

a foreign word, 313, 

Pitri Shraddha, 85, 

Pitri Yagya, 34. 

Prahhakara Guru 

belongs to rational school of Miniansa philosophy, 15, 
differed with Bhatta on philosophloal doctrines only, 19. 

Prakaiana Panohika, work of, 19. 
reputed rival of Bhatta, 19. 

word is the embodiment of the impress of a will power, 15. 

Pra Britti Krama, 177. 

Prakarana 

defined by Jaimiivi, 59, 81. 
disoriminationTietween Vakya and, by Bhatta, 87. 
upalakshana, another name for, 83. 

=inoidental indication, 83. 
what is, 34, 38, 

Prakarana Principle = the principle of part and whole, 33. 
based on latent relation of ideas, 81, 
distinguished from Guna Sruti, 83. 
is a principle of upalakshana, 83. 

Laugakshi a explanation with illustrations, 80. 

paitlcular oases of, 83. 

must not be raised to Vidhi, 83. 

asthe prinodpU of interpretation by the logic of tho subjeot, 81. 
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Prakrit! 

(model) UB Darshapiiurnamashi, 82, 180. 

Pramanas 

Mimanaa, means principles of aonairuotion, 89. 
aeyon kinds of, 89. 

Pranabhrit See MAXIM. 

Prapta Aprapta, 24. 

Aithavada is only a, 24. 

Praptabadha 

definition of, 126, 
illustration of, 126. 

Prapta 

=apt to be simuitaneously fulfilled, 27. 

Pratipattikarma 

a duty imposed only incidentally, 34, 

Praptaprapaka, 850. 

Prachinavita 

putting the sacred thread across the right shoulder, 168, 

Prasanga 

as treated by modern writes, 189. 
context, 159, 

'Pratiihedha, 9, 114, 

absolute prohibition, 58, 159, 
classification of, 114. 

Kalpa, illustration of, 128. 

Nishadha. See NISHXDA. 
or rights in rem, 114. 

simultaneous injunction and prohibition, 41, 
two kinds of, 36, 

Pratyakshya • 

s= express, 36. 

= direct, 64. 

s direct sensual perception, 89, 140. 

Pratyarthi 

defendant, 115. 

Prayajas, 80. 

Pratipattikarma 

Inoidontal act, 168. 

Pravara, 239. 

Prayoga or usage law, 190-91. 

accessory to Utpatti Vidhis, 31, 32. 
explained will illiiatration, 32. 
or rules of procedure, 31, 
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Prayoga Vidhia 

ure local or tribal, 307, 

coiuplloated questions incidental to a Vidhi may bo dealt with by the rules 
of the nature of, 53, 
inuluded in Q-unavldhis, 31, 
of incidental oharaotor, 31, 

= rules of prooedure, 31. 

Presumption 

against suporlluLly, 13, 
against oontradiotion, 13, 

Presumptions 

of substantive law in matters of interpretalion, utility of, 336. 

Princi pies 

Apadova s eirplanationa of four, 64. 

Eumaril Bhatta's explanation of four, 65, 
four, 59, 60. 

explained, 69. 

different designations of, 71. 
fundamental legal, 151, 
general, of law, gradually evolved, 316. 
general view of four, 59. 

Kunte's explanation of four, 63. 
modern names of the four, 75. 
of suooession and inberitanoe how developed, 316. 
position of four, in relation to each other, 61. 
relative force of. disoussed in detail, 61, 83. 

Savara Swami's views of the four, 67. 

Priyangu 

meaning of, 98. 

Property 

undent and modern oonoeption of, 315, 

oonoeption of, aooording to Vijnaneswara and Jimutavahana, 819. 
difference betweefa them, 330. 

oonoeption of holding, before the Digest writers by the Hindu society, 815. 

evolution of the law of, 316. 

immovable, disposal of, by will or gift, 337. 

law of 

development of the principles of sucoassion and iuhoritauoo, 316, 
maxims regarding transfer of. See MAXIMS. 

( modern and ancient Idea of holding, 818. 

power of father over self-aoquired and anoestral, view of Jimutavahana 
regarding nature of father's ownership, 335. 

Punctuation 

neoessity' of, removed by Samashas, 110. 

Puranas 

theii poBiM<>u|n the positive law, 197. 

Pur94ael>th >. <■ 
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Puruihartha Vidhif, 33. 

Witya and Kamya, 34, 
relating to individual oulture, 33. 
not like positive oivil law of tho modern time, 33, 
PuruihadharniB 

duty of oonsoienoe, 167. 

distinction between Kratudharnia and, illustrations of, 163-67, 
duties of a religious and moral oharaoter, 118, 

Purva Mimanta and Uttara-Mlmania, 7, 46. 

Purvapakika 

the first part, 91. 

Purrapakdiinas, 119, 

Put 

= hell, 197. 

Putrrihti Yagya, 35, 101, 103, 


R 


Raghuiiandana 

applying Vakya principle in oonatruoting a passage ot Manu, 235. 
difference between Fratishedha and Paryudasa as illustrated by in his 
Malamasatattwa, 236. 
disoussing Atidesha principle, 236, 
gives vivid interpretation of Jaiinini Sutra, 20. 

Mb illustration of Apurva sanction with reference to Janamnshtami ceremony, 
235. 

his treatise Frayasohiltatattwa, 28. 
his vindioationiof animal sacrifice in Durgapujn, 235. 
his view contrary to Dvayo Frannyanti maxim, 336. 
ilinstratlng Laghava axiom, 236. 

Nyayavali Bidhlti, work of, 20, 

uuotes the maxim moreiwords more meaning in his Udviihatatwa, 130, 
works of,' full of^Mimansa references, 15. 

Raghunath 

author of Luskika N.yaya Ratnakarn, 129, 
author of Laiikikn Sangruhn, 129. 

Rajapurusha 

=the king man, 117. 

Rajiuya Yajna, 186. 

Ramchandra Bhatta 

Vidhi V.id.i and Adhiki\r.ina.M.il.i, 21, 

RameihwanSuri, 200, 201, 

Snbodhini by, 20. 

Res Ge*tai,,lS7 

Rangaja Dharindra 

Mimansa P.vribhasha by, 21, 
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Re«ton 

authority of, 15. 

Eulluka, on, 

Religioui 

purefioatlon, 16, 

Rig Veda 

exhibits patiiarohal system, 195. 
a souroe of Smriti, 195. 
chief feature of, 31. 

Rules 

of evidence and interpretation stand side by side, 6. 
iconoolastie rules of the free thinkes to he applied in Hindu Law, 5, 
fixed, of interpretation arise as a matter of oourse in Hindu Law, 5. 
of interpretation in Hindu Law elnstio, 6. 

meet the exigency of time, 6, 
provide automatic evolution of law 
with the progthss of society, 6. 


S, 


Sadachara 

or sbiahtahehara, 203, 
sound usage, 210, 

Sakala 

on the invalidity of adoption of daughter's sister's and mother’s sister’s son, 
234, 257. 

Sakti or Samartha 

of a word, 99. 
latent power, 64. 

=prinoiple of etymolgical implioation, 32. 

Samavibyahara 

=putting together, 76. 

Samidha, 80. 

yejeta, 81. 

Samakhya Principle 

another case of Frakarana, 83. 

Santa Veda 

chief feature of, 31. 

Samanjatya Axiom, 48, 
an illustration of, 56. 

re-conciliation by referring to different siibiect niiitter, 37. 

Sandigharthanir upanadhikar.mam, 77, 
contradiotion should not be too easily assumed, 55. 
reconoialation by Arthavada principle, 56. 

Samanya Sruti Kalpanadbikarana, 193. 

Burras relating to, i94. 

otbewwlw oalle^ i^olakadhikarana, 206, 
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Sitmatha* 

numerous recognised forms of oombinaiiions, XIO, 
remove the neoessity of punctuation, 110. 

Sanction 

Apurva, of a VidM, gathered from all the terms oomposing it, 51. 
in Hindu Law, 29, 

Sandigdharthanir upanadhi karanam, 77. 

Sankara Bhatta 

three-debts maxim, as dealt with by, 231, 

Sankba Likketa 

law of, authoritative in Dwapaia, 12B. 

Sarkar, Kiihori Lai 

concludes that when Jaimini's Sutras were composed no Smrlti works in any 
shape existed, 17. 

definition of Vidhi, Nyama and Faiisankhya, 25. 

Parisankhya, 28. 

distinction between Linga and Vakya, on, 84. 
his only work on Mlmonsa in English, 21, 
on Namadheya, 24. 

relative position of four principles explained by, 62. 
on Frakarana principle, 81, 
on Popular maxims, 129. 

Sartkakya Axiom, 48, 

is appealed to in the discussion of Arthavada by Jaimini, 49, 
similar axiom in other systems, SI. 

made use of by digest writers such as Jimutavahana and others, 49. 

Sarvadakihina Maxim 

Nilkantha on, 230 See MAXIM, 

Sarvaiva 

the whole property, 98. 

Sastra Prasiddka Padartha Pramanyadbikarana, 205. 
commentators referring to Verbal usages, 205, 

Xumarila's discussion of, 206, 

Sutra regarding, by an opponent, 205. 

Sastra* 

apurva, 235. 

comes by implication in Vodio law, 22. 
matters sanctioned by, preference of, 205. 
pieformanoe of matters sanctioned by, 205. 

Satra Yaga, 175, 

Saunaka 

and Sakata’s text regarding the adoptibility of certain sons, 234. 

his text regarding adoption of daughter's and sister’s sons by Sudras, 257, 

III-38 
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Saiinaka 

Ms text regarding adoption of an only son, oonstruotion of, by Mimanaa 
Buies, 254. 

on the invalidity of adoption of daughter’s sister’s and mother’s sisters’ son, 
257. 

Sauryya Yaga 

a vlkriti of the Agnoya, 182. 

Savara Swami 

an opening passage of compared with that of Maxwell, 39. 

and Eumarila belong to eonsarvative school of the Mimansa, 15. 

confined the subjeot to religious and metaphysioal questions, 8, 

elaborate commentary of, 18. 

his division of Uha, 182. 

his explanation of the three>debta maxim, 237. 

his treatment of Laukika Nyayas as Sastra, 129. 

his work Savara Bhaahya, 60, 

leading commentator of Jaimim by, 17. 

on oonfliot of texts, 188, 

on construction of Aruni maxim, 78. 

on interpretation of Jaimini Sutras, 78. 

referring to other prinoiples of oonstruotion as is observed by Eumarlla, 67. 

refers to the Vedas as illustrating the three debts maxim, 123. i 

Bruti-Vakya and Linga-Vakya distinguished by, 68, 

the oommentary on, by Kumarila Bhatta, 17, 67. 

the oommentary of, cited by Sankara in Vedanta-Sutra-Bhasthlya, 17, 

two editions of his work, 18, 

Schools 

a belief in the existenee of a supreme power is the backbone of both the, 16, 
conservative, of Mimansa philosophy, 15. 
rational of Mimansa philosophy, 15, 

Shabda 

commnnioation (revelation), 90, 140. 

Shahdasya Ukti Shakti 

=sthe deolaratory foroe of words, 65. 

Shabdhadhikyat, 133, 

Shabdibhavana, 36, 

Sbadbupada Prayukta Adhikarana, 213. 

Shakamedha, 119, 

Shakti 

latent power 98, 

Sbaumika Yaga, 119, 

Shesha, 30. 

=aooes8ory, 31. » 

subject of, 32, 

subject of command, 64, 66. 

Shashi 

•s=d,mpi>^g a cbtumand, 64, 
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Shiihta 

Aryans of light and learning, 211. 

Shitht«cliara 

=approved usage, 80, 140. 

=susagea prevailing among good men, 30, 

Shodui Vestel 

an illustration of Fratisliedba, 41, 114, 

Shodati Maxim, 58, 

Shyenena Yajeta 

different explanation of, by Savara, Eujnarila and others, 163. 
is a Yaga for doing mischief, 24. 
is not a Vidhi, 37. 

=sperform the oeremony by the hawk, 53. 

Shyenena Abhicharan Yajeta 
is not a Vidhi, 23. 

Siddhanta 

a demonstrated oonolusion, 37, 33. 

Siromani, Dr. J. 

rule by, 126. 

Smriti 

and usage laws besides 7 general Adhikaranas two other Adhikaranas, 213, 
based on perverse motive, 197, 

Mandlik’s wide view, 197. 
oondiet between, and Furanas, 197, 
reduction of, to the form of simple Vedio Vidhi, 207, 
text and a Vedio text, the latter prevails in ease of ooniliat, 186. 

Smriti I 

authoritative nature of, presumed, 195. 
in case of oonfiiot, decision should be based on reason, 191. 
of greater authority than principles of equity, 127. . , 

of Manu, superiority of, 128, 191, 

Smriti Law 

addition rules of interpretation necessary for, 9, 

oases of conflict in, must be reconciled, 57, 

evolution of, from Vedio law, 190. 

main body of Hindu Law, 9. 

presumptions underlying, 236, 

presumption of, as part of Vedio law, 195. 

principles of interpretation in, 191. 

regarded as common law, 9, 

rules of interpreting, 9. 

seven principles of construction of, 193. 

substantive, the three great presumptions undorlying, 236, 

three presumptions regarding, relied on by Digest of writers, 237. 

treatment of, by Jaimini, 237. 

Vedio origin of, in Rigveda, 195. 

Smriti pramanyadhikarana 
Sutras relating to, 193, 



SmrUitattva 

Buoh as Kkadashitattva, Malamaaatuttva Buddhitatlva, Udbhavatattva, full of 
Mimansa tofeicnoes, 15, 

Smriti Vidhis 

swaigakaiuo jajeta to be load into, 31. 

Smritya Adhikarana, 47, 

Somanath, 30, 

Mayukbamala, work of, 20, 

Soma Yaga, 56, 78. 

Som 

adoption of an only, ooustruction of the texts by the Privy Oounoil 
regarding, not in aooordanoe with the Mimansa rules, 354. 
adoption of mother's sister's, daughter's, and sister’s, invalid, 357, 
an illustration of Pratishedha, 41, 114. 
prohibition of the adoption of an only, 354. 
right of, born after partition, texts regarding it, 57, 

Saunaka and Sakala on the invalidity of the adoption of mother's sister's, 
daughter’s sister’s, 334. 

texts of Vasistha and Saunaka regarding the adoption of an only son, 
oonstruotion of, by the Mimansa rules, 354. 
texts of Saunaka and Sakala as to adoptlbility of certain, 334. 

Sovereign 

how far has proprietory right to the soil included In bis dominion, 330, 
Nilkantha's view regarding sovereign's right over soil, 230. 

Sphe 

=sword, 95. 

Spiritual benefit 

as a oommand, 31. 

Sruti 

an independent pronounoement, 60. 
called literal piinoiple, 60, 
deprecates artifioial oonstruotion, 61. 

Quna and Mukhya, 54, 

instances of, 60. 

likened to a statutory law, 190. 

meaning of the term, 60. 

principle explained, 50. 

requires no extraneous aid to bo explained, 60, 

the oardinal principle — of interpretation, 60. 

the importance of the principle, 60, 

this principle of, construction recognised by Maxwell, 61. 

Udiohya Bhattaoharya, on, 69. 

Vaohashpati Misra on, 69. 

Vakya, 10. 

lUustration of, 68, 76, 
what is a, 39, 59. 
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Sruti and Smriti 

diffoTonoc betweoii, 190. 

Sruti Krama, 177, 

Sruti Parbalyadhikarana 

Sutiaa relating to, 193, 196. 

Sruti Principle 

=th.e literal principle, 32. 

distinguished from Linga, Vakya and Prakarana, 85. 

their relative position, 86. 

explained, 69. 

illustration from Jimutavahana showing the superiority of, 88. 
importanoe of 60. 
instancies of, 70. 

not be departed from in eonstrulng sutras, 78. 
piefernoe of, 86, 
superiority of, 84. 

Srutyadinam purva Valiyattwadbikarana 

=the topio of the superior force of Sruti, Linga, oto,, liitho aaoendiug soalo, 86, 

Sruti Vidbia 

are direct revealed law, 190, 

Statute 

a, is the Will of the Legislature, 11, 

a, is to be expounded aooordlng to the intent and purpose of them that 
made it, 10, 

interpretation of, involves two oardinal questions, 11. 
law, autoritative like sruti law, 190. 
words or sentenoes in a, must not be void or superfluous, 19, 
words and sentenoes of a, must bo construed in their natural and ordinary 
meaning unless there is something to modify them, 11, 

Sthana Principle 

defined and explained, 83. , 
is identical with krama, 83, 

Sthana and Samakhya Principles, 83, 

Subodhini Vritti 

of Bameshwar Surl, 900. 

Succession 

prinoiples of, how developod, 916. 

views of Vijnaneswara and Jimutavahana regarding, 317. 

Sudras 

Badarayau on, 176. 

oompetenoy of, to perform Vedio ceremonies except Agneya saorifloes, 
33, 176. 

Jaiminl on, 176. 

usage played important parts regarding right of, 109, 
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Suktavaka 

moaning of, J.03. 

Sunaihiri, 119, 120, 

Sutras 

distinguished Hindu lawyers, make judicial appUoatlon of the, 14. 
Dr. Thibaut on, 8. 

Jaimini's not silent on civil law, 237. 

Eumarila Bbatta on the, 18. 
meaning of, 37. 

Savaia Swami’s view on, 199, 
style of the, 16. 
their scope, 16. 
their olassifioation, 16. 

Swargakame Yajeta 

=sattainment of heavenly bliss, 160, 

=peTfoTm ceremonies for heavenly bliss, 30. 
discussion of, 31, 

must be read into Smriti Vidhis, 31, 
primary oomiuand, 36, 
object of Divine Eternal Legislation, 37, 
the keynote of the whole Vedio law, 37. 

Swargakamo Bhavana, 163. 

Swargakamo agnibottram Juhuyat, 70. 

Swargakamo daraa pauranamasba bbyam yejeta, 70, 81, 

Syena, 170. 


T 


Tantraratnakara 

author of, 180, 

Tantra 

one word expressive of several meanings, 158. 

Tantrata 

=extensiou, 189. 

illustration of, 189. 

reverse of, Avapa, 189. 

treatment of, by modern writers, 189. 

Taitlriya Samhita, 69, 81. 

Tatporusha, 103. 

Tatprakhyanyaya, 170. 

T advyapaclesa 

ptinoiplB, 170. 

Taatravarlika 

passage from, 209, 

passage from, showing inflnenoe of foreign language and usage, 211, 
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Text* 

ooustruotioii of, by tbe Jndioial Oommilitee is in aooorddncc with Mimanas 
rules, 251, 

construotlon, of Yasistha and Saunaka, as to the adoption of an only son, 
254. 

declaring indiyidual right of property, 225, 

Five classes of, 21. 

no weight should be given to, from works unknown and of doubtful authority, 

247. 

obligatory, non>obligatory and qnasl-obligatory, defined, 159. 
of Saunaka regarding the adoption of daughters' and sisters' son by Sudras, 
284. 

regarding alienation of immoveable property, 225-28. 

special or statute forming an exoeption to a general text or staute should be 
construed striotly and applied only to oases falling olearly with it, 

248. 

validity of the, in ease of selfish motive, questionable, 198. 

Text law 

in ease of a oonfliot between, and the principles of equity, the latter must be 
discarded, 127. 
relative position of, 127. 

the principles of equity should be raoonoiled with, if possible. 127, 

Theologisti 

Ohristlan, method of interpreting Bible, 10. 

different from interpreting the Vedas, 

10 . 

Theory of Legislation, 

as applied to the Hindu system, 36. 

Thibaut, Dr, 

his translation of Laugakshis' passage on Kalanja maxim, 116. 
his translation of Llnga, Vakya and Frakarana as defined by Laugakshi, 63. 
his translation of parna wood maxim as explained by Laugakshi Bhashkara, 
77. 

on Mimausa system of interpretation, IS. 

Triittriya Pratisakkya, 17. 

U. 

Ubhayakanksha 

interdependence, 80. 

Udbhida 

illustrates Namadheya, 169. 

Udbhida Yajeta 

perform the ceremony by the vegetable, 53. 

Upakrama 

the beginning, 171, 

Upaiamhara 

the close, 171, 



Udichya Bhattacharya 

Adhikaran Eaunmdi by, 30, 69, 
on the meaning of Eeabava, 94. 

Srufi as doflnod by, 69. 

Uha 

adaptation or tho piinoiplea by vvhioh in the ooiiiae of nffeoting on Atideahn, 
neoesaaTy modifioationa are to be made to aeouro n proper ad iptation, 158. 
appUo3tion.s of, to adoption, 184. 
as used by Jaimini, 183. 
definition of, 55. 

division of, into three olasaes, bySavara, 183. 
extended application of, in modern writings, 183. 
in relation to Arthavada and Niyama, 183. 
principle of, its aoope, 188. 
prinoiple of adaptation, 183. 

use of, by Smriti writers in an extended senao, 185. 

Uha-Vichara 

co-extenaive with equity and good sense, 184, 185. 

oorrespondenoo with modern construotion most agroo.'ible to jnatioe and 
reason, 184. 

quotation from Maxwell in oonneation with, 184. 

Ukti 

sian injunction or deolaration, 65, 

UpaUkahana 

another name of Fiakaiana, 71, 83. 

Upmana 

analogy, 9<), 140, 

Upavita 

putting the aaored thread round the neok, 168. 

Utagei 

authority of, unlnfluenoed hy improper oause or perverae motive, 199. 
clear proof of, will outweigh the written text of law, 43, 346 347, 

Colebtooke giving the views of Eumarila on, 309. 
oonfllot of, as shown by Jaimini, 300. 

„ ,, as shown by Eumaiila, 300, 

oonflict of, in the same and different localities, 306, 
is valid if recommended somewhere, 303, 

Eumarila's view of, 300. 
prasidha padartba, 301, 

piesenoe of Sanskrit words interpreting popular, 313, 

Bameshwara Suri’s view of, SOI. 
seven piinoiples of oonstiuotion of, 193. 

sutras relating to, 193. 
equivalent modern principles, 194. 

4q be understood in their general senses, 314, 
treatment of, by Jaimini, 191, 
validity of, 801. 

valid iu/the absence of non-condemnation by the wise, 304, 



UiBgei 

foreign, when vdlid, 313, 

validity of, established by Padarthaprabalytt A.dhvkaTantt, 307. 

Holaka maxim, in relation to, 307, 310. 

Upakariha 

included in Vakya Prinoiplo, 78. 
and Apakaxsha, 78. 

tianaferenee, of olauscs up and down. 78. 

.Utpatti Vidhii, 34, 310. 
are general, 309. 
definition of, 30, 
meaning of, 80. 

Swargakamo Yajeta iathe common element in all, 30. 
require no rules of interpretation, 33. 
used for applioation purpose, 33. 

Uttara Mimanta, 7, 

Uttarapaksha 

the latter part, 91. 

V 

Vachaspati lAisra 

Siuti defined by, 69, 

Vaiswadeva, 119, 180, 

Vajina, 108. 

Vakya 

and Prakarana differenoe between, 85. 

apart from Srutl-Vakya and Linga-Vakya, by Bavara and Eumarila, 68. 
definition of, 53. 

dlsorimination between Prakarana and, by Bhatta, 67. 
illustration of, 78. 

inoludes Adhyahara and Anusanga, 78. 

Laugakshi's definition, 76. ' 

Bloka vartika on, 67. < 

=syntaotiaaI construetion of a sentenoe, 63, 76, 
superiority of, over prakarana, 87. 

Tantxa vartika upon, 67, 
what is, 39, 

Vakya Principle 

Adhyahara, Anusanga and others are inoluded in, 78. 

Anvaya, another name for, 78. 

Aruni maxim, another illustration of, 78. 
detailed disoussion of, with illustration, 77 
distinction between Linga and, 84, 
distinotion between Sruti and, 85. 

Jaimlni on, 76, 

Laugakshi Bhaskara and Sarara Bhaahya, on, 78. 

Farnawood maxim is an illustration of, 77. 

Baghunandana applying, in oonstruoting a passage of Mauu, 335. 
superiority of, over Prakarna, 85. 

=the prinoiple of syntaotioal arrangement, 33, 

III-39 
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VakyAbkeila 

oonoeption of, 53, 

double<uieaning aooording to Mimansaku, 58. 
illustrations of, 53. 
popular maxim conoerning, 53. 
or multiplicity of principal clauses, 170. 

Vakyashesha 

sasubsidiary clause, 54. 

Varuna Praghaaha, 119. 

his text regarding the apoption of an only son construction, of, by Mimansa 
rules, 45, 173. 
uses Mimunsa rules, 15, 

Vayu, 104, 

Vedantadenika 

attempts to reconcile Jalminl’s Sutra with Vcdanti Sutra, 90. 

JCimansa Pudaka, Sheshwaru Mimansa, works of, 90. 

Vedas 

eternity of the, by Liuga principle, 76. 
indicate germs of Mimansa principles, 47, 
division Into Vidbi, Arthavada etc., 91. 

„ into Sruti, Linga, Vakya and Frakaraua, 59, 
know no local Vidbi, 908, 

Rlk, Yaiur and Sama, 170, 
repository of all learning, 46. 
study of, paramount duty, 46, 

Yedangas owe their origin to, 46. 

Vedic Commands 

not contradictory, 58. 

Vedic Texts 

classification of, 91, 159. 

with reference to matter and manner, 69. 

V edic Vidkis 
objeot of, 39. 
scope of the, 39. 

Vedic Law 

and Smriti law, oonfllct between, 199. 

evolution of Smriti law from, 34. 

interpretation of, 190. 

key note of Swargakamo Yajeta, 36. 

main purpose of, eluoidatlon by Namdheya, 94 

only means of knowing duty, 40. 

Verbal Cohslructipn. See OONSTRUOTION. 

Vidhana 

does not include Arthavada, 29-23, 
sprovisiona of law 

Vibhakti -Sruti, 68, 
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Vibh«kti Sruti, 76. 

Vibhakti 

Infleotions, 110, 

Vidhit, 9, 

applloatoiy, 64. 

all imperative texts are not, 23, 
and Ifyama distinguiahed, 164, 
aprapta prapaka, 22, 
are genera], 209. 

ate perfect imperative commands, 25. 
cannot be modifled of, by Artbavada, Mlmansa theory, 173, 
olaasifloaiion of, due to obligatory force into Vidhi proper, Niyama and 
Fariaankhya. 25. 

olasaifloation of, aooording to their nature and purpose, into Utapsttl, 
Viniyoga, Prayoga and Adhikara, 30. 
olassifloatlon of, into Fiirushartha and Eiratwartha Vidhfs, 33. 
olasaldoatlon of, into Nitya and ITaimittika, 34, 
olasaification of into Nitya and Eamya, 234. 
olassifloatlon of negative, into Pratishedha and Paryudasa, 35, 
olassifioation of, into Pratyaksha and Ealpa, 36, 

olassifloatlon of into Vidhis, Kishedhas, Arthavadas Namadheyas and 
Mantras, 21, 
oonstruotive, 122, 
dealing with worldly objects, 33. 
defined as Ohodana Lakshana Shebda, 21, 
definition of. Adopted by Mlmansakas, 22. 

distinotion between Eiyama and, in their relation to transoendental objeot, 26, 
distlnotion between Artbavada and, 171, 

distinction between three oiasses of not peculiar to Hindu Law, 29, 
extent of modification of, by Artbavada, 172. 
farther subdivision into Pnrushartha and Eratwartha, 33. 
gradation of obligatory foroe not peculiar to Hindu Law, 29, 
injunctions, 159. 

Ealpa, proper, 128. 

must be short and simple, SI, 

Eaimittika or Eamya, 34. 

Eishedha or Fratissdha (prohibition), 159. 
objeot of Vedio, is heavenly bliss, 32, 159. 
obligatory texts called, 21. 
scope of Vedio, 32, 33, 
some times become Eiyama, 28, 
spiritual, like olassifioation of, 28 
Srautasa Vedio rule, 51, 
subdivisiouB of, by Jaimini, 29. 

Utpatti, 24, 55. See UTPATTI VIDHIS. 

Vidhi Vaisbamya 

inconsistency of legal rules (or), 224. 



310 


Vidhivftnnigadadhlkarana 

an important principle of distinguishing Arthnvadu from a Vidhi, 160. 

as explained by Jaiminii 160. 

a declaration appearing like a Vidhi, 49. 

illustrated by the Oudumbari text, 49. 
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339. 

uses Jaimini Sutras, 14, 44, 
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a matter of option, 13, 33. 
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Vikalpadbikarana, 47, 

Vikalpa Axiom, 48, 
eixth axiom, 58. 
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sacrifice, 14, 54, 179, 180. 
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Visarjana Homa, 108, 
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doctrine of, 304, 
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text of, on the subject of gift to non-existent beings subjoot to an exoeptlon in 
favour of tostaraeutary disposition, ^37, 

Vyavahara law 

sanoUon in, 38, 

W. 

Willi 

law of, 337, 

Women 

Badarayana on, 176- 

competency of, to perform Vedio Vidhis, 33, 175, 

Manu and Jaimini on, 109, 

later Brahminical writers on, 109. 

usage played important part regarding the right of, 109. 

Word 

general, meaning an individual object, 9, 
is Brahma, 16. 

same, must not have several senses, 99. 
senses of a vague, to he gathered from what follows, 100, 
symbolical meaning, preferred to natural meaning, 99, 
the use of a, in a qualified sense, 98. 

in a technical sense, 99, 
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Will, 15. 

foreign, bear the usual sense of that language, 311, 
meaning of, may vary in the case of Quotuating will of man, 15, 
more, more meaning, 48, 
many, are barred by one, 313, 

many, to signify one object are not proper, 313, 
will force embodied in, generates existence, 16. 
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Yajna, 54. 
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mentions Mnnansa, 17. 

on the conflict of Smrlti texts, 137. 

text of, Jimutavahana and Srikara Mlsra on, 131. 

texts of explained with the help of Dwayopranayanti maxim, 13L. 

uses Mimansa rule, IS, 

Yava Mayascharu, 98, 
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PREtlMINARY 

INTRODUCTION TQ'fHE STUDY OF HINDU LAW 



SECTION I. GENERAL OBSERVATIONS 

The discovety of KauUlya’s Aitha Sastni has uUimately pioved 
the Hindu system ot juiispiudence to be the oldest in the world. 
Naturally, therefoie, othei systems may well have been influenced by it. 
The later Roman system o( law beats stnUing resemblance to the 
Hindu system. The dilleieiice is altiibutable to the conditions oC the 
two societies and tlie stages thiough which the Hindu system has passed. 
Whatever tiie diffeiences and dissimilarities, the unity of liumati 
constitution and the univeisality of human reason concur in producing 
an essential similarity in all those systems which exhibit themselves to 
a scientific observer amidst the diveisity of details. Book I dealing 
with the subject 'Hindu Jurispiudence’ shows the comprehensiveness 
C)1 the Hindu Law, loltuiess ot Us ideals, its logical consistency, its 
reasonableness, its regard lor the interest ol the community as a wliole 
and also the piaclical insight and the depth ol outlook of our law-givers. 
Sir Francis Macnaghten lemaiks, “The ment of having been the 
founders of their own jurispiudence cannot be denied to this people; 
and, those who are at ail conversant with the decisions of our own courts 
will acknowledge the analogy which exists between some of their 
doctrines, and some of the texts which I have cited tram the Hindu 
Law. Where this is not to be found, a comparison may in several 
instances be made without disadvantage to the Hindus." 

The difficulties involved in tracing the obscuie history of the 
system, moic than 3,000 years old now, and the existence of the 
treasures of law couched in old classical Sanskrit language have 
tendered very difficult the task ol giving an exact estimate" of Hindu 
Law. Hindu Law is in essence a purely leligious law which has never 
been secularized and the Sinrttis are our sole reposito'iy of lavj. 
J. H. Nelson remaiks, “ Has such a thing as 'Hindu Law’ at any time 
existed iu the woikl ? oi is it that Hindu Law is a meic phantom of llie 



2 


PRELlMtNAllV 


brain, imagined by Sanskritists witlioul law and lawyers withoul 
Sanskrit? It must not be believed that the iftmjmet able Hindu tribes 
and castes of India have at any time agreed to accept, or have been 
compelled to guide themselves by, an aggregate of positive laws or rules 
set to them by a sovereign or other person having power over them. In 
other words: looking at Maw ’ from Austin's point of view it is true lliat 
law has at no time been known to the so-called Hindu population of 
India. There is not, and so far as appears never has been, a Hindu 
nation or people, in the proper sense of tlie term : and it would be idle 
to attempt to discover by research a body of positive laws based in the 
general consciousness of such a nation or people. But probably during 
many centuries, there has existed in most parts of India a larger or 
smaller community of persons that miglit strictly and properly be 
styled ‘ Hindus The aggregate of those communities might strictly 
and properly be styled the “ Hindu community ’’ or “ fraternity”. And 
if it were to be ascertained that, after striking out unimportant local 
and tribal peculiarities of usage and custom, there remained appreciable 
aggregate of ideas of law common to all or most of the constituent parts 
ot that community or fraternity, that residnnin migltt strictly and 
properly be called ‘Hindu Law’". 

"I think it is improbable in a very liigh degree that a considerable 
residuum of the kind could be discovered ; but whether I am right in so 
thinking at present is immaterial. What passes in our courts for ‘ Hindu 
Law ’ is a thing that does not at all resemble or profess to resemble our 
considerable residuum. It does not sufficiently take into account the 
patent fact that the usage, manners and customs mainfested in different 
parts of India are very variant. It does not concern itself, or concerns 
itself very little, with the question, who are or who are not Hindus ? 
Ordinarily it does not attempt accurately to distinguish laws from 
customary observances from sentiments or from pliilosophic meditations. 
What then is the 'Hindu Law ’ ? 

“In effect ‘Hindu Law’ is an aggregate of discrepant and 
inconsistent guesses, made by unsympathetic persons wholly ignorant 
of Sanskrit, at tlie meaning of generally imperfect and sometimes 
questionable translations of mutilated Sanskrit texts, themselves of 
doubtful authenticity, taken at random from purely speculative and 
religious treatises on wliat ought to be the rules oi conduct for an ideal 
Arya community.” 

There is thus no wonder that English scholars have been unable 
to bring themselves to believe that iaw, as sucli, has at any time been 
known to the Hindu population of India. 

According to Austin, it is the body ol commands issued by the 
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rulers of political society to Its meinliers which lawyers call by the name 
‘ law.' We hear our ci'Mhs ex'claim ; Manu cannot he supposed to have 
set laws to India and if Manu did not set laws to India who else can be 
supposed to have done tliis ? If Hindu Law is a mere phantom of the 
brain imagined by Sanskritiats witliont law and lawyers without Sanskrit, 
it appears to stand to reason tliat the .schools of Hindu Law can have no 
legal existence, Tire reasoning apparently is faultless. 

Hindu Law does exist and has existed for upwards of at ieast three 
thousand years and lias governed die Hindu society in the same sense 
in which the statutes of tlie Britisli Parliament govern the sulijects of the 
Britisli Empire. Laws enacted by ancient sages under the authority of 
spiritual brotlierhood were binding upon tlie members of those societies. 
The powers of the political societies, ?>., the sovereign and tlie religious 
fraternities were tested in groups of men who exercised them. Gautama 
and others are said to liave been the original founders of the fraternities 
and were presidents of small republics, wliose word was law to those wlio 
paid them liomage, and owed fealty to the president of die political 
association, who was virtually the sovereign of the political society. 

Tliese were tlic original schools of law upon the remains of which 
the present schools are founded. According to Elphinstone, Kerala was 
from the first possessed liy Brahmans, who divided it into sixtyfour 
districts and governed it by means of a general assembly of their caste 
renting the lands to men of inferior classes. Tlie executive Government 
was held by a Bralimin electeil every lliree years and assisted by a 
council of four of die same tribe. The laws administered by this 
council were the codes of Manu and Yajnavalkya, 

Ancient India was governed by the laws which Manu, Yajnavalkya, 
Gautama and Briliaspati liad framed. Local usages may Imve modified 
diose laws to suit the circumstances of the districts in which tliey were 
administered. The soveteign of the district gave liis sanction or rather 
adopted die ancient Codes. 

If we remember lliat law wa.s originally promulgated by the 
" spiritual brotherhoods ”, adopted by political associations and 
administered by real live sovereigns, it would not be possible to maintain 
tliat the Hindu Law is a pliantom of tlie brain and ouglit to be relegated 
to tlie regions of tlio limlio, “ a limbo large and broad so called the 
paradise of fools'' 

To a reader of Dliarmasutras, and metrical Smritis, which according 
to Max Muller are die metrical reductions of 
Hindu lUiwl*''* original Uliarma Sutras, it will be clear that the laws 
promulgated by the Smritikars and commented by 
qomtpentators, not only affeeied or were meant to affect die members of 
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tlie four classes. They exlenclcti also to the aborij’iiial tribes which in- 
habited India prior to the advent o( die Aiyan settlors, Taken as a 
whole, Hindu Law may in fact be affirmed to consist ol a very large 
number of usages and a set ol customs reduced to writing pretending to 
have divine authoiity and exercising consequently a great influence 
over them. 

Accotding to Mayne, (Ij Hindu Law is Iiased upon immemorial 

Mayne’s view which existed piior to and independent of 

lhahmnnism. 

(2) When the Aryans penetiated into India, lliey found there a 
mimher of usages either tlie same as, or not wliolly unlike, their own. 

(.'D Tliey accepted tliese willi or witlioiil modifications rejecting only 
tliose which were incapable of being assimilated, such as, polyandry, 
incestuous marriages and the like. 

(4) Tlie Biahmanical writers simply stateti tlie facts as tlioy found 
them without attaching to tliem any religious significance. 

(.')) The religious element subsequently grew up, and entwined itself 
with legal conceptions, and then distorted itself in three ways ; (1) by 
attributing pious purpose to acts of purely secular nature ; (ii) by clogging 
these acts with rules and restrictions suitable to the pious purpose ; and 
(Ui)by gradually altering the customs themselves, so as to further the 
special objects of religion and policy favoured by Bralimanism. 

Mayne fortifies Ids arguments hy assuming that llic chief and 
distinctive features of the Hindu Law, the undivided family system, tlie 
order of succession and tlie practice of adoption are not Bralimanlcal in 
origin. The joint family, he says, is only one pliase of that tendency 
to liold property in comity winch it is now proved was once the ordinary 
mode of tenure. Joint ownership is not limited to the Hindus or even 
Aryan races, but is to be found in every part of the world where men 
liave settled to an agricultural life. Tlie case of inheritance, according to 
him, is even more strongly in favour of tlie same view. Among the 
Hindus of the Punjab tlie order of succession is determined by custom 
and not by spiritual considerations. Throughout the Presidency of 
Bombay numerous lelations and especially female relations to wliom no 
iiigemiity can ascribe the slightest religious meiit, mlierit. Of course 
'tile consideration of spiritual benefit is strictly observed in Bengal. The 
law of adoption is fully appropriated by tlie Brahmans though this 
system is not peculiar to Hindus and even tlie Jains and Muslims of tlie 
Punjab aftd North-Western Provinces practise adoption without the 
slightest reference to* religious purpose.s. 

We majk give due weight to Mayne’s view; still it may be asserted 
diat exisc.e^t45e of similar family sy.steins in other commututies or 
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other eouiUries is not the sole grouiul for ie|»arJiini Ilimlii Law as liaseil 
upon imiueiuoritvl eusloiu. The ilawn of Ih'cihtnaiusm ilselt is lost in 
hoary antiquity and to say that auf well developed aisioms existed in 
those primeval times so as to form the basis of the highly spit ifiial system 
of Hindu Latv may not be a very sound asset tion. 

The unit of aneient societies was r; family, aiul Iiuio-Aryans weie 
not an exception to this. Every (amily had its own 
patriarcli In India iliis patriarchal system existed 
in the form of Goiras or groups of peisons connected 
witli eacli other in tlieir descent to a common 
ancestor, after wliicli tlie family name was given to 
the group and tlie persons described as belonging to tliat Gotra. There 
were seven such piincipal Goiras in die beginning named and known 
alter llie seven original or Rtshts who came over to India 
from tlie regions wliicli lie to the Nortli-Weat beyond tlie Mountain 
ciiains, togetlier with tlieir families or clans. The expre.ssion /O/AG?//?/ 
characteristically used with leference to the patriarcli is e.Kpressivc ol 
die idea of a clan or Zv/// These Gotras weie tliemselvcs divided and 
sub-dividetl into several others, anti each ol tliem was known generally 
by the original head, and particularly by the head oi heads of iirnnche.s 
to which it belonged, 

The joint and undivided Hindu family is thus a diiect remnant 
of the patriarchal .sy.stem known a.s the Gotra. All the o.s.senllaI elements 
of a patriarchal group, vis., (I) the supremacy of the eldest male, (2) 
the agnatic kinsliip and tlie resulting law of iiilierilanc.e, anti (3) the 
ancestor-wor.sliip, are [ircseiit in thi.s sy.stem ; and (-1} tlie Indian group 
has even an additional eliaracteristic wliieli marks it off from otlier 
palihirclial groups, t'/s , die qualified exclusion of women from tlie 
liglits of inheritance and (5) the gradual development of tlie joint 
family sj stem. 

Hindu Law lias followed a course of development as llie laws of 
other nations have, and its growth has not yet been 
firre.stcd. The conflicting doctrines and the jarring 
elements whicli aie complained of can all be 
e.xplaitied liy die circumstance tluit diey were not the creations of tlie 
same age but came into e-xi-teiice in difl’ereiit ages to .suit dilTerent 
conditions of society in dilTerent areas. Until the erroneous belief that 
Hindu Law lias been " built in a day” and the mistaken notion that the 
past liistory of Hindu law i.s veiled in obscurity, is totally exploded, 
Hindu Law for a long time yet will have to struggle against ignorance 
and misconception. Ignorant intermeddlers will declare it to be a 
nmwentity. Indn.strious students wlio are sincerely dc.sirous to understand 


Development 
of Hindu Law. 
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die true nature of Hiiulu Law may, Ihcrelore, l)e staggered in their 
researches but their duty lies in going ahead, nndeunted liy oijstacles 
and pitfalls. 

If the eminent jurists of the day and the learnetl judges of our 
com ts will husbaml the meagre resources at their command, compare 
and contrast the doctrines of the dilTerent schools and then subject them 
to a searching analysis by applying to them the lecognised general 
principles of Hindu Law, in order to clear up the dark passages which 
have puzzled and confounded both the judges and the lawyers of the 
British Indian Courts, the landmarks in the history of tlie development 
of Hindu Law and its different stages should be clearly visible and 
acce.ssible. Those who complain about the absence of the ‘historical 
materials ’ ought to consider that a literature whLcli abounds in the 
rieheat materials in all conceivable branches of knowledge, cannot fail 
to furnish iis willi facts, on which by a process of scientific, analysis 
and generalisation, a satisfactorv history of Hindu Law eoiild be 
compiled. The task is certainly worth attempting. 

Di\ Burnell lias given tliree periods of the study of Hindu Law, 
and says ; 

"There liave been three periods in the study of Hindu Law by 
foreigners ; First feriod, that of enquiry from the middle of the 
seventeenth century to 1820. The earlier works by Baldaens, Halhed and 
others are forgotten, and Sir W. Jones is only remembered by hi.s 
having drawn attention to the subject. Colebiooke and his followers 
are the only ones who rendered real services to the science. 

second period began when Colebiooke had left India, and 
lasted till recently. In it English lawyers without any preparation for the 
task, attempted to systematise the materials they could find (whether 
good or bad, they did not seem to care) and these they Interpreted by 
European notions, and introduced incongruous foreign ideas wherever 
they could. All that did not square with the preconceived notions of 
these ‘elegant’ jurists was denounced as impQsture and corrupt 
forgery, and this period is marked by a vigorous but entirely unfounded 
denunciation of the Pandits. 

‘‘The third and last period has only commenced quite lately, and 
was promoted by the late Profes.sor Goldstucker. It is marked by critical 
new editions of the old standard translations by Colebrooke and others, 
and by critical editions of texts and an enquiry into the sources and 
growth of Hindu Law. The progress of this new school is slow but 
sure, and for the sake of the people of the country it is to be earnestly 
desired that tlie false science of what has been termed the ‘ second 
period’ may soon become a matter of history. The Sanskrit law is part 
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uf the religious system ol the Brahmans, just as Jews iiiul Muhamraailatis 
have laws of iiiherilance, etc,, as pari of their religion («»}." 

It would be proper to consider the expression 'Hindu Law' with 

special reference lo Mimansa rules and to discuss 

'Hindu Lav^ the criticisms of that expression by Western jurists, 

with ref erence to i,i- Positive Ltnv as defined bv the leading 

Mlinansa rules* . « « 

Western jurists, is a command issued by a Sovereign 

who is politically superior, to subjects who are politically interior, 

imposing an obligation or duty, attended i)y a penalty or sanction in case 

of breach or disobedience ; and the capacity of an individual to induce 

the sanction of the slate in cases of neglect or breach of duty is called 

that person's The Western system is thus distinguished by this 

element of enforcement by a sovereign or political authority from all 

other rules whether enforced by a determinate or indeterminate 

authority. As Hindu Law is based on divine commands or the 

expositions ol holy sages, the accuracy oi the expression ‘ Hindu Law ' 

has been said to be wanting in the political sanction by modern jurists. 

Austin's theoiy, as given above, cannot, therefore, be safely applied to 

societies which exisleil and had their self-established institutions long 

before that iheoiy saw the light of day. 

The old venerable sages, the iDinritiUars, prolossed lo lollow the 
divine laws as found in the Vedas and claimed to interpret and explain 
them to the general public, but in fact they so moulded the Vedic laws 
as to bring them into conformity willi tlie general sense of their 
followers, The veneration, their character and renunciation evoked, 
secured them a universal following which was no less strong than 
political authority. This development of Hindu Law compares with 
English equity and Roman praclorium legislation which passed through 
similar stages of formation, 

The true character of Hindu Jurisprudence appears to be different 
from that of European system but the difference disappears if the true 
origin of laws is properly considered. In both the systems, the King or 
the political head never lays down the laws himself but it is only with 
his signature and seal that the laws laid down by private individuals are 
issued to the public with imprint of political sanction, The only 
difference between the two is that in the Western system the authority 
is previously given lor the purpose while iti the Hindu system the 
political sanction is affixed subsequently. 

One cannot follow the true character ol Hindu Law without 
understanding the constitution of the Hindu society wliich includes 
several classes of people known as Varnas, " The rules and regulations 

(a) Notes to Dayadaoloki, Basel Mission Press Mangalore, 1875, 
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lor a SRlislactory nicinayemeiU ol such ii sociely and represetilin^f the 
corporate sense ol the entire body politic were evidenced in tlie usages 
of die people wiiich were stiictly adhered to and obeyed. Any inlraction 
of these rules was met with by a punishment, the forms of which varied 
under dilTeient circumstances. Whether reduced to wiitiiig or eu.slirined 
in the memories of the people, these rules represented the corporate 
comtnaiuls ol the whole community. Tlie class whose function it 
was to preseive them either by reducing these to writing or by stoiing 
them in memory performed this part of its duty faithfully and at 
considerable trouble and sacrifice. It never airogated to itself tlie 
authojsliip of any of these. The Vedic -sages to wliom particular 
groups of hymns were assigned called themselves the seers and 

not the makers «?lk: thereof. The kingly or the ruler class was 
assigned the task of enforcing obedience to these. Thus while to the 
Brahmans was assigned the task of recoiding the corporate commands 
and of preserving them, the wariior or Kshatriya clas.s represented 
the executive part of this mecliauism (a). It was its business to see 
that these laws were obeyed and to enforce obedience in cases of 
infractions. There is tlius a common basis for all laws, whether Eastern 
or Western.” (h) 

“A consideration of the expression Dharma, -commands 

which are binding — will indicate the existence of the essentials of law 
as expounded by Austin. For a proper understanding of Hindu Law, 
a. study of Hindu Sociology is necessary. ‘That law is a jurisprudence 
by itself and contains within its limits all the principles necessaiy lor 
application to any given case.' {c) A study of the Hindu society will 
disclose the existence of several machineries for the enforcement of the 
commands under different conditions.” {b) 

" No doubt, tlie analysis of laws given above relates to a time and 
stage when the Hindu society was in its full vigour. As time advanced, 
the ancient origin of thexe laws was forgotten and the instruments 
employed for their preservation or enlorcement came to be regarded as 
the authors or makers thereof. Thus, while to a student of law the 
history of these laws reveals a healtliy form of Government on 
democratic or popular basis, a supeificial observer turns away from it, 
with the remark tliat sucli a system cannot be called a law.” (b) 

Till about the eighties of the last centuiy two views as regards 
the nature and origin of the Hindu Law were 
Earlier Views, prevalent : (1) One view was that it was legislation 
liy sages bf semi-divine authority, so to say, ancient legislative 

(tt) Mfiau VIU, 1 ; Yajnavalkyiv II. 1-3. (6) J. R. G-harpure, Hindu Law p, 3, 
, (b) Eitlirtindft T. SovMppa 33 Bom. 669, 680. 
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assemblies («) and (2) the other view was that tlie Srariti law "does not, 
as a whole, represent a set of rules even actually administered in India. 
It i.s, in great part, an ideal pictnre of that which, in tlie view of the 
Brahmins, to be tlie law (i). Or, that Hindu Law is the law of the 
Smritis as expounded in the Sanskrit commentaries and digests which, ns 
modified and supplemented by custom, is administered by the courts (c). 
Thorough researehes liave proved beyond doubt tliat the earlier 
view set foitli above is not correct. S. Srinivasa Iyengar says; 

" Tlie Smritis were in part based upon actual 
Simitt* usages existing at tlie time or theretofore and, in 

part, on lule.s framed by tlie Hindu jurists and 
rulers of the counliy. They did not, however, purport to be exhaustive 
and, therefore, provided for the recognition of the usages which they 
had not incorporated. Tiie much later Commentaries and Digests were 
equally the exponents of the usages of their times in those parts of 
India where they weie composed (rfj. And in the guise of commenting, 
they developed and stated the lules in gi eater detail, differentinted 
between the Smriti rules wliic.h continued to be in force and those 
whicli had become obsolete and incorporaleil also the new tisages whicli 
had sprung up." This is an exact and correct estimate of Hindu 
Law. 

In the Brahmana and Sutra periods, the Aryans were not only 
devoted to Dharma but also to Artka, the science 
AvtlmsMtra?’* politics, jurisprudence and the practical aspect 

of life. But with the extinction of the Arthasastras 
the history of the period became obscure and correct estimate of the 
origin and nature of Hindu Law could not be made. Tlie fact that 
these renowned Artliasastras liave now been found out and discovered 
by eminent research scholars has thrown a flood of light on the ancient 
Hindu life, society and culture. Vislinugupta, popularly known as 
Chanakya orKautilya, was the autlior of an Arthasastra and flourished 


(a) P, 0. Tagore, Preface to Viyadaohin- 
tamani; Saryadhikara p. 135-137 3nd 
Ed. 

(&) Maine "Ancient Law” pp. 17-18; 
Kelson's View of Hindu Law — Preface 
and Oh. I ; Nelson’s Soiontifio Study of 
Hindu Law. 

(c) Mayne’a Hindu Law and Usage iOtb 
Ed., p. 1, 

(fj) "The truth is that oominentaries 
and digests like the Mitaksharn and 
Vlramitrodaya owe their binding force 
not to their promulgation by any 


sovereign authority, but to the respeot 
due to their authors, and still more to 
the fact of their being in accordance 
with prevailing popular sentiment and 
parotioe. Their doctrines may often 
have moulded usage but still more 
frequently they have themselves been 
moulded according to prevailing usage 
of which they are only the recorded 
expression.” Jogdawha Koer v. Secre- 
tary of State IG Oal. 367,375; Maharaja 
of Kolhapur v. Sundaram 48 Mad. 1, 
65 j Qatiapathi Iyer, pp. 203,204, 
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in llie time of Cliandragupt!!. The work was wrillen in ilic inlerosts of 
the Maurya Sovereigns and consisted of 6000 slokas. It deals will) 
Indian polity, land system, fiscal system, law and its adrainistralion, 
social organisation and depicts a faithful picture of the various aspects 
of the then existing society. Books III and IV are of great importanre 
as to tlie h^gtoiy of Hindu Law. In the Cambridge History of India, 
Dr. F. W. Thomas makes it the basis of a chapter on the social and 
political organization of the Maurian empire under Cliandrngnpta 
(321 to 298 B. C.). Opinions differed ti.l recently as to its autliorship 
and date, but now it has been almost conclusively proved that it was 
the ivofk of Kaitiilya written about 300 B. C. as shown by Dr. R. 
.Shamasastri, Dr. Fleet, Dr. Jacobi, Dr. R, K. Mookerjee, Dr. Jayaswal 
and P. V. Kane (nl. 

Whatevei miglit liavo been the antliority of tliis Arlliasaslrn in 
ancient times, it cannot he so regarded In moilern Hindu Law, It was 
subsequeinly superseded by Dliarmasastras (h). It is evident from 
Vajnavalkya Smriti, II. 21, that the Dliarmasnstra prevailed over 
Kautilya's Artliasastra. 

“ The outstanding facta that emerge Irom a study of Hook III 
are that the caste and mixed castes were already in existence, that 
marriages between tlie castes were not uncommon and that tlie 
distinction between the approved and the unapproved forms of marriage 
was a real one. It recognises divorce by mutual consent except in 
respect of Dltaima marriages. It allows re-man iage of women far more 
freely than the later rules on tlip subject. It contains detailed rules of 
procedure anil evidence based on actual needs Wliile it refers to tl\e 
twelve kinds of sons, it places the 'aurasa' son and the son of the 
appointed daugliler on an equal looting, and declares that the ‘Kshetraja’ 
and the adopted son as well as the other secondary sons are heirs ' to 
him who accepts tliem as his sons’ and not to Ins collaterals. It 
recognises armlovui unions and slmres are provided for the offspring of 
sucli unions, but it disallows proti/ovm unions. A ‘parasava’ son 
begotten by a Brahmin on a Sudra woman was entitled to one-tliird 
sliare, It did not recognise the riglit by birth in ancestral property, for, 
like Manu, it negatives tlie ownerslnp of sons wliose parents are alive. 
It provides tliat when iheie are several sons, brothers and cousins, liie 
division of property is to he made per sliipes. Tlie grounds of 
exclusion from inheritance were already known. Us lules of inlieritance 
aie, ill broad outlines, similar to those of the Smritis; while the 


(a) Skamas^iiTl, Introdnotion ; F. Y. 
■Cane, 99 ; M, K. Law’s Ancient Hindu 
Polity, Inttodnotion, 


(6) Di. Jolly. Aitha. Introduction. 90 j 
Jayaswal's Mann and Yainavalkaya 
68, 935, 
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iluughter is recogniseii ns iieir, tlit* vvkitjw is uni ; and liie sapiiidas and 
die saUuIyas, and the teacher and die sludent arc reennnised as heirs, It 
does not recofiuise trial liy ordeals.” («) 

It is establislied by Arihasasira and Dharinasasiras that the King 
Early adminla- loutUaiu-iiead ol all justice (o). Besides tlie 

tratlon of Hindu King, a court ol ultimate resort, lliere were four 
courts, (1) the King’s court, presided over by the 
Chief Judge with the lielp of assessors (Ij\ (2) Pug'll, (3) Sreui and 
(A)Kula. Tliese la.sl three, though not appointed by the King, were not 
private arbitration boards hut customary tribunals and their authority 
was fully recog tiLsed (c). Practical rules of interpretation, rules of equity, 
rules of procedure and pleading, were laid down in detail (d). The 
eighteen titles of law and tiieir rules appear to liave met the needs of 
the early Hindu society. Ilrihaspati states tliat there are four kinds of 
laws that are to be administered by the King in deciding a case : " The 
decision in a doubtful case is by four means, Dliarma, Vyavahara, 
Charitra and Rajasasana." Dharuui refers to moral law or rules of 
justice, equity and good conscience. Vyavahara refers to civil law 
as laid down in tlio Smriiis. Chanira refers to king’s edicts or 
ordinances. Authorities liave agreed tliat lliis is the correct interpretation 
of Brihaspati's le.\l and they also hold that Rajasasana is of paramount 
importance. 

After the establishment of the Mahomedau rule in India, Smritl 
Reco qlUon continued to be recognised as before, excepting 


during 
rule. 


%uelim tlie Hindu criminal law. The two encyclopaedic 
works of this period on Dharmasastras are : (1) By 
Nrisimha-prasada, who was minister of the Nizamshahi dynasty of 
Ahmednagar in the 16th century and (2) Todarananda by Todarmalla, 
the famous finance minister of Akbar, the Great. 

The Dharmasastras deal with the religious and moral law, the 
duties of castes and kings, as well as civil and 
religim^onUuN^ criminal law. Mann Smriti’s assertion [If. 6. 12] that 
Sruti, Smriti, customs of virtuous men and one’s 
own conscience (self-approval) with their widely differing sanctions, are 
the four sources of sacred law, is sufficient to .sliow the mixture of law, 
with religion and morality. Tlie special feature of the archaic Hindu 
society was the blending of law with religion without tliere befiig a clear 
line of demarcation between the two. Everything passed 'under the 
garb of religion and this was very prolitalile for enlorcing implicit 


(u)Gaut. XL 19-34 -, Manu VIII. 1-3 j 
Yajn, I. 360 ; II. 1 ; Mit. Sethu's Edn. 
318, 336-39, 

(6) Manu Vlll, 9-10 i Yajn, II. L, 3 j Nar 


m. 1, 15. 17; Brlh. ],3.3, 4,34, 

(f) Miiyne's H. L, lOch Ed, p. 13 E, N. (»). 
(il) See Book I. Oh. VII of this work. 
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obedience and silencing all dissent. The religious element has, however, 
been much exaggerated in the Hindn system. In early times, rules of 
inheritance had close connection with rules i elating to the offering of 
funeral oblations Vishnu [XV 40] says “ Pinda follazvs the family name 
and the estate." The Smiitis mention the son, grandson and great- 
grandson as the nearest in blood who have the riglit to inherit ; so the 
doctrine of spiritual benefit is of no avail in these cases. The duty to 
offer pindas must, theiefore, have been laid in olden days on those who, 
according to custom, were entitled to inheiit the pioperty. This doctrine 
of religious efficacy must have played its pait when the duty to offer the 
pinda, a religious duty, and the right to take the estate were not vested 
in the same person, and in that case the duty to offer pinda was confused 
or mixed up witli the riglit to offer it and to take the estate. In 
whatever way it is considered, it appears an artificial method of 
arriving at propinquity. Dr. Jolly [T. L. L. 168] lightly remarked: 
the theory that a spiritual bargain regaiding the customary oblations 
to the deceased by the taker of the inheritance is the real 
basis of the whole Hindu Law of Inheritance, is a mistake. Even 
in the Bengal school where practical tules of succession were derived 
from this doctrine, it was availed of to bring in more cognates and 
to redress the inequalities of inheritance and to impress upon the 
people the duty of offering pindas, " When the religMius law and 
the civil law marched side by side, the doctrine of spiritual benefit was 
a living principle and the Dharmasastris could co-ordinate the civil 
right and the religious obligation. But it is quite another thing, under 
present conditions, when theie are no longer legal and social sanctions, 
for the enforcement of religious obligations, for courts to apply the 
theory of religious benefit to cases not expiessly covered by the 
commentaries of the Dharmasastris. For, to apply the doctrine, when 
the leligious duty is no longer enforceable, is to con veit what was a 
living institution into a legal fiction. Vijnaneswara and those that 
follpwed him, by explaining that property is of secular origin and not 
the result of the Sastras and that right by birth is putely a matter of 
popular recognition, have helped to seculaiise Hindu Law enormously. 
Equally Vijnaneswara’s revolutionary definition of sapinda relation as 
one connected by particles of body, irrespective of any connection with 
pinda offering, has powerfully helped in the same direction." («) 


(o) Mayna's Hindu Law p. 17, 10th Ed. 
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SECTION a, CODIFICATION, HOW FAR 
POSSIBLE AND DESIRABLE 

There is no doubl. that cocliricalion of law ensures a moie intimate 
, . . aeqnaintance of ilie rightH and obligations among 

the itKliviaual membeis ol society. It tends to 
increase ami facilitate business lelations and promises uniformity of 
jurisdiction which conti ibutes to duninisli litigation and tiius adds to 
the security and stability of the civil rights of tlie members of the 
community. A well-framed code may focus the wisdom and acumen 
of the learned jurists upon identical points of construction and detailed 
development lesulting in the better interpretation of law and the 
evolution of sounder piinciples and accurate conceptions of legal 
problems and tlieir rational and elfeclive metliod of tieatment. But 
it is to be considered whether the same facts apply to the Hindus under 
the piesent circumstances and exigencies of time. The Hindus are 
well familiar with a code. Manu, our greatest law-giver, gave us a code 
which in s'pite of the ravages ot time lias a veiy high place amongst 
the standard codes of the world. 


Nature of Hindu essential to consider the nature of the 

Hindu system of laws fur this purpose. Tlie Hindu 
system claims its emanation from the Supreme Ruler of the Universe, 
(1) Divine the laws, given by Him, are Ills Commands, 
origin of Hindu ** Hindu Law is a body of rules intimately mixed 
up with religion and It was originally administered, 
for the most part, by private tribunals. The system was highly elastic 
and lias been gradually growing by the assimilation 
elastic** ^ ^ ^ ol new usages and the modification of ancient text- 

law under the guise of interpretation, when its 
spontaneous growth was suddenly aiiested by the administration of the 
country passing to the hands of the English, and a degree of ligidity was 
given to it wliich it never before possessed.” (a) 

Tlie Hindu system of law is by no means exhaustive ; rather it 
is a system upon which new customs and new 
tlv?. ***** *****”*' piopositioiis, not repugnant to the old law, may 
be engrafted fiom time to time according to 
circumstances and the progress of society. Manu [VIII. 41] says, “ A 
king wlio knows tlie revealed law, must enquire into the particular laws 
of classes, the laws or usages of districts, the customs of traders, and the 
rules of ceitaiii families and establish tlieir peculiar laws, if they be not 
repugnant to the law of God." 

3n%3iisiq^i«nri5!^swia i 

(a) Six Gooroodas Banerjv p, 7, 3rd Ed, 
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Klasticily ol ilie Hindu system of law is evident Irora llie liistory ol 
its gi'owili and development which may be divided into lliree 
periods: (1) tlie Srutis, tl>e Vedas, (2) Smriiis--Manu and otlier Rishi 
commentators, and (3) commentaries like the Mitaksliara and die 
Dayabhaga, 

Lastly, it may be stressed that the Hindu Law is so intimately 
blended with religion tliat any attempt to change 
the former would be felt by the Hindus as a 
violation of the latter. 

Let us now consider the advantages and disadvantages of 
codification. The advantages are ceitainty, simplicity 
and uniformity of law; its sole dhsadvantage is 
artificial rigidity. 


(4) Intimate 
fuaion of law 
with reiigion. 


Desirability of 
codification. 


The necessities of codification are ; — 

(i) Cognoscibility of law ; 

(ii) Removal of uncertainty ol law 

(iii) Checking the introduction of the technical rules of English 
Law— Maxim of justice, equity and good conscience ; 

(iv) Avoiding the evils of judicial legislation ; 

(v) Preserving the customs suited to the people of the country ; 

and 

(vi) Unifying inlluence of codes. 


The lollowiiig objections should also be considered : — 

(i) Inlierent incompleteness of the code ; 

(ii; Its remedy — Revision ; 

(iii) Stereotyping of law by codification and judge-roade-law ; 

(iv) Inapplicability to codification in general ; and 

(v) Alleged failure of existing codes. 


Tlie traditional policy of the British Government has been opposed 
Policy of the legislative interference with the native laws. 

Brltich Govern- Any such interference would be treated as an 
******** invasion of their religious rights by the Hindus. 

The power ol the Courts of British India to apply the Hindu Law 
to tlie Hindus is derived from and regulated 
HInJu La^"** ** Statutes of Parliament and by imperial and 

provincial legislation. These enactments («) are 


(a) A Civil Court has no juTisdiotion to try ousts questions, un lens the suit is in 
respect of a right to property or to an offioe, sea seo. 9 of the Civil f rooednre 
Code and Boinhay ItegnUition II of 1837, seo. 31. 
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ffiven below ; — 


Courts. 

Enaotmintb 

Kxtisnt 

1, The High Courts of 
Calcutta, Madras and 
Bombay in the oxor- 
oisc of their original 
(livil jurisdiction. 

Tho Government of India 
Act 1915, 8.112 [5 .and 

6 Qeo. S, 0 , 61], See 
S. 223 of tho Govern- 
ment of India Aot, 
1935 [26 Geo. v. o. 2]. 

“ Matters of inherUance and 
sucoosRlon to lands, rents 
nnd goods, nnd matters 
of contraot and dealing 
between party nnd party 
(«).'■ 

2, Fcesldoncy Small 
Causes Courts. 

Tho Presidency Small 
Onuses Courts Aot, 
1882,s, 16. 

“The law to he ndminialercd 
by tho Presidency Small 
Causes Court in each 
Presidency is tho same 
as that administered by 
the High Court of that 
Presidency in the oxeroise 
of its ordinary original 
olvil jurisdiution." 

3. Bengal, United Pro- 
vinces nnd Assam 
Provincial Civil 
Courts. 

The Bengal, Agra and 
Assam Civil Courts 
Aot, 1887, B. 37. 

“Succession, inlieritnnoo, 
caste or any religious 
usage or institution." 

4. Bombay Provincial 
Civil Courts. 

Bombay Beguintion TV 
of 1827, s. 26. 

This Beguintion does not 
speoify any purtlcnlar 
extent. 

5. Mmlius Provlnninl 
Civil Courts. 

Tho Madras Civil Courts 
Act, 1873, s. 16. 

“ Suooession, Inhoritanoo, 
marriage, caste or any 
Toliglons usage or Insti- 
tution,’’ 

6. Civil Courts in tho 
Pnujali, 

Tho Punjah Laws Aot, 
1872, s. 5. 

‘‘Huooession, spocial property 
of females, betrothal, 
marriage, divoroo, dower, 
adoption, guardianship, 
minority, bastardy, fo- 
mnlo relations, wills, 
legacies, gifts, partitions, 
or any religious usage or 
institution.” 

7. The Civil Courts in 
Ondh. 

Tho Oudh Laws Aot, 
1878, s. 3. 

Ditto. 

8. Civil Courts in Ajmere 
and Merwara, 

The Ajmere Courts Reg. 
ulation, 1877, s. 4. 

Ditto. 

9. Civil Courts in Cen- 
tral Provinces. 

The Central Provinces 
Laws Aot, 1875, s, 5. 

As in the Punjab Laws Aot, 
except that “ divorce ” is 
not included, 

10 Civil Courts in 
Burma. 

The Burma Laws Aot, 
1898, s, IS. 

“ Succession, iuheritanoe, 

marriage, or any religious 
usage or institution," 


(a) The High Oouiti of Oaloutta, Madras and Bombay have dealt with questions 
relating to marila go and religions institutions according to Hindu Law though 
there is no speolflo referenoe to marriage or to religious institutions In the 
enactment. In re : Kahandas Narandas (1881) 5 Bom. 154, 167-70. 

This enactment alone refers to the Hindu Law of Contraots so these lnwB_ and 
usages are still in operation wheru the Indian Oontraot Act is silent ; Bvssicky, 
hokemth 3 Cal. 638, 
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.. The follrtwins' three conditions are essenliiil 

Three condl- , , 

tiouB neceegary before the cause for tlie codinoalion oi personal 

for codification. 

Ft rsf/ji— Thera should he a complete lex loci of family relations 
ami family property. At present we liave the Indian Succession Act, 
tlie Special Marriage Act, the Majority Act, the Guardians ami Wards 
Act, etc. This list sliould be completed by enacting laws for tlie oilier 
brandies of tlie subject. 

Secondly— There sliould lie facilities for change of personal laws 
without change of cteed 

Thirdly— There should he tlie collective assent to eacli special 
code of the class alTected and it should be elicited by means of suitable 
representative macliiiieiy. 

Tlie machinery for sucli codification— a staniiing commission — is 
essential to ascettain : 

(i) Rules of Hindu Law in force ; 

(ii) Growtli of practices not in strict conformity with existing law; 
and 

(iii) differences of opinion between different sub-divisions of 
Hindu Law, and attempts to reconcile them . 

One of the most important characteristics of Hindu Law is that 
UaterlaU for rooted in communistic and family relations 

such codlfica* and is based on sMns, unlike the English Law 

******* whicli is individualistic and based on the 

inviolability of contract [a], Tlie noticeable phenomenon in the legal 
world in Britisli India is tliat die communistic and family relations are 
giving way to contract, and the Hindu Gains of Learning Act of 1930 
is its recent example. Tlie process of substitution is going on under 
the influence of the varying circumstances of this countiy, Tlie chief 
difficulty which tlie Britisli Indian legislators have to face lies in lihtfi 
fact that changes in law generally mean tlie substitution of 
individualistic lor communistic principles (n). The process of 
(1) Ancient '’“^''•^kution cannot be completed in a short space 
Hindu Codes and of time and tlie codification of Hindu Law 
connientarieB. sliould be based on ancient codes and tlieir 
commentaries. But the provisions of diese codes ami commentaries 
cannot be used in tlieir entirety because some of tlieir te.x’ts linve not 
been intei preted correctly iiy tlie Britisli Indian Couits and are not in 
ill^ripony with the sentiments of tlie people or wiitten texts of tlie law. 


(2)r Case law. 


Under tlie circumstances tliese decisions sliould 
be carefully considered, tlie correct ones are to 


(a) Coi 


QUln British India by B, K. Aoharya, p. 369, 
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be embodieil in ilu* future code while others are to be set aside. Then 
again the changes, wlien necesaaiy, are to iie made on liie principles 
of justice, equity and good conscience. In deciding cases according 
(3) Justice principle of justice, equity anti good 

equity and sioo^ conscience, the judges olten intioduced many 
eonsc ence. principles ot English Law and engiafted them 

on the Hindu Law. Besides diese thiee main principles as bases lot' 
codifying Hindu Law, the lollovving woilts have rendeied tlie task much 
easier, such as, Tagore Law Lectures on Minors, Hindu Law of Marriage 
and Stridliana, Law of Inheritance, Law i elating to Hindu Widows, 
Law relating to Joint Hindu Family, Hindu Law of Adoption, Shyama 
Charan Sarkar's Vyavasiha Darpan and Vyavasdm Cliaiidrika, Prof. 
Shastri’s Viramitrodaya and other learned treatises, such as ot, 
Dr. Sir H. S. Gour, Sii D. F. Mulla, Golapcliandia Sarkar Sastri, 
N. R, Raghuvendra Charya, Mayne's Hindu Law and Usage, etc. 

Now we have not only the authoritative Sanskrit treatises translated 
into Eiiglisli but a good many otliers dealing very 
coSflcSlom exhaustively with tiu' subject. Tliero are also 

eminent jurists both on the bench and in the 
bar who may lorm a committee to ascertain tlie correct law and usage 
prevailing in dilTereiU paiLs of India, To a very 
c<^fncatUm‘' great extent, atlministrative requiremcniB cun be 

satisfactorily met witii if Hindu Law is codified, 
Digests prepared for these materials ntay be presenletl for eliciting 
public opinion and criticism. Once people begin to appreciate the 
advantages ol tliese iligests and are convinced tliat tlie process is 
meant to Jiarmonize and to present the true .slate of law, the distrust 
will be removed and the difficulties ol legislators will disappear, Such 
codification will not directly involve questions of social reform but 
will simply present in a short compass the law which is now to be 
gatliered from old texts, commentaries and a liuge mass of case-law. Tbe 
legislators will liave to adopt the three following 
methods ol legislation on ilii.s subject. The ^rs/ 
metliod may be called 'oiigiual legislation', i. e., 
legislation for setting right certain principles of 
Hindu Law regarding iiilieritauce, trU., as for instance, 
the case of inheritance by sisters arid their issues. 
Tire second method will be ‘ remedial legislation ’ 
such as lor religious endowments. Tlie tfiird method 
will be with reference to cases by tlie highest 
tribunals where the decisions are not in liarmoiiy 
with the sentiments of the people or written texts, 


Methods of 
legislation t 

(1) Original 
legislation. 

(2) Kemedlal 
legislation. 

(3) Establish- 
ment of harmony 
between judicial 
decisions and 
popular senti- 
ments. 


11-3 
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Classification The ireatmenl ol Hindu Law may be olassilied 
for codification, under tlie lollowing main heads 

I. Local and Personal Application of ihe Code, 

II. Family Relations, eg-.^ Inheritance to Males, Marriage, 
Adoption, Minoiity and Guardianship, Maintenance and Reversioners 
and tlieir rights. 

HI. Joint Family System, eg\, Joint Family Properly, 
Partition, Reunion. 

IV. Family Property, eg., Debts, Benami Tiansactious, 
Impattible Estates, Alienations, Gitts, Wills, and Religious and 
Charitable Endowments. 


V. Hindu Females, eg., Stridhanam, Inheritance to lemales, 
Widow's Estate and Hindu Women’s Rights to Property, 

The above classification is based on the assumption that every 
law is a command of the sovereign. This idea cannot be associated 
with the idea of law according to Hindu Juiisprudence. The present 
theory of legislation in this country is not a theory of Hindu Law 
but of Western Jurisprudence. The change ol theoiy is responsible 
for a good many difficulties which come across the way of the Anglo- 
Indian legislators and Administrators. Tlie question tlius arises 
Theory of whether the theory ot legislation according to 

Hindu Jurisprudence can lemove those 
Jurispradence. difficulties, and if it can, what necessary changes 
in this tiieory should be made to adapt it to the preseDl circumstances(a). 

According to Hindu Juiisprudence, laws are 
rfffiSSSl'Kr* as commands, not of any political 

sovereign, but of the Supreme Kuler of the 
Universe, While, on the one hand, tlie belief in the emanation of 
Hindu Law from the Deity, ' made it in theory alwolutely unalterable 
by any temporal power, on the other hand, the very absence of 
temporal sanction in the majority of cases, and tlie feebleness of its 
connection with temporal authority, rendered it practically a system 
most leadily, adaptable to the varying wants of society.' Sir Gooroodas 
Banerjee (^) says, “The changes which have taken place in the course 
of time, both in the internal structure and the external surroundings 
of Hindu Society, must have conttaually presented motives for deviating 
from the rules laid down in tlie primeval code — motives which could 
be but insufficiently counteracted by the spiiitual sanctions by which 
most of those rules were enforced. This led to innovation ) and 
what .excused as necessary or desiiable innovation in 


India p, 


in British (fr) The Hindu Law ot Mair 
Stiidbana 3id Ed. p. 5. 
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{reneration, came to 1 h» reverod as custom in the next, This Ims been 
brought about slowly, bin steadily. Tliose numerous and important 
changes in the Hindu Law, may be seen at a glance by comparing the 
prevailing practices of the Hindus with those enjoined or reprobated 

in the Institutes of Mann or any othei ancient sage To this mode 

of development of the Hindu Law by the displacement of old and 
obsolete rules by growing usages, the interpretation of texts by 
coramentatois lias served as an important auxiliary. Each 
commentator, under tlio guise ol interpretation, often moulded the 
ancient texts according to his own views of justice or expediency. 
And as tlie authoiity of each commentator was leceived in some places, 
and rejected in others, tlieie arose wliat have been styled the different 
schools of Hindu Law." Manu [XII 108, 105] himself, to lender 
Hindu Law most readily adaptable to the varying wants of society, 
provided “ if it be asked bow it should be with respect to points of 
the law which have not been specifically mentioned, the answer is 
that which Brahmans who aiQ sishtas, propound shall doubtless have 
legal (force). Those Brahm.ins must be considered as sishtas who in 
accordance with the sacred law have studied the Vedas together with 
its appendages and are able to adduce proofs peiceplible by the senses 
from the revealed texts.” 

Whenever the sishtas sanctioned any change, such a change was 
at first looked upon as necessaiy or desiiable innovation. The legal 
consciousness of the people tolerated, though it did not welcome 
such changes, because they were approved of by the sishtas. In 
course of time such changes came to be reveied as customs. The 
sishtas had the autliority to sanction any innovation which they 
approved. 

The next question is whether there is any means of adapting 
Adaptation this method of developing Hindu Law to the 
***pr™ae*nt P''®seiit ciicumstances and how it can be 
circumstances. developed. It must be developed on the same 
lines (as much as possible) as in the past. The nou-Hindu soveieign 
cannot be considered to be a bar to its development because of the 
policy of strict religious neptiality of the present Government. It is 
noteworthy that most ol the commentators, sishtas and the learned 
professors at the different seats of learning whose works are now the 
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{TOverninR aiUhorit}’, llourisliecl in llie Muslim period and were 
the means o( inrtuencing tlie legal conseionsness of the community, 
and of changing and developing the rules of Hindu Law. The ancient 
University of Navadwipa, the ancient seat of learning in Bengal, 
wielded enormous influence over the people ot Bengal and it was really 
the law-maker for that province. TxuO', Jim ntinmfitiua reigned supreme 
in Bengal, hut his commentators while teaching their students and 
writing their treatises, under the guise ol inlorprelation, altered their 
Guru's texts according to their own views ol jnstiee or expediency 
and sometimes even added to his texts {a). The students trained there 
gave Vycnmslha to the people when there was any conflict. Navadwipa 
Pandits gave the verdict as the higliest authoiity on law. 

The authorities of .Sishtas were curtailed partly because of change 
in the theory of legislation and partly because of the charge in the 
constitution of courts. .Sir Plenry Maine’s observation that the 
Mohamedan Government was a tax-taking and not a law-making 
Government is tiue as regards the persona! laws of the Hindus, but 
not with reference to all branches ol Hindu Law. It is not true as 


regards Hindu Criminal Law and Law of Evidence as they were 
superseded by Muslim Criminal Law and Law of Evidence; and 
the Revenue Law was also modified. 

" There is another objection to codification ot personal laws ol 
Hindus and that is the difficulty which arises 
of H^ndu^aociety the constitution of Plindu society. In Hindu 

unfavourable to jurisprudence the family is tlie unit of society 
the personal and in Western jurisprtidence the individual is 
Hindu* present day movement is from 

stains to contract and even the Hindu society is 
undergoing changes in this respect under the silent influence of social 
and political forces. The phenomenon of gradual disintegration of 
Hindu joint family system is noticeable in every direction, and the 
natural consequences of such a tran.sition though not in the shafie ol 
social anarchy but in the shape of social discontent are engaging the 
attention of every wcll-wislier ol the community. Communism is sure 


to give place to individualism, but this cluuige is to take place slowly 
and cannot be imposed upon any community. In the primitive stages 
of society, communism had its uses, but with the advance of civilization 


tliey have diminished. The laws of joint lamily system and property 
are to be administered amongst the Hindus while the Hindu society 
changing its very basis by becoming individualistic and ceasing to 


' '(«) Pwan V. 0-opal 8 0. L. J. 538 ; Proeanno v, Sarat 36 Cal, 86, 114 S C 8 
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’lie communistic." Tlie Gains of Learninff Act and sncii enactments 
are the result ol lids ciianpe. Tlie joint family system, tliougli in the 
process ol disintegrotioii, ndl} not disappear soon. The Ilinthi 
commnniiy, based as it is on lamily-system will, in course of time, 
lie based on individuals. Individualistic, legislation becomes inevitable 
and tlie result of its rejection will only cause social revolution and 
anarcliy. 

Taking into consideration all these facts lor or against tlie 
codification of Hindu Law, the materials available 
tlierefor, the difficulties involved, aiul its 
advantages and disadvantages, it does not appear feasible and desirable 
that H/ndn Law sliould be codified. This view is strengtiiciicti all the 
more wlien the different enactments modifying Hindu Law are taken 
into consideration, 

SECTION 3 FICTIONS IN THE DEVELOPMENT 
OF HINDU LAW 

In tlie Hindu system ot law fictions liave lelt a permanent impress 
Fictions, cons- upon it while in the Western system tliey were 
nont***^l^*™lie altf*'' ‘'one their work and were 

Hindu ayatem. superseded by legislation. Tills permanent cliarncler 
of Hindu fictions and tlicir enduring effect in evolving law from its 
crude beginnings to meet tlie needs of the progressive nation, is due 
to the wonderful institution of our ancient sages who left behind them 
a rich heritage of wholesome fictions permanently engrafted upon the 
religion of the soil. The dexterity witli whicli they have liecn framed 
and assimilated as a part of the religion accounts for tlieir continuance as 
an integral part of the Hindu Law. The ardent belief of a Hindu in the 
eternity, infallibility and tlie omniscience of the Vedas, despite his 
training and education in the Englisli school of tliought, sliows tlie 
extent of tlie control that fictions command over the national mentality 
of the Hindus. The derivative character of tlie Smrltis and the fiction 
by wliich Sistachara (approved usage) is read into tlie lines of tlie 
^'edas go to sliow tlie accommodating nature of Hindu Law, as a 
result of fictions. Tlial tlie Vedas are tlie only aulliority on matters 
ol law, religion, morality ami every otlier department of learning, and 
that the Smritis emanated from die Vedas are fictions tliat liave been 
very stoutly keiit up in the Hindu system. The fact, liowever, remains 
that the Vedas contain very little of ‘law,’ in tlie lawyer's sense of tlie 
term, Fictions are treated a,s real and permanent in die Hindu system 
and are living realities up to ilie present day. 

It is a well-known principle tliat law is dcvelopetl by tlie 
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Fiction def lned< 


Inflaence of ''’'^'••'umentalily of llireo asonoies, namely, legal 
fictioBB in the fiotiona, equity an<l legialalion, and tliey woik in the 
two systeniB. historical order as given above. Let the inllueiu'e 
of legal fictions be considered here. Singular lack of fictions in the 
limited signification of the term is wanting in the old Roman and Engli.sli 
systems where the two branches ol law relating to procedure and 
jurisdiction of courts are deeply affected. This is the contrasting 
feature as regards the influence of fictions on the Western system when 
compared with that of the Hindus, Hindu Law, like other systems of 
law has not recognized a fiction as a source of law. 

Bentham defines a legal fiction thus : “ A wilful falsehood having 
for its object the stealing of legislative power by and 
• for hands which could not or durst not openly claim 
it— and but for the delusion thus produced could not e.'terclse it." 
Sir Heniy Maine defines it moie gencially as signifying any assumption 
whicli conceals or affects to conceal the fact that a rule of law has 
undergone alteration — its lettei remaining unehanged, its operation 
being modified 

The* reason for the employment of fictions by the jurists is to 
transform the law without fear of detection. The 
nmploymcnt of Hindus of the \’'e<}ie age could not think of deviating 
flGtions. ^ jpj. spirit of the law of the Vedas but 

with the advance of political and social progress the archaic law of the 
Vedas came to be of little use in its practical application to the people 
of the Post-Vedic age. The adoption of this device did not injure the 
conservative spit it of the public. Law is thus brought in harmony, 
with the society by the employment of fictions (a). It is the easiest 
solution for evolving a law suited to changed conditions while the law 
is in the process of formation (<?), The piesent age has not yet been 
completely liberated from the fetters of fictions, which is evident from 
such legal phrases as, constructive possession, constructive fraud, 
constructive Res Judicata, eic. 

Instances ol the modification or expansion of law by means of 
Law of pro- factions may be drawn from the history of the 

perty a oreatnre early law of property. In all archaic societies, 
of f ctlona. inalienability of property was the rule, and alienation 

represented the exception. In Roman Law llie distinction between 
Res Mancipi, and Res Nec Mancipi illustrates the point. A survey of 
the history of the right of alienation in this system from the earliest 
^i^es when certain select classes of property could alone be alienated 


Oi) mMUbnS in the Develapment of the Hindu Law Texts by 0, Sankararma 
dastrl 
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ami lliDse loo by Llie acio[itiou of certain piescubeil fictitious pioceediiigs, 
to tlie liiglily developed stage at wliicli most classes ol property passed 
by mere tradition or delivery will, when compared with the Hindu Law 
of Propel ty, present a striking contrast between the different lines on 
which the Hindu and Roman Laws have preceded through the different 
stages in the progiess of the righ't of alienation In the Roman system, 
the first inroad upon the inalienability ol property was made in favour 
ol sale or alienation for consideration, and the other transfers such as 
gift, exchange, etc., were modelled as a later innovation derived from 
the law of sale by keeping up the fiction of a sale even in voluntary 
transfers. On the other liand, the Hindu Law starts Iromafiee and 
voluntary gift, and the later laws of sale, exchange, etc., were carved 
out of the law of gilts. Both tlie systems urge the observance of the 
requisite toimalities prescribed by the ancient law. Corresponding to 
the difference between Res Mancipi and Res Nec Mancipi ol Roman 
Law, a distinction between two sets ol properties is to be met witli in 
Hindu Law. This is evident from the following texts cited in the 
Mitakshara (n) ; 

Land and bipods, altliougli self-acquired can neither be given nor 
sold without convening all the sons. Those that are born, those that 
are unborn, and those that remain in the womb require the means of 
living. There is, therefore, neither a giiUior a sale. 

#91 iT'Erfir i 

^ sTTciT ^ s^srfwem i 

f ^ ii a[m if if II 

So it is evident Iroiu these texts that the incidents of immovable 
property attached to certain otlier kinds ol property as well, and that 
both ol them formed a separate class in respect ol which even the father 
or the head of the family was denied the exercise of a free right of 
alienation, while in tlie case of movables a much greater riglit was 
recognised as is clear from the following texts (d ) : 

“ Tlie lather is tlie master ol gems, pearls and corals, and of every 
thing (movable). But neither the father nor the grandlather is tlie 
master ol the emiie immovable property." 

firm i 

g SI fireiT s? firam?: ii 

(«) Mitakshara Vyavahciradhynya Dayavibhngu Prakaruna, Introduotoiy. 

(6) Ibitl. Seo Book 1 pp. 83, 84, 
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As regal ds tlie lol'malilies ihe Milakshaia lays down ; biu the 
assent of townsmen, of agnates, ol the king ainl ol coparceners, and by 
llie gilt of gold and water— by these six means, land [lasses. 

II 

The consent ol the villagers is required to give publicity to the 
transaction and not that the transaction is incomplete without the 
villager's consent. The assent of the sovereign is to avoid boundary 
dispute. 

HTWgflfeT: I 

*1 5*r5rJmg*i?«n f%«fT 1 

Tlie meaning of the plirase ‘By gill of gold and walei' since by the 
text ' ol immovable property there is no sale, but one may hypothecate 
it witli consent — of coparceners' a sale is proiiibited o( immovable 
property, and since, by the text ' He who accepts land, and he who 
gives it are both performers of a sacred act, and are bound to attain 
heaven' a gift is highly commended.’ When a sale is to be effected of 
immovable property, one ought to do it in Uie form of a gift 
accompanied by the gift of gold and water (n) : 

ii Jrif^ 5:qrf^Tfe«ig««TT i 

gfji srf^fTfe qaqfiq ^ 

Thus there were diree stages in the development of the light of 
alienation of immovable property, vfs,, firstly a free and voluntary gift, 
secondly — a hypotiiecation in addition to gifts ; thirdly— a sale or 
alienation for valuable consideration. 

Tlie influence of fictions in the Roman and the English .systems 
was confined mostly to two departments of adjective law, vtg., the 
procedure ip court, and tlie jurisdiction of courts. To consider the 
influence of fictions in Hindu Law, one must bear in mind the different 
significations of the term ‘ legal fiction.’ In other foreign systems—^ 
the English and the Roman, it has a limited significance. The reason 
lor the peculiar lack of fictions in tlie narrower sense in Hindu Law is 
twofold. “ The primitive law of Rome was entirely a code of rules 
relating to forms of action, and the substantive rights and obligations 


(o) Jbid. See Book I. pp. 83, 84. 



KICTTONH IN TIIH PRVELOl'MRNT OK HINDU I.AW 


25 


had to be kiiowa only tliroiifili tlie forma of action prescribed for the 
enforcement of rights and obligations. If a particular remedy was 
provided, a corresponding right or obligation was inferred, and it was 
througli this inferential process that the highly complicated substantive 
law ot later Rome was drawn out from early sources." («) Tlie case is 
quite dilTerent in Hindu Law, as is evident from Manu Sinriti, which 
deals with adjective law in an unimportant portion of the eighth chapter 
and Yajnavalkya Smriti which deals with it under 'general procedure’ 
and ‘ special procedure ’ in two small chapters at the beginning of 
Vyavaharadhyaya. It is not true to say about Hindu Law that its civil 
law is largely derived from rules relating to crimes. Sir Henry Maine 
lifiR set up quite different theories that procedure 
in all aichaic law was disproportionately largo and 
that civil law was derived from criminal law ; 
tlrey do not iiold gooil in tlie Hindu system. '* In most of the 
examples, transgressions of law entail not merely punishment of the 
offender, but a liability to pay substantial compensation to the injured 
party. Yajnavalkya refers to defamation, rape, adultery, breach of trust 
and some other oilenees most of whieli come under the moaning of 
Sa/iasa. But there is everywhere the preponderance of the idea of 
civil injury over that of a public wrong," {/>) 

There was no necessity of the evolution of Hindu Law from the 
meagre beginnings in lire adjective law nor of any invention of fictions 
as there were several sets of courts having their defined Jurisdictions. It 
may be admitted that there were no well-defined rules of jurisdiction 
as between the royal and the popular courts : and there was no rule 
prohibiting a court of superior jurisdiction to hear and decide a case 
capable of being heard and disposed of by a court of inferior jurisdiction, 
In Medieval England, the existence of well-defined rules as to the 
limits within which the King’s Bench and the Common Law Court 
exercised tlieir jurisdiction accounts for the abnormal growth of legal 
fictions. Therefore, it may be inferred that in Hindu Law there was no 
necessity for the invention of fictions in tlie strict sense of ’the term at 
any period of its history. 

In the extended significance of Hindu Law, -fictions are of two 
kinds — the fundamental fictions on whicli a number 

* .S^?f**^*®**'*°** of other fictions are founded, and the derived 

of fictions. 

fictions. 

The leading fundamental fictions on wliich the entire structure 

(а) 0. Simkarnmn. Saatri'a Fiotlous in the development of Hindu hew Texts pp. 34, 

(б) Jlnd. p, 35. 
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111 llimlii Iheologry nnd jiliilosopliy rests ai'o f/ie 
of iheoties of omniscience^ iiifalliHlity ond eternity of 

the Vedas, As reRarfIs tlie tlieoiy of the Veclic 
omniscience .the maxim is ‘ Vedas are nnlimiteci (ff).’ 

The primary assumption underlyino tliis liieory is that tlie subjects dealt 
witli'by tlie Vedas are unlimited or that lliey deal with theology, ethics, 
positive morality and philosophy, materialistic sciences as rhetoric or 
poetic,, music, warfare, engineering, architecture, in fact, all departments 
of learning, and the positive law or the body ol itiles regulating the 
dealings between man and man as far as can be enforced by a court of 
law. Another primary assumption as regards this dienry of omniscience 
of tlie Vedas is that all the subjects as enumerated above exist in the 
Vedas in the same advanced stage as they aie found at present. This 
twofold assumption underlying this theory has been hronghl out by the 
Miibabharata W) "What is not found here is 

rifuvliere else ’ 

The Western scholais ol Sanskrit arc ol the oirinion that the (mtirc 
Vedic literature bears traces of the composition ol 
**^ **** different ages and of different mUliors. But all the 
schools are absolutely unanimous as to the eternity 
of the \’odas and the dififerences arc only technical. They all 
deny -the human origin of the Vedas, ‘‘TheNyaya school holds the 
view that Isiaara Is responsible for both the compo.sition and llie 
pronouncement of the Holy Scriptures ; the Vedanta school accepts 
that God is not responsible for the composition, but for the mechanical 
reproduction at the beginning of the creation ; while the Miinansaka 
school maintains tliat God is responsible neither for the composition 
nor for the ulterance ; that the Vedas have been from eternity handed 
down from generation to generation, by man to man, by word of mouth, 
and no paiticular stage of time can be described as having witnessed 
the origin of the Vedas.” (<•) This idea has been expressed in the maxim 
•f 3 I*TS ‘ At no time was the world unlike wliat it is.’frfj 

With legard to the theory of the Infallibility of die Vedas, it 
The Vedaa Vedas are exclusively 

are Infallible. religious codes but the Himaiisakas hold tluit the 
Vedas represent a homogeneous code of rules relating to law and 
ethics owing to the wide significance given therein to the word 
‘ Dharnta Theii fundamental conception of the Veda is that it 

(o) Taittiriyft Biahmiinn .1. 10, 11. (rfl Giiudu Brahmaimndiya (N'irtiay.n- 

(6) Mahabhdrata : Adi Vii run. Adhyayii ^ ^ 

ea, Sloka 36. 

(c)0. Sankararanja Sasirl— yioiions p. 51,1 
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etitiruly atul (.'xclusivi'ly lUJiiceriis itstill with Dhanna whioli has been 
ilermed in the second npliorism by J.iimini thus 

“ That which is siyiiilu'd by n ctmunaud and leads to a benefit is called 
Dhanna." This tiefinilion apjilii's not only to rules ol morality, ethics 
and religion but also to lules ul positive law. 'I'licre are slight 
differences as to the exact siynificance of the term Dhartua. The 
Prabhakara school restricts its denotation to the act actually commanded 
by a Vedic Vidhi ; the Nyaya school maintains that the word denotes 
the invisible clTect named Apurva which attaches to the soul on the 
performance of a religious act and endures till the attainment ot the 
benefit contemplated by the act : and the Bhatta school gives it a 
much wider meaning by holding that the act enjoined by a \'idhi and 
the material connected therewith do all come within the definition 


of Dhanna If Dhanna is the only topic of the Veda which is conveyed 
by a Vidhi alone, how are the other passages which aic not Vidliis or 
commands to be accounted lor ? Tliis objection or diliiciihy is removeil 
by considering the fourfold classilicalioii oi the Vedas .idojited by the 
Mimausalcas into Vuihi, including a Pratisedka or prohibition, iUvitra 
or a hymn addressed to gods at a sacrifice, Ait/unuuia or the passages 
of Vedas where a ceriain act commanded or prohibited hy a Vidhi 
is praised or coiKlemned, and lastly hTanidhepa or tlie nomenclature 
portions and their distinction. The Mimansic piiuciples of the 
tiistinclion of the Nanutd/ieya portUm ol the Vedas from the rest (<i) 
will show that the portion of the Vcdic literature has no 

authority by itself but depends upon its authority upun other texts 
of which Namadhepas are to be taken as part and parcel. 

^lantra portion sinijily serves Uie purpose of recalling to mind 
the deities for wliose iiropitiatiou the sacrifices enjoined by the Vidhi 
portion are performed. The Mantras liave, therefore, no authority by 
themselves, but play a subservient pmt to the Vidliis in as much as 
they help the completion of acts enjoined by Vidlii texts (^), 

Jaimini’s theory is that die commanding portion of the Vedas 
Function of alone operative and that the lunction of 
and part played Arthavada is to eulogise oi condemn acts referred 
by Arthavada. Vidhis or Nishedhas respectively, The 

Mimansakas have admitted that the Vidius have been modified to 
some extent by Arthavadas but the strong theory of the Mimansa 
is that a Vidhi cannot be modified in view ol an Arthavada 
and this principle has been clearly laid down in the doctrine ol„ 
Hetuvaknizadadhikarana [c]. 


(o) For fuller disoussion See Book II (6) 0, Sankararama — Fiotions p, 59, 
Mimansa llulcs of Interpretation i>p. (c) For detailed disoussiou soo Book 1 1, 
163,169-179. Oh. V.Seo.l, p,159, 
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There is a singular lack of rules relating to positive law in the 
Theories as to Vedas, so they cannot be treated as an original 
of*Siiwiti'^from of law except by a legal fiction. This 

Srntl. fiction has been so adliered to tliat Smriti is 

supposed to be derived from Sruti thougli there are no texts in the 
Vedas, in support of tlie assumption, Tlie fact is that the Smritis 
would have lost their purpose if corresponding rules in the Srutis had 
been found, yet the theory is maintained. 

srf?r aw ll 

The two terms Sruti and Sinriti themselves give support to this 
tlieory. Some of the theories in support of the emanation of Smritis 
from Sruti are now mentioned. The theory of die lost Sruti or 
Utsaunavada lays down that the Vedic texts tliat were the foundation 
of Smriti texts weie actually available to the Smritikars but have 
since become extinct owing to desuetude, The Mimansakas have 
rejected this theory as it militates against the doctrine of the eternity 
of tlie Vedas. Another theory which is fardier from truth but nearer 
technical accuracy is that of the ‘ Hidden Sruti ’ known as 
Pracliannavada. Tliis tlieory lays down that the Vedic text on which 
a Smriti is founded, is eternally hidden in the Veda, and its existence 
is to be known for ever by inference or that tlie inferential Sruti 
originating a Smriti is a postulate which is not disputed. Kumarila 
Bhatta struck a via media by adopting a theory whicli is sliortly termed 
as the or the theory of the ‘ Patent Sruti ’ according to 

which the Sruti texts that were tlie basis of tlie Smritis are deemed 
to be available in the extant Vedic literature itself and that every bit 
of Smriti has a corresponding Sruti in original. 

Part played A. few instances of tlie diifeient branches of law 

by fictions la I as developed by fictions are given below : 

The law of adoption is one of the most important branches of 

Hindu Jurisprudence tliat owes its existence to 

the influence exerted by legal fictions. The laws 
MoPS'Oa* f. . f . . . , . 

ol joint family, partition, inheritance, etc., underwent 

a process of evolution. The theory of a substitute or Pratinidhi lays 

do,wn precise rules about the cliaracter of a substitute and the extent 

to yjjjich the attributes of the original may be extended to the 

subsj^tute, 

A good {leal of Hindu Law has been evolved by this principle. 
The peculiar body of rule.s relating to tlie fiction of adoption are due 


to tljii?^ vsery principle. Menu (IX. ISO) says ; * Wise men declare these 
eleven son'^ beginning witli kshetraja, the substitutes of a son, to 
prevent a jf'ailute’p^'t^e , 'funeral obsequies.' 
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rsR*n^qFJr^f5r<jrt n 

When there is no reiil son, a fictitious son is recognised, as he 
is a substitute for a legitimate son; an adopted son is generally invested 
by law with the status of a natural born son. Uy legal fiction an 
adopted son acquires a similar light as a legitimate son acquites an 
interest by birth in the joint family property and he can also demand 
a partition of ancestral property in the hands of his father like an 
auiasa. The validity of a pre-adoption alienation made by his adoptive 
mother can be challenged by an adopted son like a postliuraous natural 
born son. 

The evolution of a woman’s rights of inheritance is also an 
outcome of the influence of a legal fiction. Like 
all otlier systems of law, women were never 
assigned in the Vedic primitive law any share in 
any property. The term family consisted of males entirely and 
females had no legal entity or any status. This state of society is 
generally known as the patriarchal stage, where women had no rights 
eitlier of inheritance or ol maintenance or of custody. This state of 
society is cited in llic text of Baudliayana («) 

'Women are devoid of senses, and they are no participators (in 
property).’ 

Different limitations were pul upon the scope of this rigid rule 
at different periods in the history of the development of Hindu Law. 
The legal fiction of the identity of husband and wife was the chief 
instrument which overthrew the rigidity of this rule. The same is true 
of the English system also. The following passage of Vajasaneya 
Brabmana evidences this fiction ; “ A man is only a half of his self. 
Therefore, when lie takes not a wife he is not fully born, for he is 
incomplete so long. Then when alone he takes a wife, he is fully born, 
and he becomes complete. Accordingly Brahmins versed in Vedas 
declare this, ‘ the pet son known as husband is verily known as the 
[wife.’” 

91^ f ^ stTcwsf? H 1 

srraf 1 «tf 5 55^ i cWT 

fern \ «Tt flcif wwf 1 

The same idea is expressed by Manu (IX. 45) thus: ‘‘What is 
known as a wife, self and offspring, a man consists of the same. In 

(a) Baudhayana Dliarma Sulra 2, 2, 47 ; vide also TaUtiriya Samhiiia 6, 6, 8, 
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suxui'ildiice llicrewilli BralimLiis declare Uiis : He that is ilie liusbaiid N 
ktuiwn as the wife." 

5^ ^^WTcRT i? i 

^ai: ai5e«IT ¥T5Tf JETT ^^cnifaT II 

lilihaspati’s («) nolion of the lictitious idenlily between a luisbaml 
and a wife is more expressive ; “ In the sacred law, llie Smriti Code, and 
popular usage, a wife is recognised by wise men as ball the body and 
an equal participalor in good and had fruits. Of liitn whose wile does , 
not cease to live, half the body continues to live Wlien half the body 
lives, how can anybody else take the wealth (ol a deceased) ? While 
agnates are living including the lather, brother and cousins, ot a soilless 
deceased man, the widow takes the .share.” 

3tTgT®r ^ Tgfcfti: i 

in’ctTiTvf' ^?ii jqJTTgqji'Ra qrm ii 

*iq«T ^JiTiciT ^fT«T‘ ti5«T i 

‘ WIIfjt: qmi^*!IT?^ II 

9ig?iq*r siifta?«T, «t# cTiS'T»T?ift’jn II 

The order in which the above texts have been given, shows the 
development of a widow’s right to inherit undtM' the Hindu Law. 
Under the modern Hindu Law the next heir to a soilless man in 
default of the widow is his daughter. In tlie Smriti as well, there has 
been an improvement upon the primitive law as represented by 
Apastamba's text that liescribes women as incapable of owning 
property, Tlie Smritis recognised five female heirs, daughter being 
one of them. The gradual growth of the right of the daugliter to 
inherit was the re.sult ol the deviatiou from the original lule made in 
favour of the widow by meaus ol the fiction of legal ideiuity. Once 
an exception was made to the general rule, further inroads in the same 
direction were subsequently made in favour of other female relations. 
The influence of the introduction of the widow into the list ol heirs 
coupled with a fiction of identity between the father and his issues, 
male or female, accounts lor the high rank that a daughter enjoys 
among tlie list of heirs under the Smriti law. Haim (IX. 130) say.s 
about the identity between a father and a daughter : “ As is the sell, so 
is the son, and a daughter is equal to a son. Wlieu tlie self stands 
in Imr form, how .shall any one else take away the estate ? " 

(a) SmritlobandTika p. 67S Mysore Governmentt Library Series No. 48, 
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a«rT jsi; i 

TliP fu'lioii ol siiijilo poraoniility ol ii Imslimul ami a wilt* is not 
llip only one Icnown to tlie Hindu Law luit there are several others ol 
llie sante kind such as ll>e affinity between master and slave, fatlier and 
son, preceptor and disciple, The early law of property lias been niueli 
Impressed by tills fiction, as a text ol Mann (VIII 416) refers to a veiy 
primitive state of society when the son, tlie wife, tlie slave ami tlie 
disciple had no independent legal recognition and were deemed as 
alisoliuely incapable to liold properly in tlieir own right ; “ A wife, a 

son and a slave — these three are deeinec! to have no property. IVhat 
lliey earn is tlie property of liim to whom tliey lielong." 

wmf 3^153 sni «^srra*fT: ^gaiT: i 

The fiction ol identity lietween master and slave accounts lor tlie 
special rules of inheritance lor the succession ol a 
of a dailpatra!**" Uasiputra. 'I'he text fit) regarding Dasipulra was 
originally inteiuied to regulate the rights ol 
inheritance of a son liegolieu on a lemale slave : the principle was 
extended to a son horn ol a permanently kept eonenbine, on the 
abolition of slavery : “ A son born of a Dasi by a Smlra shall take a 
share at the desire (ol his father). On the death of the father, the 
brothers ought to make him a sliarer of a half." 

3TTti>.sRr q(Tf«rf i 

?gri5f«c^gwTf»Tf:j^^ ii 

There is another similar text {b} on the point ; " Of a person 

letired to the lorest, an ascetic and a bachelor, the sharers of the 
heritage are, in an inveise order, the preceptor, a good disciple, and a 
brother ol tlie same Asin avia.” 

This rule ol inlieritanee is the lesult of tlie fiction ol identity 
between a preceptor and a tiisciple. 

Tlie law of property remained for long under tlie full sway of 


(«) Viijmivalkyii YyiivnliiiT.idUyiiyn Slokn, 133. 


(ft) AftiW, i:)7. 
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these fu'lions o( identity, but numeious bianelies 
of property.'^*'* ot Uiw icm<iiiiecl un.ilfectecl Iw tlieii influence. 

Theie die some lules in the Smntis whidi even go 
to negiUive the leality of these identities. Tlie consideidtion of the 
limitations to the fiction of identity will show the blanches ol law which 
escaped its influence The lollowing te^ts illustiate the point; 


I Yajnavalkya (n) says " The husband need not tetuiii to tlic 
wife hei peculiura leceived duiing adveisity, foi tlie peiloimance of 
ohligatoiy ceiemonies duiing illness and tiiuiei piessnic of impending 
cnnflnement " 

*T II 

This text implies that wealth icceived fiom the wife in othei 
cases ought to be i etui tied by the husband This iiile coiitiaveiies 
the fiction of identity between a husband and a wife 

II. Anothei similai text of Yajnavalky.i (/ij is “ Foi in the land 
that is acquit ed by a pateinal giaiidfathei, in the piopetty yielding a 
iccuiiing income and in the cluttel {acqniietl by the paternal giand- 
fathei) tlieie shall be equal owneiship of lathei and son.” 

f? ii 

This text clearly militates against the fiction of the mergei of the 
son’s personality in that of the fathei 

III. Naiada’s text: "Of these, he that saves his mastei fiom 
daiigei to life shall he fieed fiom slaveiy, and he shall get a son’s shaic," 

shows the extent of limitations placed upon the fii tion of identity 
between a slave and his mastei 


IV. Gautama (Dharma Sutia Adhyaya 2 Sutias 49, 50, 51) says • 
" The coirection ol a disciple shall be without the infliction of coipoial 
punishment. In the case of inability, chastisement raav be by means 
of a slender lope oi bamboo twig If he beats with any othei (mateiial), 
|ie shall be punished by tlie kmg." 

’CWI ’01^: n 


(a) Vyavharadhyaya, 147, 


•(i) IM, 121, 
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The lecugriiiliuu ol lliu valiility 01 li’jjsil iirot'cediiios Ijetweeii 
preceptor and disciple in die alinvc text eoniravenes the fiction of tliis 
identity. 

Thiiiciiun, a cUi/ii in the ZL'oind is eqtia/ to a child in existence-— 
5 Conception played an impoi laiit pari in the evolution 

equivalent to ol law. The consequence ol its recognition is that 
** lor leg.il purposes computation ol age is ordinarily 

to be made Irom the dale ol conception and not of birth, as Gautama 
says ' 11'*^ calculation ol years begins from 

conception.' 

This fiction is material lor the purposes ol initiation ceremony or 
the date of majoiity. A.s regards the iotmer, a Brahmin is to perform 
it in the eighth year and the optional dates are the ninth and filth years ; 
the ages for a Kshatiiya and a Vaisya are eleven and twelve respectively : 
“The latest ages for initiation in these cases of the three regenerate 
cJasse.s are tlie .si.xtcciit)i, iivoiiiy-secoiid and twenty-fourth years. In these 
cases the calculation is to he made from the date of conception.” 

I i 5CT3i»'«r?q‘ i 

I (/i) 

In calculating the age ol majority the .starling point is the date of 
conception. Narada says “ A child until the eighlli year is known 
to be similar to those in the womb ; until the sixteenth year lie is called 
a boy and a minor." 

The difference between the Dayabliaga and oilier schools as to 
the attainment of majority at the beginning or the close of the sixteenth 
year is due to tlie rigidity or the looseness of this fiction. 

The law relating to alienation of joint lamily iiroperty has also 
been much influenced by this fiction. The principle 
alleni^Ura Mitakshara school that the existence of a 

son will be an impecliineiit to the free right of 
alienation on the part of a father or manager of a family has been 
extended to a son conceived hut not yet born. 

^ jTTrtT ^ «r »Tif 5?isrf?«retT: i 

ff% ^ ^ fkmt II 


(a) G-autivma Dharmi antra 1. 0. 
TT-.T 


(ft) /ft/'/, Adhyay.i I, antra-i T, H, and 11 — IB. 
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“They that are born, they that are unborn, aiul they tluit remain 
in the womb require a means of living. Tlieroforo, there is no gift nor 
sale," {it) This prohibition relates to real properly. 


The law 


7> Law 
partition. 


of 


partilltni has also been touehod by this fie.tion. 
Yainavalkya (l>) says ; t 

"A partition shall lie 


effected of the residue on taking to account the 
iucome.s and the outgoings." The Mitakshara lays down lules for the 
reopening of the partition when a coparcener’s wife delivers a male 
child and the partition should be effected after delivery when the 
pregnancy is apparent. 


f^*TT»T5m^ssi3t?«r vngt srmfqf 

I ^q«z»TKTfqf g a^isf i (c) 


One exception to this fiction exists 1 elating to a person’s capacity 
to adopt a son. The rule of Atri (rf) is “ Only by a sunless man shall 
always a substitute for a son be taken." ^cTSJT t ! 

The word ‘ sonless ’ has not been construed to exclude a 
person whose male child has been conceived and it has been explained 
to he and one to whom no son is horn, and one wliose 

sole surviving son is dead. 

The fiction that an idol is possessed of a juristic personality and 

„ _ that the head of a Mult is a corporation sole and a 

8. Conceptian , r , , i n j 

of juriatic per- person in the eye ot the law, has iiilluenced lUe 

*®®' law regarding religious endowments immensely in 

contrast with the law of primitive society where gilts and bequests to 

individuals were much more common than donations in favour of 

institutions. 


Tlie fiction of an heir’s spiritual efficacy to offer funeral oblations 
to the person to whom succession is to be 
efHcacy*****^^*"*^ determined has also played an important part in 
developing a major portion of the law of inheritance. 
The textual exception to the rule of escheat that in default of the next 
of kin, the estate of a Brahmin goes to learned Brahmins and not to 
the king is attributable to the semi-divine character of a Sovereign 
which is presumed to depend upon his keeping good relations with the 
Brahmin hierarchy. 


(a) Mitakshara VynvahaiadJiyaya Daya- j (e) Mitakshara Vyiivaharadhyaya, Sloka 

vibhagaprakarana, Introductory. 1 %%. 

(b) Yajnavaikya Vyiivnharadhyay.i,l2‘2, {<}) Atn Binriti Siokn,53, 
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Tlie )u;tit)ii ol llio (luriitioti oi Immaii ineinory lias been tisetl in 

tlie llitulii Law lo disliiisraish an ancient cwatotn 

10. Custom. , , , 

Irom a niiddcni one. A distinction is made between 

Smaria Ka/a and Asi/iivttr Ki}/a or \WY\i.n\ within memory and tlie 

period beyond moniory, rogardiiig a paiTiciilar custom whether or not 

it prevailed Tor at least a hniuired years hack Irom tlie date of dispute. 

As reprards possession as evidence of title, where tlie proof of title is 

vague or undiscloseti, possession for more than hundred years has 

been lield to be eonclusive proof of ownersliip, Yrijnavalkya (II. 27) 

while dealing with tlic comparative weiglit of possession and the 

lawfully recognised modes of acquisition of title, says: “Title is superior 

to possession, unless tlie latter has devolved in order from ancestors.” 

i^'j|3iT»raTq^ i 

Mitaksliara (a) lias deduced this rule from this text : “ In the 

period within memory title is superior to possession, but beyond that 
possession is paramount." 

In laying the iluralion ol legal memory, Miiukslmra ia) says : “ The 
duration of memory ranges up to a hundred years, for the scripture says, 
a man's age-limit is a liundred years " 


In consequence ol die influence ol this fiction upon the 
interpretation ol tlie oiiginal text ol Yajnavalkya, die law has been 
laid down thus by KniyayHiia /;) : 


^JTTcT^.T^ ftfi’IT «T*TITT I 

?l’5BI^S3W^DRT?ri?t, !KITTfhl3^I»TcrT II 


SECTION 4 PRIMARY ASSUMPTIONS 
I.N HINDU LAW 

It is generally known that wdows or limited heirs can alienate 
Widow’s ulfe- pi'opcrty for legal necessity. But if such necessity 



sumptio7i that necessity existed, which if not rebutted by contrary proof, 


(a) Mitakshara Vyavaharadhyaya under (6) Mitakahara Vyavaharadhyaya Sloka 
Sloka ?r, 87, 


I'Kin 


will valklati' the IrtiiNaclioii, as a rijvlit anti ihdikt one But Ihe 

pi'caximption may Im rphulted liy llu* ri'vt'rsioner h)' showing that the 
consent was given, not with true knowledge of the cin'nmstances, and 
of the effects of the transaction, or with an intelligent intention to consent 
to sncli effect ; or bj’ actual reversioner at the widow's death hy shon’ing 
that there was no legal necessity for the alienation. 

Where property has been acquired in Inisincss by persons 

Presumption constituting n joint Ilinclu family by their joint 

as regards pro- laliour. but without the aid of joint family propcrlv 

perty acquired . 

by members of the pre, sumption is that it is the joint property ol 

a joint family. the joint acquirer^. But this presumption ma}' be 

rebutted by sliowing that the pci'sons constituting the joint family 

acquired the property not as members of joint family hut as members 

of an ordinary trade partnership resting on contract, in which case the 

property will be deemed to lie paitnciship property 

If the property be presumed to be joint property, the question is 
whether it should also he presumed to be joint family propcrlj'. In 
Lnidas V. Motibcii \c), the Bombay High Court held that property 
acquired in business by persons ooustituting joint Hindu family hy their 
joint labour without the aid of joint fund may not only be presumed to 
be joint property of the acquirers, but must be presumodlo he joint 
family property. 

But the Madras High Court held in Sudarsnnam v. Narnsmbhuht 
{(/j that the presumption that it is joint family properly may be rohutted 
by showing that the acquirers intended to hold the property as co-owners 
between themselves in u’hich case it would be their joint propertj’. 

Where the question arises as to whether the marriage was in an 
Presum tion aa O'" unapproved form, the pic,sumption is 

to of that it Avas in the approved form, when the parties 

marriage. Sudras. But thLs presumption may be rebutted 

by proof that it Avas in an imapproA'cd foriAi, shoAving that the 
consideration passed from Uic liridc-groom lo the father or the guardian 
of the bride (<■', 

Wliero it is proved llial marrUige Avas perlormcd in lact, the court 
Avill presume tliat it is valid in huv anil that the necessary ceremonies 
ha\'C Ijecn performed. But it was lielil iiA Chellameil v. Ranganathmi if] 
lhattliis presumption may be rebutted by proof of facts that no marriage 
ever took place. 

(a) Jtangaawamii v. Nachiappa 45 I. A. 73, I (d) 35 Mad. 149. 

43 Mad. 533, 50 I. C. 498, 1918 P. 0. 196. i (c) Jaganmth v. Narayan 34 Bom. 553, 

(ii) Oanpat v. Anmji 23 Bom, 144. I (/) 34 Mad, 277, 12 1, 0. 247 ; 40 Bom 369 • 

(c) 10 Bom. L. E. 175, 321, C. 985; 1916 Bom, 383, ’ ’ 



W lu'i'i' a 1 liiulu lamily mijiriiU"* Iroin oiu* pi'<n’inci' lo anoihor, 
p iIk' presumption is ihiil it earries witli it its personal 

to mlgralSo*n.** *** Ifm'i llint is, tlic laws and (’ustoins as to sunvssion 

ami lamily relation piTvailiujr in the proviuee w^lieia' 
it is domiciled in I, ami thi'se pivvailinir aincni[f its caste fellows in the 
locality (/>\ 

But this iiresnmption may be relmtted by showini> that the family 

has adopted the law and nsafte of the province to which it has 

miirralecl fc . 


SECTION 5. PACTUM VALET 

'llu' iloetrine ii( ftu/i/w lutl/’t which owes its origin to Roman 
jurisprudence, depends upon the principle of justice, equity and good 
conscience, which judges in India are bound to administer whenever 
ibo sulislaiitivc rules of the local law provide no clear and unambiguous 
guide. 'J'bis doctrine flat non debuit fnclmn vahf [i. e. wliat sliould 
not be done, yet being done shall he valid) was hud down 1'or tlie first 
lime by Jlmutavuliann. By this Is meant tliat “ a Ibing performed by 
a man in virtue of a right, natural or legal, cannot he made otherwise 
on account of the fact that lliere are tevls of llintln Law prohiliiUng 
such thing. This passage ol Dayahhnga III. bO : Jolly 'f. L. L. lib] 

was translated liy (‘ulehrook into : 
“ For a fact I'annot he altered by a hundred levls.” .Some scholars look 
it as the peculiar doctrine of the Bengal school applied for llie first time 
by Jiiuulavahana when he laid down that the power of the father to 
alienate the family properly was absolute even in the pre.scnce of the 
sons. The incorrect translation causetl this confusion and mistake. 
What Jimulavahana Intended was that when a person did an act which 
in law lie had a right to do, that act coxikl not Ijc set aside on the ground 
that there were ii liundrccl texts prohiliit'mg it. He supported it by 
saying that the ownership having been conferred upon the father by the 
texts, he liad the right to alienate the property in. spite of the text 
proluhiting alienation and that the latter text should Ijc understood only 
as showing that it was uiidcslrahle on the part of the father to alienate 
the property to the prejudice of the sons. I Ic started with the primary 
iissnmption that the father had llio right to alienate. 

'I'his is a well-known ma.vira of civil law applied to remed)' 
irregularities in form and defects in procedure not aflecting the essential 
principle. Such text's as are referred to are merely directory and the 
liuestions involved in them arc matters of formalities or ceremonies 

(o) Tliaikandi v. Illivatukal 39 M. L. J. 427, (6) Tula Ram v. 8hya?n 49 All. 848. 

13 M.L. W. 101, 601.0. 209. See Ki'shao (e) Parbati v. Jagdinh 29 I. A. 82, 29 Onl, 
V, Pndaithforan 1938 N«(r. 163, 433, 
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wliirh do nol alTi'c'l llu' t>l llu* ininsaclion. fti lut ease' siioiild 

Uu; application of tlii'f maxim oxcml Uic limil'^ rocof'ni'^cil in tho 
Roman Civil Law. 

Mo doubt tbi'< ilocLriiu' was onunciaUxl lov tlu' first time by Uu' 

Recognition of H rc('o|j[nisod also 

the doctrine by liy tlic Mitalcslmra school. It lias been bcUl by tlio 
the Mitakshara pvivy Council in the ease of Wooma Daee v, 

GokoolaHUnd {a) aiirl also in Gtxnga Sakai w Lekhraj (k) that tlio 
doctrine is rccog^iiscd by the Mitakshara school also. 

The tests to (ILstinfiuish between tho rales of Icfral obli'iation and 

Difference merely preceptive are common in the 

between the two two schools. Accordint( to tlio Mitakshara school, 
schools. co-heirs are joint tenant!;, unlike tho Dayabhapja 

whicb treats tliem as ienants-hi-common. The principle is, therefore, 
deduced that a co-heir cannot alienate his undivided copan'enaiy interest 
in joint property without tlie consent of his coparceners. By this 
dilTerence it cannot Ite concluded that tlie doctrine of jnctmt va/et is 
not recog ni'/cd liy the Mitakshara school to the same extent as in the 
Dayahhaga. 

'I'hc scope of tills doctrine has l)ccn discussed thus by several 
High Courts. The Bombay High Court laid down, 
doctAne. ** **** ' which tho Sastra is merely directory 

and not mandatory, or only indicates particular 
pemous as more cligililc for adoption than others, the maxim may be 
usefully and properly applied, if the precept or recommended prefereneo 
be disregarded." {c) Tlie Allahabad High Court observed : " In the 
case of adoption there arc. of course, questions of formalities, ceremonies, 
preference in lire matter of selection, and other points whirh amount 
to moral and religious suggestions. Such matters, speaking generally, 
arc dealt with in the texts in *a directory manner, relating to what I 
may perhaps call the modus opeimdt of adoption. To such matters, 
whit'h do nol afTcct the e.s.sence of the adoption, the doctrine of factum 
valet would undoublcdly apply upon general grounds of justice, ccpiity 
and good conscience, and irrespective of tlie authoritj’- of any text in the 
Hindu Law itself.” frtj 

Hindu Law like other systems makes the province of legal 
obligation co-e-xtensive with that of religious or moral obligation. A 
man may disregard the plainest dictates of duly and may be ungrateful, 
sellisb, cruel, treacherous to those who reposed confidence in him and 


(a) 3 Oal. 597, 5 I. A, 40. R, 364, 398. Soo also Gopal y, Hajimant 

9 All 253 393-96. ^^°m.%^5,%9'!■,Dlm7’nlay,]iamkriallna■ 

10 Bora. 80, 86. 

(c) Laksmappa y, Kamava 13 Bom. H. C. (d) Ganga y. Lekhraj 9 All, 253, 396-97. 
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yel liu tiiiiy liu williiu liiri k'^-al riyhls. Tlii' Iliiulii s.ijil's lort-sim tli’n 
distuii'lloii ; SI) tin.' pivi'opLs they }»avt' lor the puidtuii'e ol lile niiiy In* 
construetl hi this liplit. The (|uestiou iirise'i as to what khul of 
eoiidemiiiition is meant hy the precept, a moral coademiiathni or a leyal 
one. Their Lordships ol the Privy Council remarked in Sii Balusn v. 
Sri Bahisu ia\ " Tlteir Lordships oujrht to state their concurrence with 
the learned Chiei Justice in his remarks on the so-ealled iloctrine of 
jtactuut valet. That unhappily expressetl maxim clearly causes trouble 
in Indian Courts. .Sir j\I, ^Ve.stroop is (piilo ri"ht in pointing out that 
il the fnctmu. external act, is void in law, there is no room for tlu’ 
application ol the maxim. The (ruth is that the two halves ol the 
mtuxim applj’ to two dilTerent departments of life. Many things which 
ought not to be done in point of morals or leligion are valid in point 
of law. But it is ironsensical to apply the whole maxim to the same 
class of actions and to saj- that what ought not to lie ilone in morals 
stands good in morals, or what ought not to lie done in law stands good 
in law.” 

The maxim is indeed one on the liorderland lietweeu moral and 
positive law. 

Tliis maxim tliH's not depend on any rule of Hindu Law and 
Application of invoked in cases ol adoption, marriage, 

the maxim. alu'iialion and mainlenanee of widows. 

^Vhere there are ciuostions of formalities, I’eremonies. preleronee 
ill matter of seleetioii and other points wliieli are 
ad^ptUmr**^**"^* dealt with by the texts in a directory manner, to 
sueli matters the doelriiie o\ /actmn valet will apply 
undoulitedly upon general principles of equity, justice and good 
coiiscieiu’c and irrespective ol any authority in the Hindu Law itself, 
the reason being that such matters do not affect the c.sscnce of the 
adoption ljut they relate only to the viodns operandi of adoption. The 
texts relating to (1) the adoption of an only son, (2j the ailoption of a 
hoy without the ceremony of datta hovmm, (3) the adoption of a married 
.sagotra, and (4) the adoption of a stranger in preference to a person’s 
brother’s son, are merely directory. 

No adoption may be set aside for u mere irregularity or lor non- 
observance of a form not essential to its validity. In particular and 
witliOLit prejudice to the generality of tiie foregoing rule, it may not be 
set a.side on any of tlie following grounds, namely: — 

( 1 1 tliat the adopted son was the eldest, the younge.st or the only 
son of his fatlier ; 

(ti) 3f) I. A. n:k 149, at All. 400, 487, 33 Mad, 398, 433, 9 M, L. .T, (17, 1 Bom L. K, 
33(1, 3 0, W. N. 4'37 ; K.tiiiw(ir liueuitl v. Kinitrur Ih-ij 9‘a i.A. 180, 191, 195, 57 All. 494. 
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ili; lhal In; was triveii in iulopliuu iiltor liN iii\-i-ilitiiri' will; (he 
saorcil llireiid : 

i.'lt thill llio ciilupluo was nUler lima lla* ailopU-r 

(4) that Lla? atlopiion \va-! made iluriny; pollution /n or by an 
unohasta willow (/,' or by a avkIow alter payin*^ moiu'y to the hov'-! 
natural fallier 'q\ or by an untousurcil wiiloii' (/ ' ; 

i.n that the adoption iwas tnade by the yuuuKi’r wilhout the eiin-fenl 
of the elder widow (j) ; 

(fj) that the adoption was made l>y a leper it ) : or by one sufferin<> 
from incLiriiblc disease (//'. 

In ease of marriage three leading principles governing tin- 
(2) As regards applieation'of this maxim have been deduced from 
marriage. Venkatacharyuhi v. Rangacliaiynlu (vj ; 

ilj Where there is a gift by a legal guardian and the mai'riage 
rite is duly solemnized with the coremonie.s of Vagdamim (the promise 
to give; and Snptltadihonta the marriage is 

irrevocable, («■). 

i'2) Where the girl is abducted by /m«<f or force and married, 
and there is no gift eitlier by a natural or legal guardian, there is fraud 
upon the policy of I'eligious ceremony though there is no valid religious 
ceremony, 

(3) Where llio mother of the girl, acting as her natural guardian in 
view of her welfare and without fraud or force, gives away the girl in 
marriage and the marriage rite is duly soleinuizcd, the inarriagi' is not 
to be set aside. 

The texts regarding the eligibility of persons who eaii elaim the 
right of giving a girl in marriage are directory and not mandatory f.ri 
and this doctrine would remedy the want of consent of a guardian with 


(o) ffojjul Y. VisImuiS Bom. 350, 357. 

(p) Basvanty. Malappu -tS Bom. 450, 1931 
Boin, 301. 33 Bom. L. 11. 1400. Contra. 
Sayainaluly. SundaiiUid 5Beng. L. B. 

Dnyoha y, Jladhabai (1894) PJ. 33. 
(a) Muruyappa v. liagappa 39 Mad. 161, 
16 M. L. J. 33 ; Sitaram v, Hurihar 35 
Bom 169, 8 I. C. 635, 13 Bora. L. B. 910. 

(r) Ravji y. hakahniibai II Bom. 381, 395. 

(s) Padajinio y. Ram Rao 13 Bom, 130. 

{t) Syaimlul v. Sandumini 5 Boa. L. R. 
363, 369, 370 oUod in Kcri v. ifom'raiu 
13 Bon, L. R. 1, 14 (F. B.). 

(hI Tivlrammi v, Belmri Jjal 5 C’.il 770. 
774 (P. C.). 

(lO 14 Mild. 316, 330, I M. L. J. 85. 


(m?) Bindaban Chandra Kiirmokur v, Chun, 
dra Xannoar 12 Cal 140 i Kbuohalchaiid 
Lalehand y. Bat Maui Bom. 247. 

{r) Mulehaml y. Bhiidhia 23 Bom. 813j 
Xlmslial Cliand y. Bui Muni 11 Bom! 
347 ; Chazi v. Sakrii 19 All. 515 ; Namu- 
seuayam Pillai y. Annami Animal 4 
Mad, 839 ; Jfudaoaoodiiii Mookrerji v, 
Jadub Chandiir Bawrji 3 W. B. 191; 
Venkata CImryiilu y. Rnnyu Cliaryulii 
14 Mad, 316, 1 M. L, J. 85 ; Bai Diwuli 
y. Moti Aaraoii 23 Bom, 509 ; Brindubnii 
Chandra y. Chandra Kumukar 12 Cal. 
140; Rumpiyari y. Dent 1 Rang, ]29. 
J 923 Bang. 302 ; KamMarakhy. Jayiir 
Niifh 59 All. 815, 1931 A. L. J, 816, 1933 
All, 5 ; Juiiiiit Xiilh V. Btimnil 1933 l,.ih. 
595. 
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a (’hiim to irivc tlu* ••iri iuviiyt.r. So llif inairiatji' nl a 

miaor >>'irl OL*lel)rak'il liy thi‘ tnotln'r in disobi’dicncc to tlu* ordor ol 
iho t’ivLl I'ourt was hold to ho irrovooiihlo t/''. Similar olTool has hoi'O 
{riven to the texts prohlhitiii” inarriaijos with the ,»7//v/'.r diHit>hters, {lirls 
liaviiifr hideous names or ha vino im brothers':'. On the same {>rouiid 
where ii marria{re was orieoted by the rnatoriial {jraiid lather and the 
maternal uncle of the {>irl, there hein<i no evUlenee of lori'e or fraiK.!, the 
ooiirt applied this ilootrine althou<>h the niarria{>e was a{rainsL the wishes 
ol the paternal relatives of the oirl wlio tlesirotl to make a profit hy 
manying her to a rich but one-eyed man rti. 

The texts wliieh prescribe rules lor the consent ot {>ii'ardians in 
marriafre have been liekl to be merely directory ; hence a marriage once 
performed and solcmiiised, thous*b without the consent of the legal 
guardian, has been held by our courts to be valid (;4'. .So the marriage 
celelirated by a mother, without the coiiseiit of the father, altlioiigli 
according to the texts tiie father is the persim wlio lias a pi'elorable 
claim to give a girl in marriage, was held valid. 

Jimutavaliana hasap[ilied the doctrine to the case of an alienation 
In- a father of his self-acnuired property or his 
aUenaWon****"*** undivided share in joint family properly. It has 
heen conteiuli'd hy the learned author that since 
the father has ownership in his self-aciiuired i»roperly, the nature of the 
thing, /. e.r ownership and its incideiiLs, such as sale or other nlienalions 
cannot he altered hy a luiiulrcd texts preventing such alienation, such 
texts being construed as directory only and not mandatory. 

The doctrine cd' factum valet, however, does not excuse the 
violation of a legal rule (c). Adoption, being in the 
no^a^lkai^Ie^'' nature of a gift contains three elements: fl) capneily 
to g!\’c, (2) capacity to take and c.apacily to be the 
subject of being given or taken, which are essential to the validity of the 
transaction as such and are Iieyonil the scope of this doctrine 'fl,. Since 
there must be some one to give, the adoption of an orphan is invalid (e) 


(?/) Bai Diwali v. Mbti Karson 32 Bom, 
S09. 

(a) Veerasami v, Appanami I M. IJ. 0. B. I 
37S. I 

(a) Kasturi v. Cliircinji Lul 35 All. 365. 

(b) MiilahiDid y. Bliudhia 33 Bum. 813. 

(c) Budauaa v. FatniaiG M, L. J. 360. 366, 

33 I. 0 . 697. ' 

{(I) Par Mahmud, J. hi (tuima Salmi v. 
Lekhraj Singh 9 All. 388 ; Sec also Sri I 
Baluaii V. Sri Baluau 33 Mad, 393, 133. ; 
(e) Balvantrao v. Bayabai 6 Bom. H. 0. 
R, 83 ; Suhhaluvammal v. Aimmkutti 
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Animal 3 Mad. 139 ; Vaithilinga Mudali 
y. Miirugian Mudali 33 M. L. J. 189, 
37 Mad. 529, 15 1, 0. 399, 1913 M. 
W. N. 1137 i Dhanruj Joharmal v. Soni 
Bai 52 Cul. 482, 37 A.L. J. 373,37 Bom. 
L.R. 837, 53 1. A. 231, 1935 M. W. R. 
693, SOC.W. N. 601, 49 M. i., J.173. 
1935 P. 0. 118 ; Siiklibir Sinyh y. Man- 
lieiaar 49 All, 303 ; Biiahciiuppa y, 
Shirliiigtippu JO Bom. H, 0, E. 308 ; 
Mureyya y. RamaiakahnU 44 Mad. 360, 
13 b. W. 613,1921 Mad, 381, 39 M.L. 3. 
495, 1930 M. W. N. 708. 
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unless it is suppoi'lcd by n special custom (/). In such ('uses this doctrine 
cannot be invoked to validate it £■). So the adoption of a 
or a pttirika piUra cannot be held valid (At 

Adoptions and marriages as are specifically prohibiteil by law 
can never be validated and this doctrine will have no application in 
such cases (/). This maxim is also not available to validate a nrarriage 
where a Hindu woman having a Hindu husband, after becoming a 
convert to Islam, married a Muslim without g'etUng the first marriage 
dissolved ( j . The adoption of an orphan cannot be validated under 
this doctrine as the rule that a boy can be given in adoption only by his 
parents is a mandatory one (k). In this case the precept is legal and 
mandatory, and, therefore, the principle of fnetum valet is ineffectual 
in the case of an adoption in contravention of the provisions of those 
texts ( I ). 

In short the maxim rloes not apply where the texts are mandatory 
and the adoption is in violation of the mandate or prohibition, e. g., 
(1) gift in adoption, by a widow, of her only son without her husband's 
authority ; (2) adoption of a daughter’s son or sister’s son and 
(3) adoption of mother’s slater’s son. 


SECTION 6. CHRONOLOGY OP ANCIENT HINDU 
JURISTS AND THEIR WORKS 

To have a reliable chronology of the vSutra.s, .Sastra.s, Digests 
anti Commentaries and to know their seijiienre is difficult, The 
existence of conflicting rules in dUTferent Sinritis or in tlic same Smriti, 
the obsolete maxims and the details of c.xtinct usages without any 
mention of the reason therefor, makes the task all the more difficult, 
Nevertheless, chronology is essential for the purpose of having a correct 
idea of the history and development of Hindu Law. 

The Brahmins studying Vedas split lliemsclves into various sakhas 
or branches ; and owing to tlie adoption of different 
interpretations, schools for the di ITerent recensions 
of the same Veda were formed under the guidance of eminent teachers. 


(/) Bamkishore v. Jainarain 49 Cal. 180. 
({/) Mareyya v, Bamalakahmiii Mad, 860. 
(/i) Kalle Chunder Ohoudhary v, Skile 
Okunder 6 B. L. B. 501 fP. O.) ; Nursing 
Narayan v, Shattor Lai W. R, (1864) 
194. 

o') Lakshmappa v. Ramavn 18 flora. H. C. 
B. 364! Gopal v. Hanmaat 3 Born. 373 j 
Bkagirthibai v. Badimbai 3 Bom. 898 ; 
Oanga Sakai v. Lekhraj Singh, supra. 
(J) Badamea Fatjaa Bai 86 M. L. J. 860, 
j}8 I. 0, 697. 1914 M, W. H, 278. 


{k) RamKishore v. Jai Narain 48 I. A. 
405, 49 Cal. 180, 1988 fl. O. 8, 15 L. W. 
144, 48 M. L, J. 80, 86 C. W, K. 881, 30 
A. L. J. 857, 1988 M. W. N. 135 ; Mareyya 
V, Eavialakshmi 44 Mad, 860, 39 M. L. 
J, 495, 1980 M. W, K. 708, 18 L. W, 61$, 
1981 Mad. 331. 

(i) Lakaimjappa v. Kaniva 12 Bora. H. 0. 
364, 398 i 83 Mad. 398, 86 1, A. 113, 144 i 
Oanga Bahai v, Lekhraj 9 All. 858, 896- 
97 i Oopal V, Hanmant 3 Bom, 873, 
893-94; Padujirai'Y. Ramrae 13 Bom. 
160, 167 ; 83 Bom. 818 supra. 
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Sutras Of slrins's of iiiilioristn^^ (-hic'flv in proso wore iVamecl or coraposocl 
lor the faciliU' of toacliiofi'. Kveiy clepnrlinent of tho N'cclas liacl its own 
sutras, e.g., Dharmasuh as rt'liiling lo law anil rolifjion and Srautasnt) ns 
ami the Grihyasutras iloalinfi with the more.' lormal and doini'stii' riUial'i, 
Iho whole heinpf rciiarded U'l Kalpasuii n. 

Profo'^sor Max Muller and Professor Hopkins hold that the Sutra 
period roughly ranges from 600 lo 200 B, C. The 
B.*&*^***^ of Gautama, Baudhayana, 

Apastamba and Vasistha are considered by 
T)r. Ikililer, Dr. Jolly and P. V. Kane to be the most ancient of the 
law books and as regards their sequence, they place them in the order 
mentioned above. The reference in all these cases is to the books in 
their extant form fur, as P. V. Kane points out, works on Dharma.sutras 
existed oven before 600- -300 B. C. The learned author sa3's ; 

“ It is very diffieult to settle the chornologj’ of works on Dharma- 
sastras particularly the earlier ones. The present writer does not 
subscribe to the vien- of Max Muller and others that the works in 
eontinuous anushtuhhn metre followed Sutra works. Our knowledge of 
till* works III iliat period is so meagre that .such a generalisation is 
unjustiliabU'. Some works in the coutiwions shkas like Maun, arc 
certainly older than Vishnu Dharmasutra and probably as old as, If not 
older than, the Vasistha Dharmasutra. One of the earUc.st extant 
Dharmasutra of Baudhayana contains long passages in the Slolca metre. 
This renders it highly probable that works in the Sloka metre existed 
before them. Besides, a large literature on Dharma existed in ancient 
days espcoiallj' of Baudliayana, which has not jn't been traced. In the 
absence of that literature It is futile to dogmatise on such a point. It 
seems that originally many though not all Dharmasastras formed part of 
the Kalpasnti as and w'Ci'o studied in dLstinct J7/r7'£7 Cliaians. .Some of the 
extant Dhanuasutras show unmistakable marks that they pre.supposed 
the Giihjasntras of the Charans lo which they belonged. Compare 
Apastamba Dhai masuti a with Apastamba Grihyasntra, Baudhayana 
Dlianuasiitia with Baudhayana Gn/tyasutra. The Dharmasutrns 
belonging to all sutra charauas have not come down to us. Xo .Matura i 
Dhaimasutra has yet come into existence, although Manavasutras and 
Grihyasutras are extant. In tlic same w'ay we have Shaukhynvasutrns 
and Grihyasutras, but no Sakhyayanadhai masutras. It is onl}' in the 
case of Apastamba and Baudhayana Suirachnranas that we have a 
complete tradition with its three component.s of A/z/itWi/ Grihya 

and Dhaimasutra." 

Taking these points into consideration we can presume tliat 
the sutra period dates from the 6th centuij B, 6', an<i tuns up io the 
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Baudhayana. 


beginnhig of ihe Christian era. As lo llio Dlianiinsnlnn (if Gautama 
whom P. Kano ('onsidoiN tlio oklosl of llic Sulni writocs, lu> i^'ivos 
llio daU' as not lalcc tlian 600 to 400 />’. C. 

Gautama who hclonffocl to tlio fiRO of Snuinrriia is tlie most aiu'lonl 

_ inrist as cinolod bv Biuulliavana. Ills view is tliat 

Gautama. ' . , , , 

saptnaas and sagotras (inohuling; tlioso clesoondoil 

from the same lislii, as well as the wife, shall share the estate of a person 

who (.lies without male issue or an appointed daughter, and that the sou 

of a Brahmin liy a Kshatriya wife sliares erpially witli Ids brother horn 

of a Brahmin wife, hut the son of a Sudra wif(' is eulilled to maintenamu' 

only, Aoeordinj; to liim, unnrarried dau<Thler would sueeeed first to a 

woman’s slritlliana and on her failure, suecessioii would denolee on 

married daughters. I [aradatta wrote his eommentary on the Mitakshara, 

in the twelfth century A. D. 

Baudhayana helon<^ed to the Black Vajuiveda. Tie classifies the 
twelve kinds i»f sons into two sets, one entitled to 
inherit and the other to he members of the family 
only, As la'^ards Kshrfrajn he declares him to belong to both the 
families for the purposes of inheritance and olTeriiiK of funeral oblations. 

Apastamha also belonged lo the Black N’njurr’eda, Dr. Bnhler, 
Dr, jolly, and P. V. Kane assign his JViaivinsiitia to 
the fourth or the fifth century B.C. Dr. Jaynswiil 
agrees with Dr. Jolly assigning his work lo the fifth century B. C'. lli' has 
emphatically denied the practice of Niyogt and recognises only six 
marriage rites, omitting the Patsatha and the Prajapatya , lie docs not 
recognise the secondary sons, not even the adopted son, He admits the 
nearest sapimias, the spiritual preceptor, the pupil and lastly the 
daughter a.s heirs, Haradatla has written a rommenlaiy of Apastamba’s 
work called the Ujjvala in the (twelfth century A, 1),), 

Vasistha belonged lo the IBg Veda. P, V, Ivaue (p, 59; assigns him 
the period ranging from 300 B, C. lo the beginning 
of tlie Christian era. He does not recognise the 
right of a Dwlja to take a .Sudra wife and rcoogni.ses only six marriage 
riles, like Apastamha. He permits the re-marriage of virgin widows 
74 , and prescribes the rate of interest to be 15 /r; cent as 
mentioned by Manu (VII 1. 140 . As lo iuheritEinrc, lie only .say.s tliat 
sapinoas are to inherit, and on their lailure the spiritual teacher and 
the pupil. He favours gifts, spccialiy those of learning. He recognises 
die twelve kinds of sons, six as heirs wliile the oilier six as kinsmen 
only. He dilTers from Apastamha and holds that the father and the 
mother have power to give or sell their son and oven to abandon him, 
Hpd has favoured the position of the dattaka, 


Apaatamba. 


Vasia tha, 
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\ kIiiiu Sinrili, partly iii npluH'istir ■^tylr lunl partly in voise, is 

■„ . inlimnU'U' ronnorUni will) Ihi' Mann Sinrili aiicl also 

Vishnw. , , ; „ . . , , ,, 

Willi \ ainavalkya .Sninti (;// . Dr. Jolly assijpis it 

11 (.la to no! oarlii'r lhan llio ihinl ccnlni'y A. 1 Inil at llii’ sanio lime 

thinks lliat some portions of lilt* uork hoth in style and striu'lnre, bear 

the mark of ('.streme anliiiuily and Ibal \’asisllia and Haudhyanii 

probaldy boirnwed I'rom it in). \'ainavalkya consiclei's it as one of the 

aulliorilnlive Smrilis o'. X’ishnu diOiTS Irom Mann and makes a 

distiiiolioii between the sell-aet|uired and aneestral properly like 

Yajnavalkya and gives equal rights to the rather and the son in aneestral 

propertj’ He allmis re-nnion and assigns eighth position to the 

adopted son and places, in the order of succession, the son In'g-otten on 

a widow or a wile by a near relation before the son of tlie appointed 

daughter, The son, grandson, gi-eat grandson, the widow, the daughter, 

her son, the falln'r, and tli<‘ brollier are according to him tin' ladrs of a 

deceased in the order mentioned above. 

Bandbayana. X’asistha and Apastamba ofli'ii qiioU' llariia but 

tiu' copy of the manuscri[)t discovt'red at \hisikdoes 
Harita« ' , , . ti . , « 

not ('onlam any (piolation Irom Hanlaby Apa.stambii 

and Baudhayana (; . Harita, Hiranyaki'sin, Kasyapa. Sankha, Likbita 

and Ihiitbinasi all of whom are quoted in Jag'annatha’s Digest and by the 

coraraontators are also of tbe Sutra pei’iod. Uarila lived earlier than 

Baudhayana and I liraiiyakesin later lhan Apaslamha (j). 

'I’be (luestion as regards the age of Manava Dliarmasastra Irom its 

external and intemal evidence is mixed up with 

B. C^^200*A.*d! ‘Aher problems such ns whether there are earlier or 

later .Sutras in the extant Manava Dliarmasastra, 

wiiethcr Manava Dliarmasastra was recast several times or once only, 

what relative relations exist between tbe Manava Dliarma.sastra mid 


Harita • 


Manava Bliarat. P, XX Kane tackles this question with ability and the 
result of his dissertation may lie staled as follows ; — 

(1) The theory of Buhler following Max Muller that Manava Dharma 
.Sastra is based upon or is a i-ecasl of ancient Dharma .Sutra, vis;., that 
of the Manava cliaran is unsuppoilalile. 

(2) It is impossible to say who composed Manava Dliarmasastra. 

(3) As regards its external and internal evidence Kane looks upon 


(w) Jolly, 15 ; S. B. E. Vol. VII, 32, 25 ; (o) 1. i. 

P. V. Kline (p. 63) po.nt!. out that 160 (p) XVII, 2. 

voTses o[ tho Miimi Smriti are found (ly) P. V. 'EaTio TO, Jolly L. and 0, 15-18. . 
in this. (r) Jolly L. and C, 15, 

(«) S. B. E. Vol. VII, hitrodiiotion 18, 19, (s) 8. B. E, Vol, IbBiililor's Tntrodiintion 
32, 32, 24, 25, 28, 
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the extant Maiinva Uhiirm!isii'?trii ns tlu* most iiiUhnritiitivi' Sinriti, 'I’liiU 
position it could not have attaini'd iinloss sovoral oi'iituvies liad 
intervened between it ami these writers, Tlierel'ore. it must lie pri'sumeil 
tliat Mnnava 1 )lmrinasastra iiad attuinetl its present form at least 
before two centuries A. 1). 

(4) There can he no doubt tliat the Manava 1 )harinasaslra eontains 
oarller and the later srauta, because on mimeroiis points tiu' ]\lanava 
Dliarmasastra contains oonflletlnp; tloclrlnes. In Mann Til. 12 and l.'l. 
a Brahmin is allowed to liave a .‘sudm woman as liis wife while in III. 14 
to 19 it is empliatically asserted that a .‘siidra woman cannot be lb(> 
wife of a Brabmin, and lieavy disabilities are preseribed for iilm wiio 
lireaks the injunetion. Buliler eites sevtTai passages and saj’s that 
llicy were put in wlien tlie work was vemifieci from tiie Manava J)liarma- 
sutra. 'rhougli one may not agree' willi ail tlio tletalls of Buliler’s 
evaniiiuilion and witli liis tlieory about tlie versifteatUm of Manava 
Dharmasutras, It may lie admitted that most of tlie passages pointed 
out li)’ liim tiavc' ratlier the treml of inodernltv about them. Tin* 
original Manava .'sastra in verse had additions made in order to bring it 
in line with the changed eonditions and general attitude of people of those 
times on several points sneh as those of meat eating, Niyoga, etc. But 
all these additions must have been made long before the third centiiry 
IT. as tlie quotations from ^’rihaspati and others show. 

l.'l The theory tliat Manava Sastra had undergone several reewsls 
docs not seem likely and the evidence adduced in its .support, is quite 
inadequate. 

(6) 'runiing to tlie inlernal ovidenee, tlie extant Manava Sutra seems 
Id lie much older than Vajnavalkya, as tlu* rules of judicial procedure 
are incomplete and awkward in Mann as compared witli ^'^jnavalkya 
and also liecause tliere is no reference of ilocnmeiits, treatment of 
ordeals and legal definitions are almost absent, while iliey are iVcqucully 
to he found in ^*ainavalkya. Farther as Mann is silent about a widow’s 
rights wliile N’ajnavalkya gives iier the first place amongst tlie lieirs of a 
soilless man, so Manava .Sastra will have to be plueod some eenturies 
earlier, say. in tlie third century T). 

1 7; In cliapter X. 44 ilanu mentions tlie \’avanas, Kambhojas, 
.Shalhas, I’allavas and .Sinnas and in X. 48 Medhas, and Unkalanis. 'I'liis 
shows tliat tlie extant Alanava .Sastra could not be iniieli earlier tliaii 
.'100 B. t‘. 

i8i The extant Manava .Sastra in its arrangement of doctrine.s is 
wlcntical with the aneienl Dharma .Sastras of Gautama, Baudliayana and 
Apastamba. 

?. V. Kane concludes, talcing all these things into consideration, 
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tliiit Bnhler whs i;urUunly in sayini' llinl llip pxlaiil Manavii Saslrn 
WHS compospil beLween Uu- century H. C. nnd second century .4 D. 

lUil the qiipsllon ol (late ol the Dfijifinal Manavu Sastra lo which atldilions 
were made between the seconil cenluiy b. C. and second ceiiliiry A. D. 
presents very (rreal dil'Iicullies, Thai tiuestion is lai'ijcly Inmnil up with 
lire relations ol Mauava lUiarata lo llie Mana\'a Saslra. 

With regard lo this question P. Kane remarks "In my humble 
opinion the following seems lo be the relation between Manava Bharat 
and Manava Sastra. Long before the 4Lh century B. C. there was a 
work on iJharma Sutra composed by or attributed to Stcayambu Mann. 
This work was most probably in verse. There was also another work on 
Rajdhanua attributed to PrnchesUi Mann which was also prior to 4th 
century B. C. Tl is not unlikely that iastead of there being two works, 
there was one work embodying rules on Dharma as well as politics. 
This work was the original kernel ol die present Manava Sastra. Then 
lietween the 2nd (Century B. (.'. and the second century .A. 1). the Manava 
Saslra w'as linally ri'cast jirobably by Bhrigii. 'Phal work must havi' 
compressed the older work in some cases and e.vpanded it iii others. 
This hypothesis would explain why some of the verses and views 
(|uoted as Manu's occur in the exlanl Mann .Sinriti and some do not. 

Dr, Buhlor is the first Iranslalor of the Mann .Smriti (A’ol. XX\’ 
.S. B. li.). Sir Willlatii Jones and Dr, Jha come ne.xl. It has always 
been treated by Illiulu sages and eommentators from the earliest limes 
as of paramount authority fd. In Taitliriya .Samlihila (11. i. 5-6) and the 
'J'andya-maha-bralimana it is said “Whatever Maim says is medieiue 
Brihaspati and .Angirasa also assign the first rank to Mann .Smriti 
amongst all the .Smrilis in ease of any conlliel (/6'. Tlie personality of 
Manu, the ancestor of mankind, is of course mythical. The present 
.Smriti purports, on its face, to lie an abridgment (/). It is also found 
that a mention is made of a Vriddha or old Manu as well as a Brihat or 
large Manu. Buhler and Mandlik are of opinion that those works were 
by different authors (///'. Dr. Buhler and Profe!3.sor Afax Afuller conclude 
that the present BhuousamhitA is the first and most ancient recast of 
a Dharmasaslra altrilnited to Manu wliieli must be identified by 
Manavadharniasutra (/<’. Dr. Jayaswai and P, A'. Kane are of opinion 


(t) “The most revered of all the Beshis 
or sagos is Matin ' -Sri Baliisu's oase 
2« t, A. in. 129. 23 Mud. 398. 409; 
'■ Mina's Code hiis tilwiiys liepii regar- 
ded ns of imrumoinit iinthuritj' “ 
AmBrenura's oase 60 I. A, 242. 248. 12 
Pat, 643 ; Miiiiu may proiierty be re- 
ferrod to when itis iiooessary to resort 
to first prinolples — Jiamalukshmi v. 


Seoanantiui 14 M, I. A. S70, 591. 

(/) P. V. Kano 136-37. 

(k) Smriti Ohandrika and Viramitrodaya 
oitod in .Tha H. L. 8. 1, 17, 43, 44, 

(l) Medhatithi 11 T, 1, 19. 

(ni) Dr. Buhlor S. B. 6;, Vcl XXV, Intro- 
duotion 96-97 Mandlik I ntrodnot! on 
23-24, 

(«) S, B. E. Vol. XXy, Buhler's Intro- 
duotion, 
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OH very .'uillieiitie firouiids lluiL there was no siieh work as Mauaviulharoia 
sLitra (a). 

P. V Kane suggests that for fixing llie date of Ya'inavalkya it 
may be presumed tlint in tlie first ijuarler of the 
ninth eentury \’iswarupa wrote his eommen- 
tary and relerred to YHjnavalliya anil that several 
centuries separated Viswarupa Irom Yajnavalkya. I>, Jolly lay.s great 
emphasis in assigning a later date to Yajnavalkya on the ground that 
Kumarilawho cites Gautama, Matui, Apastamba and Baudhayana ignores 
Yajnavalka's Sniriti altogether. “ But this .silence ol the great 
Mimanasaka can only mean that he did not assign the same pre-eminence 
and venerable position to Yajanavalkya three or four centuries earlier 
than Kumarila. On comparing the doctrines of Narada and Brihaspati, 
who have been placed a.s not later than 500 A. D., and those of 
Yajnavalkya, it will Iiave to be conceded that the iormer represent 
far greater advance and exactitude in juristic principles than the latter. 
Tlius Yajnavalkya cannot be placed later than the third century A. D. 
He is shown to have followed Maiiava and Kautiiya. His Smriti cannot 
be [ilaced earlier than the first cenlury B. C. We shall not he, 
Iherelore, lar from truth it we place his Smriti somewhere between 
the 1st century B. C. anil the 3rd century A D. Dr. Jolly lolimving 
Dr. Jacoby thinks that Yajnavalkya appears to have arquaiiuanre with 
Greek astrology. Hi. Jacoby’s position amounts to tins that tlie iituning 
of the week days alter the planets was eslablLshed among Iho (Irceks 
towards the end of 2nd century A. D. and as the names of week days 
and arrangement ol planets corresponding with them was horrowed Irimt 
the Indians by the Greeks, no Indian work which einimcrate.s the week 
days or arranges the planets in the well-known sequence could have 
been composed before the second centmy A. D. Kane llilnks that this 
generalisation is based upon veiy slender data. The premises are men* 
assumptions with hardly any evidence worth tlic name to support them. 

Yajnavalkya speaks of the yellow-robed people as an evil omen 
which is probably a reference to the Buddhists. He sjieaks ol the 
founding of the monasteries of the Brahmins, learned in tlie Vedas, The 
piiilosophical doctrines contained in the third section of his code 
resembled that phase of the Vedanta which was taught by Slianker. All 
these points are, however, of very little use in ai living at any definite age 
of Yajnavalkya. The foregoing discussion establishes that Dr Jolly’s 
date is mucli later than the data warranted, Tliere is nothing to prevent 
us from holding that the extant Smritis weie composed during the fir.st 
century of the Chri.stian era or even a little earliei. 

(a) JayaswaVs Manu and Yajnavalkya US j P, V. Kane 79-85, 
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It hrfs been said that as the code of Yajnavalkya refers to the Grdhas 
or planets, it must be later tlian the 2nd century A. D. Buhler contends 
that there is no authority to date a work in the 4th century A. D. having 
reference to the Greek astronomy ; and his view finds support from the 
fact that Ptolemy lias now been proved not to be the lounder of the 
•so-called Greek astrology. So it is incorrect to say that the earlier 
Dharmasastras did not know the Gnihas mentioned in Yajnavalkya. 
Baudhayana’s Dliartnasutra not only knew tliem but placed them in the 
same order as Yajnavalkya, with the same addition of Rahu and Ketii. 
Thus Yajnavalkya simply bot rowed them from Baudhayana. Similarly 
reference to Ganesa or Ganpati does not prove any later date of 
Yajnavalkya. Yajnavalkya counts the Nakshatras from Krittika as the 
first [I. 267] which was the ancient system. The Nakshatras were 
reckoned from Asvini but were given up in the Gupta period. This 
goes to prove that Yajnavalkya Smritl existed even before the Gupta 
period. This prior existence is also borne out from the political and 
social data now available, as for instance, ethnic definition of Aryavartd 
as given by Manu was at that time possible, while in the time of 
Yajnavalkya it was not so, as in the period before the rise of the Guptas 
the very centre of Aryan culture and orthodoxy had come under the 
sway of the Malechohas. 

The mention of punishment for the forgery of coin called Namka 
(11. 240-54) proves the period to be the end of the Satavahana and 
about the middle oftheKushan rule. Kanishka who founded his dynasty 
about the end of the first century A. D. named his gold coins Nana, 
His coins were termed Sivite whose other name was Nanaka. The rule 
of Kanishka extended up to Benares and Ajodhia and probably up to 
Pataliputra. The period of the Yanavalkya Smritl in view of the above 
data, therefore, would be about 150-200 A. D. («). 

Next in authority to Manu is Yajnavalkya Smriti. Yajnivalkya 
belonged to the white Yajurveda and is closely connected with the 
Brihadaranyaka Upanishad and bis home is stated in the Smriti itself 
as Mithila (North Bihar) Professor Stenzler considers it to be founded 
on that of Manu. Yajnavalkya Smriti is more concise, more systemiitic 
and belter arranged than the Manu Smriti and Yajnavalkya’s words 
correspond closely with the te.xt of Manu in most cases {3). 

The venerable sage Narada, a native of Nepal, seems lo have 
abstracted his work from the second abridgment 
Narada, ^ qqq verses, and follows Yajnavalkya 

though he often differs from Manu. He is the first to give us a legal 


(a) K. P. Jayaswal— Manu and Yajnavalkya, p, 61, (6) P, V, Kane, 172, 176. 
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code ''unhampered by ihe mass? of religiofts and moral teabhing, 
cliaracteristlc of tlie- earlier Dharmasastras. He propounded the 
tllet>ry that laws were proclaimed by kings and royal ordinances could 
override the Smriti law His treatment of the rules of procedure and 
pleading is remarkable. Yajnavalkya never mentions Narada as fhe 
author of a Smtiti but 'Viswarupa commenting on Yajnavalkya quotes 
a-verse of Vridha Yajnavalkya which refers to Narada, Baudhayana 
and Saunaka (a) 

He allows re-marriage of a widow and does not recognise her as 
an heir. He places an adopted son a.s the ninth in rank and excludes 
him from the list of collateral heirs. These differences are probably due 
to the customs of tliat part of India with wliicli he was more 
familiar. 

Dr. Jolly assigns him 4i!i or 5th century A. D. as the term lUnara, 
mentioned by Manu, could not have come into existence before the 
2nd century A. D. (<5). P V. Kane quotes Dr. Keitli to the effect that 
the introduction of the dinaras into India need not be later than the 
beginning of the Christian era and that tlie Indo-Scythian coins, equal in 
weight to diuara, were prevalent from the 1st century B. C. and hence 
he places Narada between 100 to 300 A. D, (c). 

<> Brihaspati Smriti is available only in fragments. P V. Kane 
assigns Brihaspati the period 200-400 A. D. [d), 
20^400 A? D." * * Narada, Brihaspati permits gambling in public 

places and like Manu condemns the practice of 
Niyo^a^Vid on this point he differs from Yajnavalkya. He holds that 
only the mrasa son and the son o.f the appointed daughter shall be 
hein of the father’s wealth and that all others have only a claim to 
maintenance {e). He assigns equal rights to the father and the son in 
the ancestral property like Yajnavalkya. His views as regards females 
are very liberal .and he admits the rights of the widow, the daughter 
and the mother as heirs (/) and allows re-union amongst separated 
co-parceners He laid down for the first time a distinction between 
the, Civil and Criminal Justice. Of the eighteen titles of law he 
■ distinguishes fourteen titles as cases of property and the other four 
as cases of wrongs (:£■}. Detailed rules of procedure and pleadings find 
place m his work 


(o) 'Pi- Jolly JTiaa tianslated it S. B. E. 
j.Vol. jSXXIII. , 

(6) Jolly Intioduotion, S. B. E. XXXIII, 
prjpiii j J oily h. Sc 0, 4?. 

(a) P,' V‘. Kaire 80*^-805, 


(d) P, V. Kane, 810. 
m Brihaspati XXV, 35, 39, 40. 

( f ) Brihaspati XXV, 49, 55, 63. 

(p) Brihaspati II, 5 to 9 | p. V, Kane, 808, 
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Fragmentary 

Dharmasastras. 


Sangraba. 


Yajnavalkya mentions Katyayana Srariii in liis woiks, but the 
oriiiinal work lias not yet been traced out ; except 'tliat 
only its quotations are found in a number of oilier 
works. The special feature of Katyayana is his treatment of the subject 
of striiihana Visvarupa and Medhatilhi legard Katyayana ns of equal 
authority with Narada and Brihaspati, belonging more or less to the 
same period. 

Fragments of other Dharmasastras such as Angiras, Atri, Daksha, 
Devala, Laugakshi, Prajapati, Pitamaha, Pulastya, 
Yama, Vyasa, Samvarta and Satatapa are now 
lost but relerences to them are to be found in 
Commentaries and Digests. Some of them have been enumerated by 
Yajnavalkya as original sources of law, so they must have existed befpre 
his time. Many ot them aie quoted by Medhatithi and must, therefore, 
be of earlier date than 900 ,\. U. {«). 

The Smriti Sangralia or Sangtaha who.s<^ author is not known is 
often cited in the Mitakshara, the Smriti Chandrilca, 
Apararka and other works., P, V Kan.e assigns it 
a period between the 8th and the 10th century A. D. {b). This work 
held that ownersliip arose from the dictates of the Sastras, that 
property was not temporal and that paitUion alone created ownership 
but not mere birth. It gives the oriler of succession as,— widow, the 
daughter, who is a puirika, mother, paternal grandmotlici;, father, 
full brother, then the fallier, grandfather and great-granUfalhei:, Ather 
sapindas, sakulyas, tlie preceptor, pupil and fellow-student. 

Parasara Smriti is of paramount authority. His work on law is lost 
_ .and his dale is not yet settled. Jivananda’s edition 

and that in tlie Bombay Sanskrit Series with'lhe 
voluminous gloss of the great Madhava are the best. Yajnavalkya 
mentions it (I. 4) among the ancient Smritis. The extant Parasarasmriti 
is divided into twelve chapters and contains according to the last 
verse but one 592 verses and deals with Achara and Prayaschita, The 
first chapter lays down that in the four ages of Krita, Treta, Dvapara 
and Kali, the dliannas proclaimed by Manu, Gautama, '.Sankha-Likhita 
and Parasara were respectively to be the guiding ones. It mentions only 
four sons, aurasa, kshetrafa, datta and Krithm. The practice of 
eplogised. 

Vijnaneswara is the author of the well-known commentary, the 
Mitakshara. His age has been fixed by recent 
researches to be the latter part of tiie llth century 
A. D. fc) and has been so fixed with reference to Ifis 


VHnaneswara 
1070-1100 A. D. 


la)' Dr. Jolly T. L. L. 6^ 
(5) P, V. Kane, 241. 


(c) West and B'uhler p. S s, ; *, Maodonell 
a. L. 429. 
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oontemporary and patron, the Chalukya King, Vikramiuljlya VI of Kalyan 
in Hyderabad (1076—1126 A. D.). He was the sou of Padraanabha 
Bliatta of the Bharadwaj Gotra and lived in the Decoan. He was an 
ascetic (Partnhans) and belonged to the Vaishnava sect. He was 
called Vijnana — Yogin, an ascetic of the order of sanyasis founded by 
Sankaracharya, 

Jimutavahana, the author of the Dayahlmga seems to have flourished 
in the last quaiter ot the eleventli and the beginning 
* of the twelfth century of the Christian era. Some 
passages of his woik Kala-Viveka state the 
occurrence of certain astronomical phenomena of the sun and the moon 
in the years 1013 and 1014 of the Saka era (corresponding to 1091-92 
A. D. ; it is so described as if he had seen it himself or that it occured 
in his time. This also conforms with the account of Jimutavahana, 
given by Eru Misra in his Kala-Karaka, the social liistory of the Bengal 
Brahmins in wliich he is said to be the seventh descendant of Bhatta 
Narayana, one of the five learned and virtuous Brahmins who together 
with tlie five learned Kayasthaswere deputed by the king of Kanyakubja 
for sound advice on matters of law and religion at the request of 
Adisura, the king of Bengal, and who reached the then capital, Gour, in 
Magh of Sambat 999 or 942 A. D. («). These facts prove his age 
without any shadow of doubt. Era Misra also describes Jimutavahana 
as a Minister and an Administrator of Justice {&) in the Court of 
of Viswaksena, a king of Bengal. 

The works of Halayudha, the last Hindu king of Bengal who 
flourished in tlie end of the twelfth century, of Kulluka Bhatta, the 
celebrated commentator of Manu and of Shulpani held the field prior 
to Jimutavahana. Jimutavahana quotes tlie earlier authors such as Bhoj 
Deva (c), Gobind Raja {d), Cliandeswar {e) and Vachaspati Misra, which 
provide data for the computation of his age. Jimutavahana freely 
discusses tlie doctrine of Vachaspati Misra as given in his treatise, 
■\^vad Chintamaiii, which fact goes to show that the two authors were 
contemporaries, 

Though Jimutavahana professes to base his treatise Dayabhaga 
on the precepts of Manu yet it is not a commentary on any particular 
code but claims to be the digest of all the Codes, It is deemed as a 
work amending the Mitakshara law in Bengal (/). Tlieir Lordships 

(o) Bajani v. Nitai 4S Oal. 643, 25 (d) Ibid. XI-2, 23 ; XI.2, 29. 

C. W. N. 433, 32 C. L. J. 233, 63 (e) Ibid. II, 27 ; IV.3, 23; XI.14; XI.4, 3. 

1, 0. 50, (/) Colleotor af Madura v, Mootoo 12 

(6) G. 0. S. SasM’s Translation ot Daya M. I. A.. 397, 10 W. R. 17 ; Bhugwan- 

1 tattva-Prefaoo, 2nd deen Doobeg Myna Baee 11 M, I. A, 

v(c) Dayabhaga XB2.'29 j XIA i i 487, 5Q7, 9 , R. 23. 
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of the Judicial Comcnittee {a) were pleased to remaik, " It is true that 
there is no special discussion on this point in Dayabhaga, hut the reason 
of this omission is obvious. The authority of the Mitaksimra, it should 
be remembered, was at one time supreme even in Bengal, and as the 
author of the Dayabhaga did not intend to dispute the correctness of 
all the propositions laid down in that treatise, we need not be at all 
surprised at his siience in regard to some of them. It is for this reason 
that the Mitakshara is still regarded as a very high authority on all 
questions in respect of which there is no e.xpress conflict between it 
and the works prevalent in that school, as may be seen from the 
remarks made by .the Privy Council in the case already referred to, 

The leading commentators of , Dayabhaga are Siinathacharya, 
Churamani, Rambhadri, Raghunandana Bhattacharya and Srikrlshna 
Taikalankara ( liis treatise is Daya-Karma-Sangraha ). Pandit Bharat 
Ciiandra Siromani has publislied the original Dayabhaga with the six 
commentaries. 


On the Smritl of Yajnavalkya, Aparadilya wrote a voluminous 
Apararka commentary called Apararka-Dajnavalkaya-dharma- 
sastra-nibandha (published by Anandasrama Press, 
Poona, 1903 in two volumes). The author is called Aparadilya, a Silahara 
King and owing to his brilliant intellect is known as ' an ornament of 
the family of Jimuta,’ The work professes to bo a commentary on 
Yajnavalakya but in fact it is in the nature of a digest. It quotes 
profusely from the Griha and Dharma sutras and the metrical 
Smritis. P. V. Kane is of opinion that Apararka knew Mitakshara and 
so he must have flourislied after 1100 A. D. and before 1200 A. D. 
It is most probable that it was composed about 1125 A. D. and it 


was introduced into Kashmir, when an embassy was sent from 
the Konkan King to Kashmir in tlie reign of Jayasimha. 
Smritichandrika frequently cities Apararka so there is very little distance 
left between him and the Smritichandrika in order that the former may 
be looked upon as an authority by the latter. 


Apararka like Mitakshara does not appeal too frequently to the 
doctrines of the Purvamimansa. Apararka is much inferior to the 
Mitakshara in lucid exposition, in dialectic skill, in subtlety of argument 
and in the ordered presentation of heterogenous material. Apararka, 
like Jimutavahana, bases the right to take a deceased person's property 
on the superior spiritual benefit conferred by the claimant on the 
person deceased, Apararka prefers the father over the mother, like the 
Mitakshara. 


(n) Kerry Kolilanee v, Monee Earn Kolita 
19 W. R. 367, 373 aifllimod by 5 Oil. 


776, 7 I. A. IIS, 136, See 35 Oal, 731 1 
13 0, W, N, 511, 
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Tile period of Nilakanllja's literary activities can be easily ascertained. 

He was tlie youngest son ot Sliaiiker Bliatta and 
161^*1645*****^ could tlius hardly liave commenced ids literary course 
' earlier than Katnahikara Bliatta who was the eldest 
son of Shanker Bhatta’s eldest' brother. Knmalakar composed Niriiaya 
Sindhu in 1612 A. D. So Niiakantha’s activities must have commenced 
a good deal after 1612 A. D. One manuscript ot 'Vyavahara Mayukha 
bears the date of Sainvat 1700 (1644 A. D.). Tliis shows that Vyavahara- 
tatwa was composed not later than 1644 A. D. and it refers to the 
Vyavahara Mayukha as already composed, Hence we can say, without 
being far from the truth, that Niiakantha’s literary career falls between 
1610 to 1645 A. D. This date is conlirrned by the- fact that Nilakantha's 
son, Slianker, wrote Kandabhasker in 1671 A. D. 

Nilakantha thus flourished in the seventeenth centuiy (a). He 
belonged to the learned Bhatta family, the founder of which came from 
the Deccan and settled at Benares. Under the instructions of Bhagabanta 
Deva, a chief of Bundelkhund, Nilakantlia composed a work called 
Bhagavad-Bhaskara after his patron, consistinge of twelve books named 
Mayukha of which eleven are devoted to religious and ceremonial 
matters and one known as Vyavahara-Mayukha dettls with jurisprudence 

{b). 


In one of the verses appended by Nilakantha to each of the twelve 
Mayukhas (sections) of his work occurs the following : 

" That King gave a command to Nilakantha, the gem of tlie 
assemblage of learned men, the ornament of the residents of the Dcccan, 
who. was firmly grounded in Sraritis> and who had no equal [in the Purva 
Mimansa'] of Jaiinini. [Nilakantha] courteously bowing to that command 
read and examined all the worlds and is now laying the work this 
Bhagavad-bhaskara." [Mandahk’s Introduction IXX. viii (11)], .. 


The encyclopaedic Mayakha contains the sacred law and etliics of 
the Hindus ; Nilakantha dedicated it to his patron King Bhagwant Deo 
and called it " Bhagwant Bliaskar." It consists of twelve Mayiikhas or 
rays dealing with. twelve different topics as Under ! — • ' 

1 . Samskar Mayiikh (Sacraments), • *’ 

2. AcharMayukh (Rituals), 

3. SamayMayukh (Festivals and riles), 

(o) See Narain v. NoUsa 1987 Nag. 181. ‘ ~ ^ 

(6) V. N. Mandlik's Hindu Law, latcoduotlon, Ixxiv et seg. 
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4. Shradh Mayukh (Obsequies), 

5. Niti Mayukli (Polity), 

6. Vyavaliara Mayukh (Social jdaty comprising civil ami criminal 

law), 

I. Dan Mayukh (Gifts), 

• 8. Utsarg Mayukh (Dedication of tanks, wells, ttc,), 

9. Pratishth Mayukh (consecration of idols and temples), • 

10. Prayaschit Maj’ukh (Penance), 

11. Sudha Mayukh (Purification), and 

12. Santi Mayukh (Propitiation of evil spirits). 

Veiy little of the life of Devananda Bhatta is known but it seems 

_ j he flouiished between the twelfth and thirteenth 

Devananda 

Bhatta 1 1150— century A. D As his work Smriti Chandrika 

1225 

■ mentions Mitaltshara, its upper limit cannot be 
placed earlier than 1150 A D Their Lordships of the Privy Council said 
ih Buddha Singh v. La/tu Singh (a) that Devananda Bhatta is supposed to 
be a near contemporary of Apararka, but this is not quite correct, since 
Aparatka is quoted several times as an aulhoritj' to be preferred to 
Mitakshara, It looks mote probable that some time must have elapsed 
between Aparatka anil Devunatla Bhatta. Hemadri quotes the views of 
Smtiti Chandrika probably oflcner tliantho.se of nhy other Nibandha- 
karas. In one plane he does not approve of the explanation oUered by 
Smriti Chandrika of a verse occurring in the Mahahharata alioul a man 
with a male issue performing a Shraddlm on the 13lh tithi Therefore, 
it follows that Smriti Chandrika must have been composed at least a 
generation earlier than Hemadii, i.e„ before 1225 A. D. Smriti Chandrika 
is often quoteti by the Saraswati Vilas, the Viiamitrodaya and the other 
digests. 

■ Smriti Chandrika is the earliest ^nd foremost authority in the 
Madras school inhabited by Dravidians.Tailanganas and Karnatas of the 
Deccan [b). The doctrines of Devananda Bhatta are not recognised in 
Northern India except that the indeterminate matter of the MItak.shara 
may be explained by them. on analogical grounds {a): Mr. Krishnaswamy 
Iyer lias translated the Dayahhaga portion of this work. 

RagliunandanaBhattacliarya’.swork Ashtavinsati Tattva is popularly 
Raghunandana as Smriti- Tafiva. It deals mainly with 

Bhattacharya. t rituals. Dr, Jolly -places him early in the sixteenth 
1490-1S70, century, but the Calcutta High Court has, without 

assigning any reason, hpld that he flourished in the fifteenth 


(a) 42 I. A. 203, 37 All. 604, 619, 20 0, W. 

N, 1, 11, 30 I. 0. 529, 1915 P. 0. 70, 

(5) Oolebrooke's Preface to Mitakshara ; 


Bhagmandeen v. M'jna 11 M. I. A. 487 
. 508 ; Collector of Madura v, Mooioo 1% 
M. I,.A. 397, 437, 
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century («). His work is quoted and criticised l)y Vyavaliara Mayuklia 
and Viramltrodaya. It is certainly earlier than 1600 A. D. As he names 
Madhavacharya, Shulpani, and Vachaspali, he is later than 1500 A. D. 
If a tradition is to be believed, he was a fellow student of Chaitanya, 
He must have been born about 1490 A. D. Chaitanaya is said to have 
been bom in 1485 A D, In his Joiishtattva he mentions the year 
Shake 1421 in connection with the position of Visura. That shows that 
the woik was not composed very much long after that date (1500 A. D.). 
In the same Talwa in calculating the Ravisuankeranta he takes Shake 
1489 as its basis, t.e., (1567 A.D.) So it appears ^hat Tattva was composed 
just about that year. A manuscript of the Chandoga Shradhatatva was 
composed in Shake 1497 and Nathaprasad-tatwa in Shake 1498. 
Therefore, he must have flourished in 1575 A. D., that is soinetime 
between i^go and isjo A. Z>. and his literary activity must have spread 
over a period, as can be inferred from the number of his works. 

He is universally respected in Bengal and as regards his 
authenticity he is next only to Jimutavaliana (<5). One of his books 
Dayataitva dealing with the substantive law of inheritance is an exceJlant 
compendium of Jimutavahana’s treatise, although on a few points there 
are differences. 

SECTION 7. SCHOOLS OF HINDU LAW 

The word school or its Sanslcrit equivalent denotes an 

"assembly of teachers and scholars who hold 
'schooV deflifed! common doctrines or accept the same teachings.” 

The term ‘school of law’ seems to have been 
used by Colebrooke to imply the different legal opinions prevalent 
in different parts of India, The Hindu method of enacting laws 
was to inculcate the doctrines under the authority of “spiritual 
brotherhood of ancient India, ” which doctrines were binding upon 
the members of various societies. Owing to the growth of custom 
and the special needs of time and further with a view to reconcile 
the conflict between the various Smritis which are the original 
sources of Hindu Law, need was felt for harmonising the law, and 

Cause of the 'commentaries called 

rise of the Nibandhas. Theauthoiity of seveial commentaries 
different schools, different parts of the countiy as many of 

these commentatois were either ministers of local rulers ormenuf 
learning much respected in the locality, for their knowledge of sacred 
law. This gave rise to different schools of law which are operative in 
diirferent parts of India. Thus we fin d commentators classified as 

(o) Taildkhya y. Badha 23 0. W. N. 970, 971, " ” 

(p) Savmath y. Durga 4 dal. 550, 554, 
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Maithilias, Gawas, Daksliinatyas, etc., or, in other words, as the legislators 
of MLthila, Gaya or Bengal, of the soutli and so on. Properly speaking 
„ . , , there are two schools of law, the Milakshara and 

Mltakshara and the Dayabhaga. The Dayabhaga school prevails in 
Dayabhaga. Bengal and the Milakshata in other parts of India. 

The remarks of their Lordships of the Pi ivy Council [It) as to the 
origin of schools of Law may be quoted with advantage : 

"The remote sources of the Hindu Law are common to all 
the different school.s The process by which those schools 
have been developed seems to have been of this kind Works 
universally or very generally received became the subject of 
subsequent eommeataries. The commentator put his own gloss on 
the ancient text; and his authority having been received in one 
and rejected in another p ait of Imita, schools luith conjUcting doctrines 
arose (i). Thus the Milakshara, which is universally accepted by all 
schools except that of Bengal, as of the highest authority, and which 
in Bengal is received also as of high authority, yielding only to the 
Dayabhaga in those points where they differ, was a commentary on the 
Institutes of Yajnavalkya ; and the Dayabhaga which, wherever it 
differs from the Milakshara, prevails in Bengal, and is the foundation 
of the principal divergences between that and the other schools, equally 
admits and relies on the authority of Yajoavalkya. In like manner 
there are glosses and commentaries upon the Mitakshara which are 
received by some of the schools that acknowledged the supreme 
authority of that treatise, but are not received by all." 

There are important differences between what are known as the 
schools of the Mitakshara. To determine the existence of these schools 
recourse must be had to history. An examination of the history 
of the origin of schools in general shows that this coincidence is not 
accidental. The mode in which divergences between the different 
provinces arose has been correctly stated in the above passage of the 
Privy Council judgment (in italics). This explanation is right so far 
as it goes. But it does not say why the particular gloss came to be put 
by the commentator in question. "The first disruption of the orthodox 
school was doubtless due to religious differences on the interpretation of 
Vedas (j). The orthodox school of which Jaimini was the founder 
differed from the school of Vyas in that the one supported the literal 

(ft) Collector of Madura v, Mootoo Bama- M, L. J. 166, 22 Bom. L. B. 1070, 18 

Unga 12 M. I. A. 397, 435, 10 W. B. 17, A. L. J. 1049, 57 I. 0. 545, 

(i) Same view expressed in Balwant v. 

ji 47 I. A. 213, 16 N. L. B. 187, 48 (J) Oanga Saftai v. Lehhraj 9 All. 253, 

Oal. 30, 25 0. W, N. 243, 247, 39 290. 

II-8 
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sen'^e while tlie otl\er drew from it the roiu'liision (lenyitifj tlie existonee 
ol a material world, while botli dilTeret! from Urn raiionaliHl reasoning 
of die Nyaya of Gautama which Ihiew all theories into llie crucible of 
reason This triangular contest naturally found many adherents. The 
philosophy of Gautama took hold of Bengal, while the orthodox creed 
flourished elsewhere. Having once differed in religion the followers 
of the Nyaya applied the same test to law And hence arose the two 
principal sects or schools, which, construing tlic same text, variously 
deduced upon some important point of law, different inferences 
from the same maxims of law. But while the Bengal sc.hool stood 
out in open revolt, there still remained those who thougli still fighting 
under the orthodox banner, ventured to differ in details in conformity 
with the prevailing local opinion and practice. In this process of legal 
development, schools and sub-schools have been formed.*' 

The Mitaksliara school is again sub-divided into five minor schools. 

All these schools acknowledge the supreme 
authority of the Mitakshara, but they give preference 
to certain treatises and commentaries relating to 
certain passages of the Mitakshara (^). These subordinate schools 
differ in some minor matters of detail and are severally accepted in 
.different Provinces, where the Mitakshara is, concurrently with some 
other treatises or with local customs, accepted as authority, the 
former yielding to the latter where they differ (/). These sub-schools 
are : — 

I. Benares or Northern School— where the works 
supplementing tlie Mitakshara are Viramitrodaya and Nirnaya-Sindhu. 
Except in MitliUa, and tlie Punjab, this school prevails in the whole 
Northern India including Orissa (m). 

i. Mithila or North Behar School— prevails in the districts 
of.Tirhoot and parts of the districts of Purnea, Bhagalpur, Monghyr, 
Sarau and Muckwane bounded hy three rivers namely, Gandaka on 
th^west, Kosi on the east and the Ganges on the south. In these 
partk ,of the country also, tiie Mitakshara soliool, except in certain 


(fe) Dhagmamdin v. Myna Bai 11 M. I. A. 
487. 

(1) See Sourendra Mohan v. Ifari Prasad 
1935 P. 0. 180, 52 I. A. 418, 6 Pat. 135, 
, 155, 43 0. L. J, 592, 50 M. L J. 1, 24 
A. L. J. 33, to. 0. 1033. 

M 'Orissa by the Mitakshara 

Sohool as adtulpistarei in Bengal : 
" PorioW y, Jagaiish 29 i. A. 82, 88, 29 
' Oal. 440, 447. Sea 1 0. L. J. 388, 403 


and S3 Cal. 371, 375; Ainarendra v, 
Sanatan (Dompaia Eaj) 12 Pat. 642, 37 
0. W. W. 938; S7 C. L. J. 593, 65 
M, L. J. 203, 31 A. L. J. 710, 1933 P. 0. 
155. Authorities respected are Saras- 
wati Vilasa and works of Sambhu 
Kara Bajpai and TJdai Kara Bajpai. 
See also Biahenpirea v, Soogunda 1, 8, 
D. B. 37 (Note); Narainee v, Hir 
Kiahor 1 S. D. B. 39 (Note). 
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matters in respect uf wliicli the Jaw nf this school lias departeil I’rom 
that of the Mitaksliara (o) prevails. 

3. The Punjab School — prevails in the Punjah an<i is geiieriilly 
guided by customs, The high caste Hindus are presumed to be 
governed by the Hindu Law and not by enstomar)' law (/). 

4. Madras or Dravida or Southern School -prevails in the 
whole of the Madras Pre.sidency. 

If 5, Bombay or Maharashtra or Western School— pi evails 
in almost the whole of the Presidency ot Bombay, Sind and Berar (^) 
where Vyavahara Mayukh became an authority concurrently with the 
Mitaksliara [r). It is a commentary on tlie Mitaksliara (j). 

In Gujrat and tlie lahind of Bombay {t) as also in Noith IConkati [«) 
the Mayuklia surpasses the Mitaksliara in authority. In Alituedmigar, 
Poona and the Kliandesh Mayukh is lield in authority though not 
surpa.ssing the Mitaksliara {v). But the Mitaksliara siirpa.sses all otlier 
works in the Maharashtra country and in Northern Canara, Ratnagiri 
(zv) and in Beiar (x). 

The piiiiciplc however adopted by the High Court of Bombay 
and .sanctioned by tlu* Privy Council is to construe tlie two works so 
as to harmonise them willi each otlier wherever and so far it is 
reasonably possible f j'). 

The remarks hold good in case of all the sub-schools of Mitaksliara 
and in case of ililTerence lietween the Mitaksliara and the Dayabliaga, 
tor it lias been held that even in Bengal where the Dayabliaga is 
supreme the Mitaksliara is still regarded as a very high authority on 
all questions in respect of which there i.s no express conflict between 
it and the Dayabliaga. 


( 0 ) Surendra Mohan v. Hari Prasad, 
supra ; Ghandreshwar v, Bisheshwar 1927 
Pat. 61; Sabitri v. Sari 12 Pat. 359, 
423, 1933 P. C, 306; Kamla v. Marli 13 
Pat. 550, 1934 Pat. 398. 

(p) Misri V. Babu 1938 Lah. 151, 

(g) Bajirao y. Almaram 1930 Nag 265 
reversed by P. C 62 I. A. 139, 

(?') Collector of Madura v. Mootoo 12 
M. I. A. 397, 438. 

(s) Jivoan v, Indra 1934 Pat, 260 ; Oojabai 
V. Srimant Shahajirao 17 Bom, 114, 
118. 

(t) Kriahmji v. Pandarang 12 Bom. 
H, 0. 65 ; Lallubhai v. Mankuvarbai 
2 Bom, 388, 418; Balkrislma y, Lakah~ 
man 14 Bonj. 605 ; Janki Bai v, Bnnira 


14 Bom. 612, 623. Seo Shimabai y, 
Qurmath 60 I. A. 25, 1933 P. 0. 1, 141 
I. C. 9, 37 0. W. N. 210, 1933 M, W. K, 
1, 64 M. L. J. 34, 37 L. W. 81, 40 

0. W, N. 27, 35 B. L, B, 200, 50 0. L. J. 
542, 1933 A. L, J. 363, 57 Bom. 1S7. 

(») Sakharam y. Silabai 3 Bora. 353 ; 
Jankibai y, Sintdra, supra. 

(v) Bhayirathi Bai v. Kahmjirae 11 
Bom. 285, 294. 

(w) Muyiie's Hindu Law lOtb Id, p. 52, 
(j:) Narain v. Tulsiram 22 N. L. R. 183. 
(j/) ffojabai y. Shrimant Shahajirao 17 

Bom. 114, 118, approved in Bai Kesser- 
bai V. Hanaraj 30 Bom. 431, 442, 33 

1. A. 176 ; Bhagioanv. Warnbai 32 Bom, 
300, 312, 
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The Dayabhaga may also he referred to in a Mitakshara case on 
points on which the latter is silent («). 

But s.uhject to this it has long been established that whatever 
may be the law intended to be laid down by Smriti writers that law must 
be sought for in the writings of the particular school. Thus the Madras 
High Court, while dealing with the question of wiiat property should be 
regarded as Stridhana, has laid down that what the court has to do is to 
look to what the commentators who are the authorities in that particular 
school have said on the subject (a). 

The Privy Council have said after stating how the different 
commentaries had given rise to the different schools of law “The duty, 
therefore, of an European Judge who is under the obligation to administer 
Hindu Law, is not so much to enquire whether a disputed doctrine 
is fairly deducible from the earliest authorities (Smritis) as to ascertain 
whether it has been received by the particular school which governs 
the district with which he has to deal with and has there been 
sanctioned by usage, for under the Hindu system of law, clear proof 
of usage will outweigh the written text of law [6)." 

Tlius under the cover of administering the law of commentaries, 
because it has been sanctioned by custom of a certain place, llie courts 
have thrown into the back ground the original sources of law, via., 
the Sruti and the Smriti. The commentaries, too, in their turn are 
yielding place to the law reports, as nearly every important point 
can now be found In the decision of the courts. 

Tire sub-divisions of the Mitakshara scliool differ between 
themselves in some matters of detail relating particularly to adoption 
and inheritance. The most important difference which exists between 
the western school and the rest relates to tlie rights of females to 
inlierit. The Benares and Mithila schools, like the Bengal, recognise 
only five females as heirs vis., (1) widow, (2) daughter, (3) mother, (4) 
grandmotlier and (5) great-grandmother. The Madra.s school, recognises 
some more but the Western school recognises many more, such as, 
tlie widows of Sapindas and Saraanodakas, and tlieir daughters wlio 
ai e not recognised by any other school Again as regards the rights 
of tlte female heirs tlie we.stern school dilTers from all others in giving 
an absolute estate to females in the property inherited by them, vis., 
when the property is inherited from females, and from males into 
whose family tliey were born as distinguislied from families which they 
enter by marriage. 


(z) Sai Bisclumira t. Asmaida Kuar 11 I (a) Salemnm v. LiitcMmana 21 Mad. 100. 
1. A. 164, 179, 6 All. 560. ) (6) Oollfctor of Modurn v. ifootoo, supra. 
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Another matter about which there is mucli viiriance is the law 
of adoption, for instance, as regards the rights of a widow to adopt 
a son to her deceased husband. In Mitliila, the widow cannot adopt 
even though authorised by her husband in his life time, In Benares 
as well as in Bengal she can adopt, if she has an authoiity from her 
deceased husband. In Southern India (Madras school) she can adopt 
without his authority provided she obtains consent of his sapindas. 
In western India she can adopt without any consent, if tlie husband 
died while separate and with the consent of undivided co-parcener if 
he died as a member of a joint family. 


The Mitaksbara is the orthodox and the Dayabbaga the reformed 
school of Hindu Law, The two differ in particulars 
marks ai^ c^a* regards the law of inheritance and the joint 

racteriatica of family system, and heie the difference is in the 

Q&ch Bclioolt 

most vital parts. The differences may be 
summarised as below ; — 


I. Fiislly, the Dayabbaga lays down the principle ol religious 
efficacy as the ruling canon in determining the order of succession ; 
consequently it rejects prefeyentiixl claim ol ilu; agnates over cognates 
which distinguishes it from llie other systems, aiul arranges and restricts 
the cognates upon principles peculiar to itself, 

a. Secondly, it wholly denies the doctrine that the property is 
acquired by birth in a family wbicli is the corner-stone of the 
Mitaksbara joint family system. Hence it treats the father as the 
absolute owner of the property and authorises him to dispose it of at 
Ids pleasure. It also refuses to recognise any right of the son to a 
partition during the father’s life-time. 

3, Thirdly, it considers die brother or other collateral members 
of the joint family as holding their shares in quasi-severalty and 
consequently recognises their right to dispose of them at their pleasure 
while still undivided. 

4. Fourthly, whether as a result of the last principle or upon 
independent grounds, it recognises the right of a widow in an undivided 
family to succeed to her husband's share if he dies without issue 
and to enforce a partition on her own account. 



62 


PRELIMINARY 


The followhifr table shows the dilTerent acliools of law ami the 
oororaentaiies that are recognized by tliem : — 


c4 

tA 

PI 

•i>4 

w 


p-Bengal~(l) Dayabhaga or Gauria 

(2) MHakshaia 

(3) Viramltrodaya 

(4) Dayatattva 

(5) Daya-Zramaaangrah 

'—Benares— Mi»ak»hara 


(63 Daya-Nirnnya 

(7) Daya-Bahasya or Snivltii Bntnn- 

vali 

(8) Dipakalikn 

(9) Battakn Cliandrika 


[— Banatea proper— (1) Mltakahara (4) Knlpatntu 

(3) Viramitrodaya (o) (5) Madana-Parjata 

(3) Nirnaya Slndbu (6) Vlvada-Tandava 

(7) Dattaka-Himonsa 


-Mlthlla — (1) MUakehara 

(3) Vivndratnakar (d) 

(3) Vivadohintamani («) 

|— Maharashtra — (1) Mayukha 
(3} Mltakshara 
(3) Viramitrodaya (/) 


(4) Smriti-Sara or Sinrityartlia-Sarn 

(5) Vivada Chandra 

(6) Madana^Parijata 

(4) Nitnayo Sindhu 

(5) Parnaara-Madhava o r 
ParasaraBbaabya 


(6) Vivada-Taudava 


|— Drayid— (1) Mitaksbara 

(3) Viramitrodaya (g) 


DraVSd proper(ft) Zarnat Andbra(Ii) 

(3) Smriti Ohandrika (t) 

(4) Paraaara Madhava {j) 

(5) Saraarrati-Vilasa (/) 

—The Punjab— (1) Ouatome as oompiled 
in the Blwazi-am 


(B) Vyavobara-Nlrnnya 

(7) Dattakn Obandrlka 

(8) Daya-Vlbhngiv 

(9) ZoBiWV-Vnijoyimli (Vaijayunti) 

(10) Madhabl 

(11) Niinaya-Blndhn 
(13) Vnredn-Eajyii 
(13) ViTada-TandoTn 

(3) Mltakahara 
(3) Viramitrodaya 


The Dhiirmasastras were given by tlie Hmdu juiists either in 
the foini of digests t. e,, Nibandhas, or 
HUaksbara cornmentaries 4 e , Tikiis. This dilYerence was oniy 
in form but in substance tliey were tlie same, being 
based on the oid texts which contained all the 


and Mayukha 
compared 


(c) Qirdhari LoXl v. The Bengal Oovern- 
went 13 M'. I. A. 448, 466 ; Jagannatb 
V, Sanjit Singh 35 Oal. 354, 367-68. 

(d) Bhagwandeen v. ilfyna Saee, supra ; 
Kamala Brasod v, Marli Mandhar 13 
Fat, S50, 153 L 0. 446, 1934 Pat. 398. 

(e) Bhagwandeen v. Mgna Baee 11 M. I. A, 
487, 508. 

If) Vedachela v. Sttbramatifa 48 J, A. 349, 


363, 44 Mad. 753 , 764, 84 I, 0. 402, 1932 
P. 0. 33. 

(g) Moniram v, Keri Kolitani 5 Oal. 776, 
788.89, 7 I. A, 115, 153. 

(ft) Naraeammal v, Soiaromooftoru 1 Mad. 
H. 0. 430 [quasi recognition of Dravid 
and Andra sohools]. 

(t) Baju Y. Ammani 39 Mad, 358. 

(/) Bhagwandeen v. Myna Baee, supra, 
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accepted and current usaires. Tire Vyavaliara Mayuklr is a digest, 
The Mitakshara is a rutining commentary on Yajnavalkya Snitiii and 
holds sovereign sway over the whole of India excepting Bengal. 
Vyavaliara Mayukh though independent of Mitakshara dilYers very 
little from it except that it recognises the sister as heir to 
her brother and treats the estate inherited by the daughter 
as .Stridhana. It has also differentiated between technical and 
nontechnical Stiidhanas providing special rules of devolution for the 
latter kind by the male issue in preference to the female issue But 
as regards the technical stridhana there is no difference of opinion 
between the two In Bombay Presidency Mayukha is of paramount 
authority while tlie Mitakshara occupies a secondary place. The 
Mitakshara is treated as a sort of supplement to Mayukha and the two 
are interpreted so as to hat raonize their doctrines as far as possible. 

In spite of the earlier origin the Mitakshara in many respects is 

Mltak a h a r a more modern than the Mayukha. 

more modern 
than Mayukha. 


Mitakshara. 


The Mitakshara, a commentary on Yajnavalkya Smriti, is 
acknowledged as the most authoritative record of 
the laws of the Hindus. Its supreme authority 
is acknowledged all over India except Bengal and Bombay. Its author 
is Vijnaneswara, a learned sanyasi. Colebrooke translated its 
' dayabhag ’ portion in 1810 under the patronage of the Government 
which gave it still wider currency. The learned author of Mitakshara was 
of a con.servalive mind who disapproved all new-fangled innovations 
and rigidly excluded them from his text or only alluded to them with 
a view to condemn them. While the authors of 
Vijnaneswarai Dayabhaga and Mayukha accepted the changes and 
form^.**"" '^hus gave their works wide publicity, Vijnaneswara 

was an erudite Pandit who ruled out all 
encroachments upon the established usages. He was of opinion that 
notliing tliat had been tried by time could fail to be good for the 
people. His work may be styled as that of a cautious reformer, 


of 


SECTION 8. LAW APPLICABLE TO MIGRANTS 

Every individual at birth, becomes the subject of some particular 
country by the ties of national allegiance which 
determined his political status. He also becomes 
subject to the law of domicile which determines 
Ills civil status. It is a .settled principle that no man .shall be without a 
domicile and to secure the end the law attributes to every individual, as 
soon as he is born, the domicile of the father, if the child be legitimtUe 


Domicile 

origin. 
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or the domicile o( the mother, if the child he illeffitimfile. This is culled 
the domicile of origin and is involuntary. It is the creation of law, not 
of the party. The term ' domicile of origin ' iloes not mean the 
domicile of birth but it arises from a man’s birth and connections. 
The hw of domicile (lex domicil!)) would, therefore, be the law 

Lex domicilii the domicile of origin of a particular 

individual and if his residence is dilTereut, the law 
of that particular place will ht lex loci. The two may, therefore, be 
different. The question arises as to the laws by which Hindus would 
be governed in cases when they migrate from one province to another 
or from India to a foreign country. The different schools of law 
are prevalent in different provinces so it should be considered 
what is the lex loci in India. Amongst the Hindus there is 
no lex hci as the existence of a lex loci is inconsistent wltli 


the existence of personal communal law. The Hindu Law 
is personal, being mostly customary ; it follows them upon 
migration to another locality. For instance, the Bengali Hindus of 
Calcutta are governed by the Dayabhaga not because they are residents 
of Calcutta but because they are Bengali Hindus, and tlierefore, they 
would be so governed whether they were residents of Calcutta or 
Cawnpore (^). As the population of an Indian town is lieterogeneous, 
it is not safe to premise that any people resident therein are subject 
to any particular school of law, still there is the lex loci in the sense 
tliat the natives of a particular place are subject to the school of law 
of that locality and they have been so bound by common consent. 
Though strictly speaking there is no lex loci as to the personal law 
applicable to the Hindus still the Courts administer the personal law 
obtaining in any locality to a Hindu living there unless there is evidence 
to show that he has adopted any other law or custom (/). 


The lex loci applies only to persons whose domicile of origin is 
of that place (>«). It follows the linguistic test e, g., those who speak 
Bengali will be governed by the Dayabhaga law wherever they may 
reside as Bengal remains their domicile of origin. 

By marriage, the wife acquires the domicile of the husband, and 
the domicile continues during the widowhood unless 
she adopts a n.ew domicile («). 

Generally speaking, a Hindu residing in a particular province of 


Wife’s domicllei 


Lex locL 


India is held to be subject to tlie particular doctrines 
of Hindu Law recognized in that province. In the 


(fc) Skilada v. Sari 40 Oal, 407 ; oontta 409 ; but sea Murk Daa v. Maniak 6. 
a general stateraent in Shadra v, Bhaji M, L. T. 181. 

10 N, Xr. K. 34 is unsound. (jn) JiaTiidaa v. Chandra Baaaia^ supra. 

(1) Sam Daa t. Chundra Daaaia 20 Oal. (n) Kaabibai t. Sripat 19 Bom. 697, 
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absence of anylliinp to the contrary, tlie natives of the lollowinp places 
or particular sects are governed by the sc.liools of law noted against 
them 

(i) Beng;al and Assam ... Dayabfiiign siipplcmoiued liy 

Mitaksiiara, 

(ii) The United and Central 
Provinces, Bihar (except 
Milliila), N. W Frontier 
Province, Orissa and 
Sind (0). 

The Mitaksiiara law prevails in Orissa {p) but the Oriyas of 
Ganjam in Madras who liavc now been transferred to Oi issa continue 
to be governed by llie Madras Scliool as befoie f^). 


(iii) Mithila in Biliar 

(iv) Island of Bombay, Gujrat, 

Northern Konkan and 
Berar 

(v) The rest of Bombay Ptovinee. 

(vi) Madras Piosidonoy 


(vli) Tlic Punjab 

(viii) Powars of tlic C, P. 

(ix) Raghuvanshis of N.-indnr- 
bar who migiated from 
Ondh and sclllcd in Klian- 
dcsli. 

(x) Rao Rathor Tclis who 

settled m the Cential Pro- 
vinces. 

(o) Bodomul V. Mt. Kislinibai 1926 Sind 
231 ; ns to Bernr soe Narayan v. Tulshi- 
rani ]92<> Nag. 329 (F. B.); TIari(iir\. 
AnanrI 1925 P. 0.127 ; as to the fox looi 
o[ tho Oentral Provinces sob KeahoRao 
V, Sadasheorao 1938 Nag, 163. 

{p) Soo Motley's Digest Iiitrodnotion ; 
Joyendro v, Nilyanmd 17 I, A. 128, 18 
Onl. 151 ; Parhnti Kuanr v. Jiigdish 
Chander 29 I, A. 82 , 29 0,ii, 432; Kalee 

II-9 


hlhJnla. 

hfiiyukhn modified by Mitak- 
sliara. 

Mitakshma and the Moyukhn, 
Mitaksiiara modified by (1) 
Smriti Clmndrilca (2) Parasnra 
Madhav, anci (3) Vir-mitro- 
dayn. 

Cnstouiaiy (aw, snppletni'nled 
by Mitaksiiara. 

bntaks/iara School, not the 
Rfayuklin school (;■), 
hFitakshara (s). 


Hritaks/iaia (t). 


Pudo Bamterjee v. ChoUan PnndaJi 22 
W. R. C. R. 214; Tiaghnbantnul Boss v. 
SadhnClitirn Doss 4 Gal. 423, 

(g) See Rugliunadha v. Broso Kishhore 3 
I. A. 54, 1 Mad. 69, 

(»•) Ruhkmahai v, Jaipal 23 N. Tj. R. 108, 
1929 Nng. 122, 

(s) Babu Motising v. Diirgabai 53 Bom. 

242; 1929 Bom, 57. 

(i) Narayavy, Motisn 1927 Nag. 121, 
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Iliiulu Law is pefsonal aiul so any partiuiilar scliool of it becomes 
the personal law, and a pni t of the siatm of every 
family which is {joverncil l)y it, All families 
domiciled in a given place are frhna facie governed 
by the law of that place («). And any such family migrating to another 
province, governed by another law, carries its own law with it (?') 
including any custom having the force of law («')• T.he presumption 
will be of the adherence of the law of domicile unless it is proved 
that he had abandoned that law and had adopted lire law of his new 
domicile (--ir). On the same principle of general presumption it 
can be said that where an aiea, originally a part of one province 
subject to one law, is transferred to another province subject 
to anotlier law, it involves no change of the law to which it was subject 
(r). Thus tlie transfer of a district from one Province 'to anotltcr 
for a<lminlstralivc purpose docs not affect the personal law of its 
inhabitants (y), Tlie migration (rom one part to anotlier part of India 
govcinod liy another scliool of Hindu Law shall not affect the law 
regarding succession to. laiul, .or to law relating to personal rolalions, 
This rule is contrary io ! the usual principle that the le^ loci governs 
matteiSi relating .to land, and that the law of the domicile governs 
personal relations, But in the case of Hindus this law would only 
apply to any family which, hy local usage, had acquired any special 
custom of succession, or the like, peculiar to itself, tliough tliffering 
from that citlicr of its original, or acquired, domicile (ff), Tlie reason 


(?/) Balwant Rao v, Baji Rao 48 Oal, 30, 
38, 39, 47 I, A. 313 ; Banamali v, Arjiin 
Sm 1933 Oal. 730, 

(?') Balwant Rao v. Baji Rao, supra ; Par- 
haii Kntnari y. Jagadish Ctmnder 39 
I. A, 83, 29 C,il. 433; Balh'sen Devchand 
y. Kmjnlal Uiralal 1930 P. 0. 133, 58 
M. L, J. 358; Amba Bai v. Gorind 33 
Bora. 357 ; Mailathi Anni y. Sitbbavaga 
34 Mad, 650 [A Hindu govorned by the 
Hindu L'lw of Pondtoborry iPronoh 
India) oontinues even aftror his 
migration to British India to he 
governed by the Hindu Law as admi- 
nistered in French India] ; Oovhtda- 
chandra v. Radh/n Kirto Dag 31 All. 
477; Khiilada Prasad v. Hari Rada 
40, Oal. 407 ; Jawahirlal y. Jaranlal 
46 All, 193 : Sunduramier y, Maharaja 
of Kolhapur 48 M^d. 1; ' Raniesh- 
ehandm Sinlia y. Mi. Mahi Buksh 50 


Oal, 898; Siililibir Singh v, Mangwar 
Singh 49 All. 302 ; Tula Ram Sah v, 
Shijam Lai Sah 59 All. 848; Balm Mott 
Singh v. Durgabai 53 Bom. 343. 

(w) Rnna Shronath v. Badan Singh 48 
I. A. 446, 1932 P. 0. 146, 

(e) Sarnila P. Rog v. Umakanln 50 Oal. 
370 1 Jiicnn Bens v. Myindra 1934 Pat, 
360 ; Bhiin Rao v. Punjab Rao 1935 
Nag 24; Ktisannha v. Bahan fino 30 
N L. B, 333 ; Basanta v. Lala Ram 
Sankar 59 Oil. 859. 

(y) Somnahekhnra v. Mahadeva 1936 P. 0. 
18,40 0, W. N. 343, 70 M. L. J. 159, 
63 0. L. J. 538, 38 Bom. L. R. 319, 
affirming 53 Mad. 297, 

(«) Butcheputty v. Rajurfder 2 M. I. A. 

. 133 ; ByjAuth y, Kopilmon 24 W. R, 95 ; 
Soorendronath y. Ml, Heeramanee 13 
M. I. A, 91 ; Manik Chand y. Jagnt 
Settani 17 Oal. .518, 
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is thill ia India there is no L-x loci, eveiy person beiujj governed by llie 
law of his personal status («'. 

Tlie presumption is always in favour ol the retention of the law 
of domicile by any particular family ((J). The 
of j^^**”™**^*®** presumption is strongest il the family practised 
the ceremonies attending births, marriages and 
deaths obtaining in the country ol its origin {c). The presumption 
again may be rebutted by proving that the family had adopted the law 
and customs ol the place of its present domicile, and then it will 
be subject to the doctiines of the school prevailing in that place (rf). 
Il is possible that a family migrating fiom another place nfay retain the 
leligious rites and obseivances of its place of origin, but at the same 
lime adopt the order of devolution of the place to which it has 
migrated [e). 

The law of domicile is impoitant in this respect that even it 
nothing more is known ol a person exceiil his 
****"" residence at a particular place, lie will be governed 
by the law oi that locality He cannot change his 
personal law and the change is possible only when his renunciation of 
his law of domicile in favour of the law of the place to which he 
migrated can be proved (/). When the variance is once established, 
presumption is that it continues; and the onus of makihg out a contrary 
case would fall upon those who allege the cessation of such cusl'oiii or 
law {g). The ordinary way of rebutting such a presumption Is' to show 
that the family conformed in its religious or social usages -to the 
locality in which it has settled ; or that while retaining its religious 
rites, it has acquiesced in a course of devolution of properly, according 
to the common course of descent of jiroperty in that district, among 


(a) Budanm Rowther v, Fatima Bi 86 
M, L. J. 2Q0. 

(ti) Mahomed Haji v. Kluilii 4.3 Bora. 647, 
81 Bora. L. B. 85, 51 1,0. 513; Sukbir 
y, Mangeisur IQi/i All. 258; Kasaimha 
V. Ba2ia7irao 1934 Nil g. 59; Jaydamba 
y, Anadi 1938 Pat. 337. 

(c) Jitean v, Indru 1934 Pat. 860, 

(d) Ram v. Ohundra 20 Oat. 409 ; Sooren- 
dro V, M. HeoroomoM 10 W. R. 35 
(P. C.) ; Lukkea v. Gunga W. K. (Gap.) 
56 ; Kitiadu y. Ilaripada 40 Cid. 407, 16 
0, L. J. 311, 17 0, W. N. 102, 17 I, C. 
257 ; Bhagabati v. Bailendra 16 0, W. N. 
834, 839 ; Oovind y. Radha 31 All. 477, 6 
A. L. J. 591, 3 I. 0, 56 ; Pitambar y. 


, Niehi 84 g. W. N. 2i5\ 31 C. ‘L, J. 52; 
Balwanty. Buji 16 N. L, R. 187^ 47 1, A. 
213, 25 0. W. N. 243, 48 Oa), 30, 39 
I M. L. J. 166, 23 Bora. L. B. 1070, 18 
A.L.J. 1049,57 1,0. 545. Soo Boma. 
biddiara v, Madhudeva 1936 F. C.^18, 40 
0. W. N. 245, 38 Bom.L. R, 317 ; 'on 
, appeal from S3 Mad. 897 ; Triudiakdus 
I V. Mathabwi 1930 Nag, 285. 

' (<■) Baaanta y, Ramshankar 59 Oal. 859. 

I {/) Baliount ‘Rao y. Baji Rao 47 I. A, 
313, 48 Oal. 30. 

(g) Soorendrovath y. Mt, Heeranionee 12 
M, 1. A. 81 ; Obitiinessarree v. Kishen 
4 Whym. 226; Sonntiin v, Riiltuv 
W. R. Sp. 93; Pirlliee Singh v. Mi ^ 

8 W. R. 261. 
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I)ersous ol' llie shiuc class (h). In sucli casus il is udI open U) h 
luamber ol' lliu I’amily Uial has adopted the law of liis new rusidencu 
to show that tlie family has reverted to the orit^inal domicile ; such 
reversion can only be proved by proviny a custom (/). 

In case of the transfer of one district to another province yoverned 
by another school of Hindu Law, for administrative purposes, no 
presumption can be raised that the inhabitants ol eitlier district have 
adopted the usages of the other {_/). 

The law which is applicable to a migiant is the personal law in 
vogue at the time of his migration and not any 
subsequent development of that law which may 
®PpK* have come into prevalence after his migration {k). 
This view of law appears erroneous (or having a 
Haw) as the retention of the personal law of a migrant is based on the 
principle that the law is unseverably connected with his religion. The 
conservation of their religious observances by the Hindus and the fact 
that even after migration their connection with their place of origin 
remains in tact, proves the Haw pointed out above, So it is falaclous to 
say that they are not bound by the subsequent changes in the personal 
law of their place of origin, Moreover, the change may be a mere 
correction of an erroneous view of law or it may be the revival of an 
old law or custom. It was on this principle that their Lordships of the 
Privy Council, in a case of migration proved to have taken place before 
the composition of Mayukh, said, “ A.lthough the migration of the 
Abbau Thakurs took place before the Mayukh was written, it may 
well be that the rule was in force in earlier times, and that on this 
point the Mayukh only embodied and defined a pre-existing custom (/).” 

Where the emigration is to a different country, the presumption 
that the family has adopted the law of the people 
aiioth«»''coui^ry! '‘“uug whom it has settled will be more readily 
made, 11 it is shown that the members of the family 
have so acted as to raise the inference that they definitely cut 
themselves off from their old environments {ut). Tlieir Lordships of 
the Privy Council (/«) laid down the law on the subject thus : “ Where 

(/i) Rujohatvlet v. Goculchand 1 S. D, 43, Mad. 157, 163. 

56 ; Olmndro v. Nobin Soondiir 3 W. R. (fc) Pirtlm Singh v. Court of Wards 33 
J97', Eandiromo v. Kaminee 6 W, B. W. R. 373. 

395; Junaruddeen v. Nobiit Ohunder (H Chandiku v. Mam Kunmar 34 All. 
Marsh, 333 ; pet ouiiam Soorrndrouath 373, 380 (P. C,) ; Jauialita Lai v. Jaran 
V. Mt. Hecramonce 13 M. I. A. 81, 96. Lai 46 All. 183. 

(0 Somasekhara v. Sagathiir Mahadem (hi) Ahdur Eahim Haji Ismail Mitim v. 
Royal 70 M, L. J. 130 P. 0. affttniing Halimdbai 43 I, A. 35, 30 C. W. N. 363 
53 Mad, 397. 364, 30 M. L, J, 337, 18 Bum, L. R. 636, 

(/) Vasudean v. Seoretary of State 11 33 I. 0, 413, 
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Evidence 

migration! 


a lliialu lamily miaiMlos Irom one pari ol Iiulia lo auotlier, 
lliey eariy willi them iheir pcisoiial law ami il they are allei'ed lo Iraye 
become suhjecl lo new local euslom, lliis new ciislom rausl be 
alTiftnaiiv'ely proved lo have been adopleii, but when such a lamily 
emigrates to another country, and, being themselves JIusliras, settle 
among ]\Iuslims the iMcsumiilion tluil they have adopted the law of 
the people whom they joined seems lo Ihetr Lordships lo be one that 
should be much more readily made. All dial has lo be shown is dial 
they have so acted as to raise die inference that they have cut 
themselves oir from iheir old environmenis, The analogy is that of a 
change of domicile on settling in a new country rather tliaii the analogy 
ul a change of custom on migiaiioa within India.” 

Il is of primary importance to ascertain first the origin of the 
lamily. On its ascertainment the natural i)resump- 
lion will arise in favour ol the retention of the law 
and u.sages of the place of oiigin and of the 
evidence which goes to prove or rebut this presumption, the most direct 
is succession and next, ceremonies at marriages, births and Shradhs {n). 
The test for finding whether a lamily proved to have migrated irom 
one province to another adheres lo the law of the former place or 
has adopted the law of its new domicile, is the mode in which the 
religious ceremonies are performed {o). Where evidence to support 
immigration of a Hindu family from one province into another is of 
witnesses who have heard about it from- deceased members of the 
lamily, il is inadmissible [p]. 

SECTION 9. THE CASTE SYSTEM 
A reference to the caste system of the Hindus is essential lo 
understand tlie Hindu Law properly. The two 

Hindu caste Basies are : (1) the Dioijtis or twice-born or the 

system! 

regenerates and (2) the Antyajas or Shudras. 
There are certain differences between the lules of law relating to the 
Iwice-horn and those relating to the Shudras. On many points the 


(it) Parlati v. JiiyailUh 39 1. A. 83, 29 
Cal. 433, 6 C. W. N. 490, 4 Bom. E. 
365 ; Saradu v. Uma 50 Oal. 370, 37 
0. L. J. 233. See F.-N. (o) below : 

( 0 ) Butclwpnlly v. Rujunder 2 M. I. A. 
132, 2 Sulli. 1 (P. C.); B. Pudmay. 
B. Dooler 9. M. T. A. 259, 7 W. E. 41 
(P. C.); Srimutji v. B. Koond ■! M. I. 
A. 292, 7 W. E. 44 (P. C ); Bam y. 
Kuminee 6 W. B. 395 ; Balwaiit v Baji 
47 1. A. 213, 16 N. L. E. 187, 48 Oal. 
30. 25 0. W. N. 343, 18 A, L. J. 1049, 


39 M, L, J. 166, 22 Bom. L. R. 1070, 
57 1.0, 515; KuXada v, Haripuda 41 
Oal. 407, 17 0. W, N. 102, 16 0. L. J. 
311, 17 I. 0. 257 ; Bhagabali v. Sohodra 
16 0. W. N. 834, 13 I. 0. 691; Vum- 
deica V. SeerHury of Stale 11 Mad, 
157, 161 ; Oobind v. Badha 31 All. 477, 
479, 6 A.L. J. 591, 3 J. 0. 563 ; BaU 

• kinun V. Kniijailnl 51 0. L. J. 237, 1930 
P. 0. 133. 

(p) Bamchaiulra v. Ttamabai 1930 Nag, 
367. 
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Origin of caatc. 


lorraer arc sul)jccl to in.iny disabilities Iroin wliicli Uie laUer arc 
Iree and 7>/ce versa. Tlic Uiiidn literature, bolb 
legal and religious, teems with allusions to caste 
Irotn very early times. Tbe Vedas make no mention of caste, tbougli 
there is an allusion in tbe Punislmsiikte [q] wbicb is deemed to be a 
modern inter|)ulation. But the Sutras orBaudliayana and Apaslamba lake 
its existence to be an establislied fact Maim traces its uiigin to Buibma, 
who produced by a thought a golden egg, “ in which ” he himself was 
born as Brahma, who for the sake of the prosiieriiy of the worlds, 
caused the Brahmin, tbe Ksliatriya, the Vaishaya and the Shudra .to 
ptoceed from his mouth, his arms, bis thighs and his feet and allotted to 
tliese their respective duties.” These are the four Varanas of which the 
first three are Dwijas or regenerate class ; their second birth is deemed 
to take place after they undergo Upauayau ceremony. The Brahmin was 
enjoined to study, teach, sacrifice and to receive alms; the Ksliatriya to 
protect the people and abstain from sensual pleasures ; the Vaishya to 
teiul cattle, cany on trade, lend money and cultivate land ; while for 
the Shudra was ordained the duty to serve the three higher castes. 

The Vedas make a distinction between the Arya and the Dasa, 
the hill and the aboriginal tribes of India, but, subsequently llie term 
Arya became applicable to the first three castes, the rest being relegated 
to the servile castes. The caste system is a peculiar organisation of 
the Hindus. The modern Brahmaiiical priesthood is interested in 
maintaining it to be a divine institution existing from the beginning of 
die creation. Some of die Puranas describe castes as coeval witli 
creation but some of tliem allege that there was originally one caste 
but subsequently it multiplied in Treta or Third .\ge owing to 
degeneration. The Mahabharata also says that castes arose subsequently 
out of differences of character and occupation, but originally tliere was 
no distinction of caste or class. 

The caste system look its root owing to tlie difference in colour 
between the Aryan invaders and the aborigines of India. Tlie Aryans 
came to India and settled near about die river Indus. Caste in its 
inception was synonymous ‘with colour and the term Varna means 
nothing more. -Subsequently with the multiplication of functions owing 
to the development of society, the occupations or castes multiplied. 
The caste system received prominence very lately and gave rise to 
various sub-castes also. 

Caste is an essential institution of Hinduism, Tlie application 
Caste Autoi Hindu Law lias been reserved for Hindus 
momy. ^Valone. Tlie reservation of die jurisdiction of ca-ste, 




(a) Rig Veda X, 90', j 
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wliii'h • has been ensured liy the legislature, limits the jurisdiction 
of Civil Courts only to matters of a " civil nature,” as it occurs in 
the Civil Procedure Code (r). The limits as to the authority of the 
caste and the court may be staled thus : — 

(1) The Courts have jurisdiction to adjudicate on all matters 
relating to any property, office or dignity carrying with it tlic right to 
any perquisite or emolument. For example, when the caste sanctions 
a marriage between a man and a married woman, who has not been 
divorceii or deserted liy lier husband, tlie court cannot give elToct to 
such a custom as it allows adultery and is opposed to the cstalilishecl 
law (j). Rut in other cases of marriages where one or botli parlies are 
illegitimate children or persons' of different castes, the court shall 
decide about tlie legality or otherwise of the marriage as tlie caste 
people regard it (t).- 

(2) The appointment of a peison to an office of dignity connected 
witli no riglit to property, c. of a piiest, is within the competence 
and jurisdiction of tlie caste and tlie court cannot interlore. But 
where certain liicideiits in the nature of civil rights as against members 
of a community are involved the eouit will have jurisdiction over the 
wIioIq question (//). 

(3) The Legislature has armed the courts with certain powers of 
supervision for the protection and better management of pulilic and 
charitable endowments. 'I'liis reservntioii of contiol is in accordance 
with the Sastras which acknowledge that the king is tlie piotectorof 
l')harma, 

f-1) For the rest the powers of the Court are limited to the 
iiiter[>retation and administration of the caste rules intended for persons 
acknowledging its supremacy. 

Tlie title of a person to recognition ns Bralimaim depends not on 
heredity but on possession of superior merits, As 
««^»*o** * Brah- regards the merits of a Bralimaua ” Viidhislliira 
sail!, ' He is ordained to he Bralimaua in whom 
are found truthfulness, charity, forgiveness, uprightness, harmlessness, 
austerity and compassion.' Tlie serpent said ‘ Rut,,0 Viidliistliira ! 
even in .Sliudras (are found) truthfulness, charity, ahsence of wratli, 
liarmlcssne.ss, tenderness to living beings and compassion.’ yiullusthira 
replied, ‘If in a Sliiidra (by birth) the characteristic (of Brairmann.<s) 


(r) Blftheshur v, Matnfiolam % A, W. N, 
300, 

(s) Uji V, JIatlii 7 Bom, H. C, Ti. (A, 0.) 

333; Narnin Daay, Tirlolc 29 Ah. ‘I-: 
ISmpcror v, Lazar 30 5S0, 


(/) Mattimairami v, Maailnrmni 33 Mad, 
342 i Ram Kiimari, In ro, 18 'R, 264. 

(h) (ihelahhni v, Tlnlgovnn 13 Bom. b. R. 
1171, 
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SPippIlt! 


Viulhiihltin : 


exists, iUKi in a twii’c-boni (iiy birth) tl>e same lioos 
a^Brahmarw? '*** not exist, then the Shudra (by birtli) “slioukl not he 
(icgardeil) a Shudra, nor tlio liiahmana (tiy hirtli) a 
Hinlimaiia ; lie is ordained, 0 Serpent 1 a Brahmanii in whom is oliserved 
the (’harnetcristie, and he in whom tlie same does not exist must he 
railed a Shudra elc [Aranyak-parvani Ajagara-pai va Ch. liSO.] 

Y.,,lhtelhir<i: ^ I 

f qiitfg: ^ srisna \\ 

^ «c«f ^ ^WSIKl<5r ^ I 

%«r gfgfss?: ii 

a ^ fa^ *» I 

ST ^ ¥r^?^ siHtTHt n ^ sngnn; li 

TET sigTTirt i 

?T fflf^^5^|| 

The rules of law laid down for the Stidras are in some respeets 
didferent from those for the tl\rcc rcBcnorate 

“ castes. For example, ceremonies necess.'iry to 

validate adoption or marriage by aShndra are not necessarily the 
same as in the case of a Dmija ; the illegitimate son of a Shndra is an 
heir but not of a Dwijd, inter-eastc raariiages are very frequent nrnongst 
the Shudras ; divorces and remarriages are customaiy. There arises 
tluis the noeessity of distinguishing a Shudro from a Divija. Tlie 
following are some of the tests by whicli Slnuiras may he known ; 

(a) They do not wear sacreii tliread. 

(b) Their gods belong to a lou'er order and arc outside the Hindu 

pantheon, their menfolk do not stamp marks of sandnl 
their temples. 

(e) Tnter-caste marriages and divorces arc very common ; even a 
woman may divorce her husband. 

(dj Ordinarily, they bury their dead bodies. 

The caste of an individual is determined not hy biiili but by 
qualities, as explained in Bliagvata Gita [XVIII, 
dlf^erenVcastM^ ^1— 44] ; “Of Braiimanas, Kshatriyas and Vaisliyas, 
and also of Shudras, 0 Enemy.— vanquisher, tlie 
actions aie different by reason of qualities sprung from the stale of Self 
(or soul), (41)*^ Equanimity, control of sen.se.s, austerity, purity, for- 
giveness, and .straightforwardness, knowledge, realisation of knowledge 
and belief in the next world, are the Brahmaoa’s action spuing 
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The four castes* 


liotn Uiu suite of Sell : f4'i) Bravery, s()iiit iucap.ib.lu ol beiinpu 
insult or censure with impunity, forlitude, dexterity, and also, nut 
ilyiitfj Irom l).ittle, generosity and commanding disposition are the 
KsUatriya’s action sprung Irom the slate of Self : (43) Agriculture, 
callle-lendnig and trade are the Vaisliya's acliou sprung from the slate 
ol Sell : and die Shudra’s action sprung liom the state ol Self, has the 
cliaracter o( seivice ; (44).” 

Though die autliorilies appear to be clear on the point that caste 
Heredity is the determined by means ol tlie qualities, the rule 
rule of caste. ot the caste is heredity. . 

Tlie Hindu society is broadly divided iufo Duijas or twice-born 
and the S/uidnis or that the' tollowing are 'llie“'rour 
castes id) of llie Hindus : 

I. The D^vljas ; (1) the Brahtnana, or priestly caste; . 

(2j the Kshatiiyas, or warrior caste ; 

(3) die Vajshyas, or agricultural caste, 

II The Shudras ; (4) the Simdras or service rendering caste, 
Each ol lho.se castes is further divided into a number of sub-castes. 

The members of the ftrsl three castes are called twice-born or 
regenerate. .The second birth or regeneration consists in the study 
of the Vedas and in the performance or sainsktiras or sacraments, 
as tJanUlia declares ! — 

^ fatiTT W II . 

'• Brahmanas (by birth) are, however, regarded by the wise to 
l)e equal to Shudras until they are born in the Veda {i, e., learn the 
sacied literature), but after that (/ e., this second birlli) they are 
deemed twice-born.” 

Tlie Simdras are denied the study of the Vedas as well as all the 
sacraments except tliat of marriage. 

The following caste people were lield to be Shudras: Adi 
Dravidas 'e], AJiirs, whether Nandavaiisis or of any 
other sub-castes (/), Naltukottal chettis (§■), the 
Jats i/i), Kainvars {i), the K/iatiks of t\iQ Punjab (/), 


Case'lAW 

castes. 


id) Ohuotur j/a v, Sahub 7 M. I. A, 18, 4 
W. U. 133, 

((') Mitnicktim v. Puongavunammal 08 
M. b. ,1.34.5, ]93.1Mid. 333, 

(/) Donuir V. ILironlL 54 I, 0. 394 
(NllB.), 

io) Vellaiiiuppa v, Naldrajan 55 Mad, 1, 
11137 Mad, 386, aiiprovod by F. 0. 35 
II-IO 


G. W. N. 1878. 

(ft) Hira v. Shibbu 6 L. L. J, 443 ; Mitvu 
Ram r. Lai 1937 All, 410, 

(i) Vivian Ramaaran v, Tliakur Mahahir 
38 0. W.N, 511, 513, 59 0. L. J. 345, 
66 M, L. J, 1J4, 1934 F. 0. 74. 

O’) Bholar v. Emperor 181 P. L, R. 1914, 
13 0. L. J. 539, 34 I, 0. 947. 
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MiVtitha Difs/wtuk/ts (k), Rutc/uils or l*aiiclkil Vtswii IJitihinnn ol 
Dhanvar {h and Tamijars (/). 

The Ahii'S are a class of Vadavas and claim to be Kshatriyas, 
The Gupes ol Idenjfal aie also included in ihiiiii. The Madias 
High Court held the Yadavas, or Edayeis to be Shutirai' They 
are different from the Yadavas ol Norilieni India. The Ramayana 
Chavadi Thousand Yadavas are a sub-sect of the Yadavas (/«). 
Bharbunjii occupy a position higher than the Kurnii caste in], 
Bhatiyas are treated as twice-born but rank below the Arniuis and 
Banitis (o). Bliumihaf Brahmans of Bihar have not been held to be 
Brahmanas (/). The offspring ol illicit connection ol Kslialriya caste 
is not a Shudra (yj. Surajbansi Rajputs are said to be high caste 
Hindus [»') but their position has not been made clear even by Llie Fiivy 
Council decision (/■). 


There are tliree classes of Maratlias', (1) the five families, (2; ilie 
ninety-six lamilies, and (3) the rest,. in the Bombay 
•rat as. Presidency, The first two are Kshatriyas, and the 
last Shudras (j), The Taujore branch of the Maralhas who descended 
from Shivaji belongs to the Kslialriya class (r). - The Madura Ramayana 
Chavadi Thousand Yadavas residing chiefly in Madura and adjoining 
villages are Shudras («), 


The Allahabad [v), the Patna (iv) and the Bombay [s) High Courts 
liave held that Kayastlms are Kshatriyas. It was so 
Kayaathaa. ^lajras High Court refrained 

from giving any opiniou {y). But the Calcutta High Court has held llie 


(A‘) Jiji flut Vi Zuhn 30 N. L. R. 18, 1933 
Hug- S74, 

(l) Kahippa V. ShU'iippii 39 Bom. L. B. 
1*382. 

(m) VcHiiia Koni v, Veimchi 51 Mud. 1, 
1928 Mud. 299 (F. B.], 

(i») Sohuii Y, Duryu ‘31 1. 0. 691 (AU,). 

( 0 ) Atfff V. Tltnri 71 P. L. R. 1913, 31 
P.W.R. 1913, 191. 0.87. 

"fpl jjittt Devi V. Cfopal 1928 Put. 375, 
iq) jSiflo T. OaJraJ 11 0, C. 227, 12 1, 0. 
767. 

(/•) Bttjiieo V. Kasum 50 I. A 58, 2 Put. 
2 to, 27 0. W.N, 901. 37 C, L. J. 369, 
14 M. L. J, ITo, 33 Bom, L, B. 660. 

(«) Swifno V. Sarf/trt 52 Bom. 197, 504—6, 


1928 Bom. 295, 113 I. 0, 497, 

(d Malmruja of KoUhpur v. (Suiulartm 
48 Mad. 1. 93 I. 0. 705, 1925 Mud. 
197. 

(«) MookJai Kotic v. AmmakuHi Animal 51 
Mud. 1(F. B,), 1928 Mad. 299. 

(u) Ttilsi V. Behari 12 AU, 328, 331 (F, B.) 
(ir) likmri Prasad v. Sat Han Prasad 
6 Pat. 506, 106 1. 0. 620, 1927 Put. 145 ; 
Rajendra v. Qopal 7 Pul. 315, 1939 Pat. 
51 on appcdl to P, C, 10 Put. 187, 57 
I. A. 396, 31 0, W, N, 1161, 1930 P. 0, 
213 (Bcuguli Kuyasthii). 

(.r) Ratancliand v. Anandbai 1933 Sind 53. 
iti) Manick v. Poonyuvaimmmal 1931 
Mud, 333. 66 M, L. J, 513. 
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Bengali Kayasllias to l)e Sluulras (s), Tlie Patna High Court held even 
the Bengali Kayasthas to lie Kshatriyas (w). This case went In appeal 
to the Privy Council but no opinion was expressed on the point (rr). 

Since the Calcutta Higii Court has held lliat the Kayastiias do not 
belong to the regenerate caste, it is profitable to consider tliis matter 
in detail. Tlie original nutlioritie.s, the history and the origin of the 
caste would be very belpful. 

The Bhavishya-Puiana narrates tlie story of the creation of 
Chitragupta. the ancestor of lire Kayasih(\St wlro after having sprung 
from the body of Rralima or God the creator, asked liim as to Wlral 
shall he ids name and duties and the creator replied, “ Because you 
are sprung from luy body U'tija), llierefore, you are to be called 
JCafastha, and shall be famous in the world by the name of Cliitraguptn. 
Oh ! my son, let your lesidencebe always in the reign of God of Justice, 
for the purpose of determining the religious merit and demerit of men ; 
and receiving my irrevocable order, you should observe the Dharma or 
the law and usage that are proper for Kshalriya tribe, according to 
Shastras.” 

The Padma.Purana stales, “ The usages among difTerent sections 
of the Kshatriyas arc not uniform ; among them the Kayasthas who live 
by letters, shall attain supei ioi iiy.” 

Brahma or God, the creator, declared in ViJan.Tanlrn: "As 
you who are named Chitragupta have proceeded from my body, you 
will be celebrated in tlie world as Kayastha. Knyastlia is a Kshatriyn 
Iiy caste, hut not .Sluidra liy any means," 

Idcntiral assertions arc to be found in Garnr Pui.ana, Sikander 
Pnraim (Bralimwatra Kliand and Kashi ICImnd), Maliabliarata and 
Vimndii, etc, .Similar references to Kayasllias are also found in 
difTerent Smritis {b) and Digests (c). Tlie fact that the Ka3’asthas 
are Kshatriyas lias been very lliorouglily dealt with and establislied in 
Kayasllia Etlmology (d). 

In fslnvaii Prasad Rai Haii Pt asad [e), S\’c Jivala Prasad,),, 


(z) Raj CoiiLir Ltd r. Bisscsiir 10 O.il. 
688 ; Asitii v.Kirolu Mohan 20 0. W. 
U. 901,8.") T. 0. 127. 1917 Cnt. 292 on 
aiipenl in 47 I. A, 140, 145, 24 0, W. N. 
794, 1920 P, 0. 129 (point not touched); i 
Risliwanath v, Slioruahibala 48 Oal, 926, 
25 0, W. N, 619, GG I. 0. 590 ; Bhola 
Nath n. Emperor .51 Oil. 488, 1924 Cal, 
616, 81 liO, 709. 

(n) Rajendrd v. Eapal supra, 

(h) Vishnu Dhnrmn Sutra (Max Muller 
Slokii 3 p, 36, Introduction and p, 46 


S, B. E.); Ynjiiavalkya Srariti (Aprnrkn 
p. 241) i Narad Smriti (Dr. Jolly p, 6 
and Agnl Purnim AdUlyaya 4), Vrilins- 
patl Smrltt ; Vyns (In Vlramittodayo). 
(c) Vijnaneswnr’s Mltakshara while 
oommonting Tainavalkyn Smriti 
Aoharadhyaya Sloka 335 ; Aprarka 
commenting on 'Yajnaralkya Smriti, 
<d) 2hd Idltion by £aU Prasad Srivas,, 
taVo, Vakil, Ldoknokr (In tTrdd). 

(e) 1927 Pat. 146, 150, 8 P. L. T. 34, 6 
Bat, 506, 106 I, 0. 620, . ’ 
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has verj’ eluboralely discussed this topic and his loarued judgment is 
very ilhiminatiupr, so it is quoted below in extenso : 

. " The Smritis of tlic Rhhis, such as, Mann, Yajiiavalkya, Vyns, 
Vasistha, etc,, have divided mankint! into four castes; Brahman, 
Kshatriya, Vaiahya and Shudra. Manu in Cliapler X, Slokn 4, says tliat 
theie is no- fifth caste. Therefore, the ICayasthas, have to be located 
in one of tliese four castes, The Maliabliarata assorts liiat at first llieie 
was no distinction of classes, but that tiiese have subsequently arisen 
out ot ililYcrences of chaiacler and occupation. . — 

Aocordiog to Dr. Muir (rr), ‘Tho members of every political society are 
(Uv^siblQ into four classes oorTC-spondinc to tbo four castes of the Hindus. 
Those distinguished by intollootnality, learning and religion aro tho teal 
leaders of tho society ! noxt in importance ore the royal class, the warriors 
on whom the protootion and the very oxislonoo of the Stato depends and 
who ari ohArnoiorized h'y ’ pbysio.il .igility, ooiirnge, ndininistrntivo oapneity 
and iptolligonoe. ' Then oomo ilioso concerned in production of woflith by 
nBriouHiaro(pand'oattlo htocding or c.ittlo lending, roiiniring Lnlelligcnoe and a lowar 
standard of morality. And lastlu the labourers serving tlio prooodiiig throe olnspos 
or priinllsfng the moohanienl or other similar arts, tlLslInguishcd by their 
nnpaoity for physiodl liihoiir and spirit of dependonco, Tho ,vlrtiips and 
(tuniitios' .fbtiuisile , for- 'distinction in iheso oCflilpatiohS ns woll'pil their 
Importance to’ aooiot’y aro. taken intd oonsidoratlon -Cor fixing -the relative 
rank of the four olnssosi and tl»o common story of thoir origin is nothing more 
than an allegory ropresontiag society and difforont olnascs of its memlfers, ns one 
liPmnn body anil its limhs're.spootlvoly. The fact that there nre ns mnny onsles ns 
there ifrO oecapntions proves the migin of the institution.’ 

Df. Muir gives a similai explanation ol the mixed classes 
mentioned in die Smiitis According to jiim die origin of the mixed 
classes by inter-mairiage between the lonr tiibes is imaginaiy and 
allego'iical. 

Ho says i ‘ Where the 'abstract qualities of iiny two of the four trihos were 
thought requisita for filling a partioiihir oooiip.ition, persons following that 
oooupntion were supposed to he descended from tho offspring of an inter-martiage 
of a mnn holongmg to one tribe, witli a woman appertaining to tho other.’ 

“Up illustrates this by leferiing to Ambasthas or the physician 
class of Bengal who combine in themselves die culture and learning 
of.Brphmanas ami tlie commeicial iiistnicts ol Vaishyas The higher 
instinct is supposed to be derived from the superloi class represented 
in the .Smritis a.s the fathoi and the loivfr. instinct fiom the lower order 
lepresented by the mother, 

• Thus he says : ' Tho piluolple of here'^ity undoriios tho system and gained 
cdnsifieirabU hupport from tbe'stktb Of early society.’ 

“,ThB Scientific 'wayAor, dividing tlie members of a society 
according' to character and occupation laid down. by Dr. Muir Ivas been 

(a) Sansktt,t Text, Volume, I, 'pages 159 onwards, 
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expresseJ in Iho form of aliegoiy by the Uharina Saslvas of Mann ami 
other Rishis It is siiffioienl to refer to Manu foi all theSmritis and 
Puranas agree therein. 

“Manu says that for the furtherance of ilie good of tlic world the 
God /frrt'/iWrf created Brahmana, Kshalriya, Vaishya, and .Shudta liom 
Ilia mouth, arms, tliiglis and legs according to the relativ'O sacredness oi 
these pails of the body. 

“ The Brahmana was produced fiom tlie moutli loi the reason of 
hoing die lepositoiy ol Veiias, the rulei of all llie creation and one 
who l,iys down the xlnties of all the social ordeis ; the Ksliatiiya 
fiom the aims loi die piotection of the subjects; the Vaishya from the 
thiglis or Inins lot the pmpose of profhiction of wealth by agricultnte, 
tiade, etc ^ and .Slindia fiom the legs foi the seivice of the thiee 
classes (/;). 

"M.inn then deals witli the mixed cl.isses Iiy iiUer-marringe 
between the foui castes according to the occupation requiring mi.xed 
qualifications of the pi incipal four castes and l!i3’s down rules for the 
vocation of them among iho four ela.sses according to their heredity. 
The geneinl principle is that the offspring of an inlor-mnrringc between 
two castes is lowet than die caste of his father and higher than that 
of (he mother. Ilis caste is dial of his father though inferior in rank 
due to the mother being ol a lower order. When none of the.so applies, 
Manu would have the class determined in accoulnnce with the 
oeenpatioii, act or conduct of the patty. ‘The names of castes and snh- 
easte.s etymologically denote the occupations of the various castes and 
snb-castes. The origin of a caste is allrihuted to a particular limh of 
the God Brahma to mark the distinctive occupation and status of that 
caste in society. In this all the Smritis of Manu and others as well as 
Dr. Muii agree. These allegories and legends as to the oiigin of 
paiticular castes are important to show the character and occupation 
which originally weie attributedf to them, the social position, the 
physical and mental capacity which theyweie originally supposed to 
posses.s and tlie light in wliich they were regarded by other ca.stes, 
Theiefoic, they afford veiy important tests for determining the 
caste of a paiticular community. I would liriefly refer to tliem in 
connexion with the Kayastlias wliose caste we have to determine. 

"According to the Hindus the souls of men after death receive 
tewards and punlshinemts accoiding to tlieir sms and viilues and 
hence it is believed tliat good and bad deeds of men are not destroyed, 
souls of men after death go to Yamapuri which is presided over by the 
deities called Yamas wlio keep records of men’s actions and accordingly 

(b) Manu Oiiaptei I, Sloka 31 an^ 88 to 
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5 »ive them ihcii' due*?. The ptincipal Ymna is ealleU Vtvnavajo or 
Dharumija, that is, ilie rulei- «( Vamapuii or the kinj:> of laws. 

" Tlie Vama Samhita which is an extract Irom tl>o ninth chapter 
of AhUya Kamdhenu, a work oi Hindu Law, says tl\at Dharmraja 
complained to Brahma about his diflic,ultie.s in porfmminf> liis most 
responsible duties ol keeping records of the deeds of men and doing 
justice to them Brahma went into meditation. Chitragupta spuing 
fiom his body and stood belore him hearing an inkpot and a pen. 

The god Brahma (Creator) said : ‘Boanusc you are spruiiR from my body A’uyo, 
thorotore you shall ho called Kaymtha, and ns you existed in my body unseen 
T give you the name of Oliitrnguptn.’ 

“He tlien assumed charge of Yamapiiii. Dhama .Sharma maiiied 
Ins daughter Irawali to Chitragupta and Manuji, son of .Suiya (the sun) 
mariied his d.iuglitei .Sudakhina to liim. Chitragupta had ciglit sons 
from llio lormci and lour from the latter and these twelve sons 
became the progenitors of die twelve sub-divisions of die 
Cliitiaguplavansi Kayastha, namely Mathur^ Gtwr, Ni/ravt, Asi/mna, 
Kvhhresthct, Suiojadliwojet, Bnlmtha, Bhatnaj^ai , Afhnstava, Snh^H/r, 
and Kama. 

" In Padam Purana, Hltar Khanda says that Chitragupta had 
twelve sons by two wives, They were all invested with the sacred 
thread and married to Nagakanyas. They were the ancestors of the 
twelve sub-divisions of the Kaj'asthas, The story also says tlint the 
Kayastlias are Chltiavnnsi Kshatriyas and never Shudras, Tliey are 
entitled to all the Snraskaras. The same legend wrth some slight 
difference, is given in most of the Puranns 

Padmn Purana after stating the legend says, 'Obitragnpta was placed near 
Dbarmraja to register the good and ovil actions of all sentient beings; ho wn.s 
possessed ofsupernatur.il wisdom and became the partaker of sacrlfioo offered to 
the gods and firo. It is for this reason that twiocborii always give him ohlntions 
from their food, As he sprang from the body, of Brahma ho was enlled Enynstbn 
of numerous gotras on the face of the earth (o).' 

“In .Shrishti Klianda tlie same Pur.ina says dial the sacrificial 
rites and study of the KayasUias should bo like the Dwijas .and tlieii 
occupation like that of the ICshatriyas. 

" Bhavisliya Purana states dial Got!, die Creator, gave the name 
and duties of Chitragupta as follows: — 

' BeoanSe you have sprung from my body, therefore you shiill ho called 
Kayastha and shall ho famous in the world by the name of Chitragupta. Oh I mysoa, 
Jot your resi^enoe be always in the region of the god of justice for the purpose of 
* 

Vide W. OriDoka's Tribes and Castes North-Western provinces and Ondli 189? 

Wgtion.'Vol. fr, pp, 18>i-»l3, 
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(IcleruUtting iUe morils uud duiuontti of mou uud niut^ivliig uiy itrovuoablo uidoi' ; 
you should obsorvo IbolJbaruin, low and usaisos of ibe KsUiUriya tribo avourdiug lo 
Sbiistrras,' 

“ Viyyaim Tdiitta siiys iliu samolhiut;, llial llio descemlanl‘4 

1)1 Cliilrugupld ato K'^hali iyas liy casu>, ami uolSlmihas by any 
means. 

*' 'I’lie same is the enjuimneiitsol Urahma to Cliitiajjiupta accoidiii” 
lo liiihat Brahma Khautla quoted hy Kamalakai Bhalta. Ko was 
named Kayaslha Ksliatiiya havinj* sprunj* liom the body {kaya) ol 
Biahma. lie was directed to peitormthe Siunskat' ot Kshatiiyas, to 
many Kshalriya girls and to have wiiting as ids piulession. 

"The story of Chandraseni Kayasthas as having descended horn 
Chapdra Sen, a K^^katiiya Raja, is well known and has been repoited 
in the Put anas and also in tlie mudein ttealises on tribes such as oi 
Sheiriiigs, [Volume II, Chapter II, page 181, 1879 Edition] and S.Uele’s 
Laws apd custopts of Hindu castes in the Deccan province, [page 94, 
1863 Edition], [For a detailed account SUanda Pviiaiui RenuUa- 
mahatmyaj On account of contest between the Braliiijans and Ujo 
Kshalriyas with lespecl to their relative unkin society a fierce war broke 
out between ihenj in which Parasuram, the Bralpaanic hero, is saitj lo l;ave 
twenty one times extirpated the Ksjiplriya race (Siijiar’s plindu l<a'v ol 
Adoptioji). Ills father was killed by aKshatn'ya Rajuj he pursued in his 
thirst of Kshatriya blood the pregnant wile of Chandra Sen into the 
herniUage of Dalabhya Rislii, Tlie cliild in llie womb was, saved through 
the entreaties ol the Rislii, wlio wlicn bprii was called tlie Kayaslha 
and ihougii deprived of tlie mailial prolessioii was directed to carry 
on the profession ol reading and willing which appeilained to the 
Kshatiiyas, He was attached to the com I ol Kings, initialed into the 
Samskais ol the Ksliatiiyas and was tauglit Vedas. His descendants 
arc llie Kshatiiyas in the Deccan and aie known as Paibliu Kayasthas. 

" iikanda Purana in anotlier place as quoted in Vachaspatya 
(■page 2943J gives an account ol the Raja Ctiitia also called Vivaswan, 
Adilya or Mill a, the blessed and purest, liaving perfoiined lor long 
time Tapasya (austerities) obtained Irom god Suiya the boon oj 
becoming saivagya (omniscient), possessed of divine intellect and 
supernatural poweis, Dharmraja finding his duties ot keeping records 
of the deeds of men, doing justice according to their merits and 
demerits loo onerous, managed lo remove Raja Cliitra to Dliarmpuri 
to assist him in his duties. Chitra having thu.s disappeared from the 
mortal world was called Cliitragupta. He became one ol the fourteen 
Yamrajas or ruler of Yampuri [Daksh Smriti]. 

" Gaiuda Purana desetibes imperial throne of Cliitragupta in the 
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Yiimpuri liuldiiig liis Court and disj)enshi}f jusliuu" m;coidiiin l« Clio 
duods ol mon and maiiuaining record, in die tollowinii words : 

g?r qsi«7fftT tliq jqii ^ : II 

(There Dljarinraja, Cliiirapuia, Sravana and uLlieissee all sins 
Htid virtues which remain concealed in the bodies of men), 

Yama Samhita quoted in Sliabdakalpadioma'Bays : 

T.5lt f5 ciaon i 

" The Kayasthas have 'sprung Irom the kaya or body ol 
Brahma. They are similai in rank to Brahmaiias but in Kaliyuga -tlieir 
religious observances and duties have been prescribed to be those ol 
Kshatiiyas. Brahma himself is said to have ordaincd-them to pet form 
the duties of Kshatriyas. Similarly, Apastamba Sliakha of the Veda 
quoted in Shabda-Kalpadrum, 2nd part page 228, Shabda 20, under 
Kshatriya states Kayasthas as Kshatiiyas. Chitragupta who reigns 
in heaven and his son Chaitraralh, who was light of- the family, 
meritorious and of illustrious deeds- ruled on earth- lor a long time 
as king of Chitrakoot near Allahabad.- .. . • 

"Rleru Taiitra, quoted in Shabda-Kalpadrum under the word 
Kshatriya supports the same view. • • 

" The Mahabharta (Anusasan Parva Chapter 130) recites the 
teaching of Chitragupta requiring men to do virtuous and charitable 
acts and performing Yagya, saying that men are rewarded or punished 
according to their good or bad deeds. 

*' These allegorical desciipUons of the origin of Chitragupta and 
the Kayasthas liaving sprung from God Brahma in-meditation and, as 
Risley puts it, from liis inner consciousness for Uie purpose ol 
managing the business alTairs, performing literary work, administering 
justice, punishing and rewarding the deeds of mortal and 
keeping records ihereol, indicate tlie .status and position ol the 
Kayasthas in society and their occupation as appertaining to the Lliree 
higher or regenerate classes and that they could not be classed as 
Slmdras whose origin is said to be from the lowest part of Brahma 
indicative of the servile duties requiring absolutely no mental 
activity. ... , . 

- “ The name Kayasthas etymologically denotes the occupation and 
social position (if the Kayasthas. According to Sabda-Kalpadi urn, a 
dictionary of high authority, and Brihat Bidhaii Kayastha is defined as 
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that is. one wlio lives in ilie body of cveiybody and thus comes to 
know of the inner life of man, tliat is, their deeds anil misdeeds, merits 
and demerits. Tlie word “ Chitra " is defined by Sliahdn- 

Kalpadrnm as follows 

etc,, one who pictures, rccotds and considers die 
sins and virtues of men and who is one of the Yamas so as to {five the 
mortals their dues after death. Turning to the Smritis, Vishnu 
in Chapter VII, verse 3, says that a document attested by the king is 
one whieli is written or prepared by a Kayaslha, an Officer of the 
Court appointed by the king, and stamped with the fingei prints 
of the head of tlie department. The words are 

Vitihat Ptasaia in 

Chapter X, Sloka 10 says ; : 

Kayasthas should he appointed as writers being expeit in the ail of 
writing. “ Again in Chapter 1, Sloka 225 lie says lliat Dnitiia dkrita 
the Magistrates and Judges of the Courts siioiild be 
{dhannagya) persons versed in laws and good administration, Kayasthas 
wlio are versed in the art of writing Similarly, 

Shukraniti in Chapter XXXII Sloka 420 describes Kayasthas aS' 
Lekhaks %«SI<li«WT, and in Chapter II, vorso 178 says that 

the accountant and hkhak knew the Vedas, Smritis and Pnranas. 

Brihnsiiatl quoted in Prnsara Madhava and Vyns oitod In Vnijayanll says 
that, ‘ A.lekhak and t7an((/i' (writer and aooounlant) must bo a porson who baa 
command over InnenneOR (lilorally who knows partioulars about words), is pnro 
ill mind (mind and body), has oontrol over his toinpor. Is not oovotoiis, is firiitbrul 
II nd can write oloiirly and in a Inold stylo. 

‘‘Vya.s says tluil the writer' and tlie accountant sliould bo 
lliat is, versed in Mimansa {Srttfis) and Vedas 
{adhyayana) as explained by Mitaksliafa ' in comihcnllng upon 
Yajnavalkya, Chapter II, .Sloka 2, wliicli says that the king’s councillors 
should be versed in tlie sacred books of Mimansa and Vedas, export 
in law, truthful and impaitial. 

“ Yajnavalkya in Slokas 317 to 320 describes how the edicts of 
tlie king should be written, sealed and promulgated. Apaiaika in his 
commentary upon tliese slokas quotes from Vyas and sliows tliat tlicsc 
edicts should bo written by Lekhaks, the ministers of war and peace 
{sandhi vigraha kari), and tliat they should be promulgated to the gentry 
and officials among whom Kayasthas have been mentioned. Similarly, 
Vijnaneswara, in bis Milaksaliara commenting tliese slokas. says ; 

‘Ho (king) ahoiild oauso it to bo refordod bythiit odioor of his who is in ohnrgo 
of war nnd peaoo (I'.c., by n Kiiynsibii), and not by snybody pIso. As says a Siprlti j 

n-n 
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' TlitU offloor of Uis who is mmU' N't/rnha hnri ov tl>o ofnoPr-iii.ohnrKo of pcfloo nnd 
WOT should bo its writer {Lokhuk),' 

*' VajimvalUyiv uses llie won! ‘ Kayasiha ' in Slokas 335*36, 
Cliapter I. CommetiUng upon il>is Mitakslmra says that Kayaslhas arc? 
acoounlanls anti writers' Ho makes the word 
‘Kayastlias’ synonymous with acoonntanls and writers. Similarly, 
Apararka says iliat Kayaslhas were lovonue-eolleclors 

"The author ol tlie Viramitrodaya makes the following comment 
on the text of Vyas already quoted and proves that the Kayaslhas arc 
the twice-ljorn class. , 

The acGoimtant must ho twieo-born, booaiise it is doolarod that ho should ho 
a pOTsbn who has studied the Vodns whioh nono but a twioe-born oando;soalso 
the writer must bo twioo-born, boonuso they go togethor, 

"/‘The accountants and scribe constitute one of the ten parts of a 
judicial proceeding (tl, Briliaspati says the same thing, as quoted in 
Prasara kladhava and Vyavahara Kanda. 

“ Vnjnavalkya in Sloka 335 (numhered 334 aiui 336 in some 
hooks] enjoins the king to protect his subjects Irom the oppression of 
the Kayaslhas especially. Mitakashaia gives the reason that they being 
die favourite.s of the king and officers of the court as 

Ministers of War and Peace, Councillors, writers and accountants 
arc more likely to take advantage of their position and oppress the 
subjects. This view is in accordance with Manu who in Chapter VII 
verse 123 says, that the king’s seivants connected with the government 
of the realm may become exacting and deceitiul and the king should 
protect his subjects from such officials. 

" Accoidiiig to die .Stnritis, the officers of the realm, such as, 
ministers pf peace and war, courtesans and councillors; governors and 
headmen of villages should be men versed in tlie Sastras, valorous and 
born of noble family, pure, •intelligent, affluent in wealth and of tested 
virtue and comprehension («'). 

“ The officers of the Court must be twice-born wlio are preferable 
to Shudras even if tliey arc by name twice-born. A Shudra, the Smritis 
say, should in no circumstance l>e associated with the court (^). 

. .Ttie realm of a king wbere-in a Shudra official ad nninisters Justice 
i.^ destroyed under his very eyes like a cow merged in the miie 

“ Thus, according to the Sint ids and tlie commentaiies thereon, 
notably ' of ApararUa, Vijiiancshwara called the Mitakshara and 

tc) Jolly’s Tranalation of Wntada p. 6, (c) Manu, Chapter VIII, Verse 80; Vyaa, 

Chapter I, Verso 6 ; Vasistha, Chapter 
(rf) Manu, Chapter VII, Vorsea 5-t to IZl ; 2VI. 

Vajnavalkya, Chapter I. Vorse 312, (/ ) Manu, Verse 21, Chapter VIII, 
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Viramitrodaya, llie recogiiized auUioriues in lUe Benares School, the 
Kayaslhas were Officers of the Court, Ministers of War and Peace, 
wi iter's and accountants and were required to stuily the sacred Vedas 
and the Dharma Sastras. Had they been Shudras, they would not liave 
been allowed these privileges which appertain exclusively to the 
regenerate classes. By origin the Kayasthas were of pure regenerate 
descent Even if they be of mixed origin, as some sa/, they cannot 
be Shudras. 

“W Crooke ol the Bengal Civil Service in his book on the 
Tribes and Castes of the North-Wester'ir Provinces and Oudh, 
Volunae III, pages 18+ to 213, deals with the Kayasthas. He gives the 
Puranic legends of their original growth already referred to. Their 
common ancestor was Chitragupta. He had twelve sons ; Bhairoo, 
Vibhauu, Vishwabhanu, Virjawau, Cliaru, Suchar-u, Chitra, Matimarr, 
Himavan, Chitracharu, Arun and Atindriya. The twelve sub-castes of 
Kayasthas have descended from these twelve sons i Srivastava (rom 
Bhanoo, Surajdhwaja Irom Vtbhanu, Asthana from Vishwabhanu, 
Balmiki from Virjawan, Mathur Ir'oin Charn, Gaur Irom Sucharu, 
Bhatuagar from Chitra, Saksena Irom Maliman, Ambastha from 
Himavan, Nigam from Chitracharu, Karan from Arun, and Kulsrestha 
from Atindriya. Bhanoo, the ancestor of Srivastava, immigrated to 
Kashmere whSre he became Raja of Srinagar and obtaineii , the title 
of Rajadhiraja from Chandi-agupta, the Raja of Magadh (South 
Bihar). Bibliartu, the ancestor ol Surajdhawaja, oblaitted this title 
from Surseria ol the Ikshwaku race because he helped him 
in perfor ming a sacrifice. Vishwabhanu the ancestor’s of Asthana, was 
honoured by the Raja of Benares and he presented to him astha or 
eight kinds of precious pearls and hence he was called Asthana, 
Virajawan, the ancestor of Balmiki, gained the name of Balmiki on 
account of his austerities and devout meditalioir in god. Mathurs, the 
descendants of Charu are so called on account of their having settled 
at Mathura. The Gaur Kayasthas, descendants of Sucharu, are so called 
from Gaur or Gauda, the old capital of Bengal. The Sena dynasty 
was founded by this sub-caste ; their ancestor Bhagadutta is said to 
have fought in the war of Mahabharata on the side of Duryodhana 
against Yudhishthira. Raja Lalaseria was another famous king among 
them. The last of that dynasty was Raja Lakshmana, IJakhtiar 
Khilji deposed the Gaur Kayastha dynasty. The Bhatuagar suf?-cfiste 
derives the name from the residence on lire bank of the B,ha.t riyer 
or the old town of Bliatner, the fort ol which is of some historical 
interest having been at various times captureil by Mahmud pf Gafni, 
Taimur and Kamran, son of Ilumayun The Saksena sub-castc,, literally 
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‘ Irii-ml ol till* ill my ' ivjis uiven this lillc hy llu; Si'ivii.sUvn Uiijti iil 
.Sritiafiiir on ticoomil of their skill in war. One of their ancestors 
Snrajcliaudra or Somadutta obtained the title of Kharva as a recogniiiou 
ol his honesty as treasurer to Kiisa, one of the twin sons ol Rama and 
Sita, hence the Kliarva sect of Salvsena sub-caste. 

" The Ollier section called Dusra is named because one of them 
accompanied Humayum, fatlier of Emperor Akbar, ilurin<> Ids refuge in 
Iran alter his defeat by Slier Shah. Ambasthas are so called because 
ol llieir vvorsliipof the goddess Ambaji. They have settled at Girnarhill. 
They are versed in tlie art of surgery, and there is a colony known 
as Koiliar at Nagrara in the Lucknow district, wlio have a great local 
repute. The Ambastlia subject is also to be foumi in the Gaya and 
Pallia districts of J3iliar. There is a class called Ambastlia wlio are 
Vaidyas or pliysiciaiis in Bengal. In the Sruti already referred to (Maim 
X, Ambastlia is mentioned as descended from Brahmaiiii and Vaishya 
woman. Some say that refers to the Ambastlia Knyasllias of Bengal. 
Even then according to Manu, they would be inferior to Brabmana and 
superior to Vaisliya. They will take the caste of their father though 
of an inferior order ; but really the Ambastlia referred to in the Smrili 
is not to be confounded with the Ambastlia sub. caste of the Kayaslhas 
who are descendants of Chitragupta through his son Ilimavan. 

" The Karan sub-caste, the descendants of Arun, sa'ys Mr. Crooke, 
‘is a purely Aryan sub-caste and they traditionally take their name 
from Karnali on llie Narbada. It applies to the iiidigenoiis writer 
class In Orissa called Karan of whom a lull account is given by 
Mr. Risley.’ 

“According to the account given by Mr. Crooke of the dillereiit 
sub-castes of Kayastlia they seem to have played a very imiiorlaiil part 
ill liisloiy, They founded dynasties, became Rajas and Rajadliirajs, 
fought on the battle fields, displayed skill in war and were honoured by 
the kings and the people and occupied a high place in society, Their 
religious ceremonies were performed according to the rules prescribed 
for the higher classes. As to marriage, Mr, Crooke says : — 

“ Tlie Kayasthas follow the highest (orm of the eight kinds o I 
marriage recognized by Manu in his Institutes, known as Brahma, 
The ceremony is performed according to the rites laid down in the 
Sanskrit treatise known as the Vivah Paddhati, with the Vedic formulae 
[Mantras) as in the case of Bralimanas and the other twice-boni classes, 
The essential and binding portions of the ceremony are the Kattyadan 
or the giving of the girl by her father, the Pamgrahana or taking of 
tlie bride’s hand by the bridegroom, Haptnpadi or sevenfold 
circumarabulation of the sacred fire by the pair, and the Sindurdana 
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or appliciilion of red powder l)y Ihe brideyroom Lo the pdrliny ol the 
hair of the bride, As a rule loo every Kayastha bridegroom must be 
invested with sacred thread before or at llie lime ol marriage, 

“ The marriage among tliem is forbidden between siipindas, that 
is, wlio are williin five degrees of affinity on the side of the mother 
and seven degrees on the side of the father. No marriage can take 
place between persons belonging to the same al nor can a man marry 
a woman belonging to the al of his maternal grandfather or great- 
grand-father. Polyandry is strictly prohibited and polygamy though 
allowed is rarely resorted to, even though the first wife is barren. 
Re-marriage ot widows is absolutely prohibited. They worship 
Chitragupta particularly on the second day of the bright fortnight of the 
month of Kartik known as Yama Dvitiya which is a day for worship for 
all the Hindus, Chitragupta being one of the fourteen Yamas. Tlie other 
deities are the same as those of the other Hindu castes 

It is, therefore, submitted that in view of the sound reasonings, 
the history of the case and the unanimous opinion of the authorities, old 
or new, there is no room for any doubt for not treating the Kayasthas 
as belonging lo the Kshatfiya vania. In tlie absence of any Privy 
Council opinion or the contrary opinion of any authority the 
contrary view of tlie Calcutta Higli Court cannot be of much weight 
and ill face of the learned and well-considered judgment ol Sir Jwala 
Prasad, J , as given above, the contrary view is not tenable. 

Si/c/uirti is the common ancestor of the Kayasthas ol iJengal, 
Kayaathaa in The King of Kaiiya Kuhja iKanauJ) at tlie 
Bengal. request of Adisura, the King ol lieiigal, 

sent him five learned Brahmanas to officiate al a sacrifice. Five 
Kayasthas namely, Makaranda Ghosh, Dasliaratha Basu, Kalidas 
Milra, Dasliaratha Guha and Puruslioltama Datta also came with tlie 
Brahmanas and settled in Bengal, Their descendants by intermarriage 
witli the other Kayasthas constitute tlie Kayasthas of Bengal. The 
Kayasthas of Bengal have lowered themselves down in social scale and 
liave fallen to the status of Shudras as they do not perform the Upanayana 
ceremony (the investiture with the sacred thread) and observe one 
mouth’s mourning like the Shudras. They add to tlieir names title of 
Dasa, peculiar to Shudras. But the non-observance of the religious 
duties required of a member of a particular caste does not degrade 
him to lower grade or to the grade of the Sliudras and the present rule 
ol law is that the caste depends on heredity. The primitive principle 
that the caste of a person did not depend on lieredity but on tlie 
occupation and the possession of characteristic merits (Manu I. 168), has 
not become obsolete hy lapse of time and circumstances, In all respects 
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Uie Kaviisilms tiljsi'ivo llie rulos enjoiiied on llic Ksluiinyus ami iliuy 
ciiuuul bi‘ iin i>xc(.'pUon lo tlie general ruk: ol liereiliiy as reuaals eaales. 
So lliey are to be regarded as Kslialriyas like Kayasilias ol' other 
provinces in India. 

Besides the rules of the Kshatriya enjoined on the Kayasilias, 
the occupations and offices enjoyed by them I t orn very early limes 
may also help to indicate 'Varna. They held various high appointments 
and offices which no one but the regenerate classes ever held Irotn 
times immemorial up to the present day. They were responsible 
officers of the Court (a) ; executive heads who had to keep accounts 
and to discharge the duties of writing important documents, Owing 
to the fact of their being the recipients of special favours from the kings 
by virtue of their special merits and talents, iliey not only became 
exceedingly popular and famous, but also the object oi malice and 
envy to those whom they had superceded in position, rank and wealth 
(b). They held posts of Revenue Officers (c) and judgment writers [d). 
They were not mere copyists ; they were efficient in accounts, and 
knew several languages and dialects {e). It was ordained that the 
accountant who was a Kayastha must have studied the Srulis besides 
possessing other good qualities {/). As regards the qualities of' a 
writer Vyasa says : “ lie must be a person who has commaiul over 
language, is pure (in mind and body), has control over liis tem{)ui', i.s not 
covetous, is truthful and can write clearly and in lucid style ” They 
wlio knew the Vedas, llie Smrilis and the Puraiia, were declared to be 
aware of what was heard from God (A) Thus it would be prepo.slerous 
to suggest that the Kayasilias who were writers and accountants and 
enjoyed all the rights and privileges of the regenerate classes were not 
Kshatriyas or did not belong to the twice-born classes The amlioriiy 
of Viramitrodaya that has correctly commented on the text of Vyasa 
cannot be questioned in any way aud it establishes that the Kayasilias 
are a twice-born class ; “The accountant must be twice-born because 
it is declared that lie should be a person who has studied the 
Vedas (which none but a twice-born can do) ; so also, tlie writer 


(а) Vialmu Smriti VII, 1 — 3; Mrit 8aka- ' Yajnayalkya Bmiiti. 

tikam, a drama oomposod about SOOO , (p) Apararka on Yajnavalkya's toxt on 
yoars ago, desoribes the trial of a i 
suit in whiuh Eayaatha's duties are 
described as those of the pleader of I 
both parties, and also of the Bench i 
clerk, ' 

(б) Yajnavalkyu Smriti I, 336 ; Mltak- | 
shara on the above text, Sulapani in | 
his Yajnavalkya Dipakalika on 


(d) Code of Brihat Prasara X, 10. 

(c) Sukra Xiti II, 173. 

If) Vyasa's text oiled in Vaijayanti, a 
oonimentaiy on Vishnu's Institute. 

iff) Vyasa oited'in Viramitrodaya, 

W Sukra Niti, II, 178. 
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also must he twici'-honi, tliey go together." Therefore, it is established 
beyond any shadow of doubt that the Kayaslhas are Kshalriyas 
belonging to ilie twice-born class. 

Tlie Saslras enjoin llie forfeiture of all civil rights with the 
deprivation of caste; commission of certain olTences 
involves degradation and its o.\lent depends on the 
gravity or enormity of the misconduct of the 
defauiter (?)• but the Caste Disabilities Removal Act XXI of 1850 
has lepealed all such texts and usages and its 
elTcct is that the forleiture of one’s caste now does 
not entail any of its prescribed civil liabilities and 
though he may be expelled from the caste by the 
caste people his right to his property remains in tact. 

The tests to know whellier a person belongs to the regenerate 
class are : (1) the consciousiicss ol the caste, (2) 
its customs and (3) the acceptance of that 
consciousness by other castes {j). The burden of 
proving that a person belongs to a particular caste is on the claimant (/•). 


Degradation 
from caste 


Caste Dis- 
abilities Remo- 
val Act. 


Evidence as to 
caste and onus 
of proof. 


SECTION lo. COMPARISON OF MANU AND 
YAJNAVALKYA SMRITIS 

The Manava Dharma-saslra, commonly called the Codv ofMmu, 
Origin of 's 1''° “K’sf ancient code of law still in force (/). 
Hindu Law* Professor Max Muller (w) for the first lime profounded 

the theory that Hindu Law grew and developed in Vedic Cltaranas 
or Schools on the analogy of the Dhannasuira of tlie Apastamba 
school. Dr. Buhler (tf) supported and gave prominence lo this 
theory by his treatment of the extant Dharmasutras that were 
recited by Brahmins who adliered lo the old Vedic learning of their 
particular Sahhas and could repeal them from memory with the 
ritualistic sulras ol their traditional schools Professor Jolly of Germany 
{o) further supporleil this tlteory. Professor K. P, Jayaswal gave a deatli 


(/) Neelawti v. Gursheddappa 1937 Bom. 
169, 39 Bom. L. R. 311 ; K. L. Sarkar'a 
Adoption p, 203, Sad Ed.; Gonw i'i(i v , 
lilnilari/a 54 I. C. 820 (Put.) ; Mo Yoit 
y. Manna G hit AS. M. L. J. 193 (P. O.) 
rpvorainB 10 Bur. L. T, 194, 37 I. 0. 780. 

(j) Kalappa v, Shivappa 1938 Boai. 132, 
39 Bom. L. R. 1282. 

(7i!) Jiji Bai v. Xnbn 30 N. L. R.'IS, 1933 
Nag. 274. 

(i) In the ndministrntion oC Hindu Law, 
Afann’a law of niaTriagc, sonship, 


gunTdinnahip, debt, interest, partition, 
snooession, gifta, etc,, are referred to 
to-day as of the first rate importanoe, 
whenovOT it is noces.sary to resort to 
first primti pies in order to nsoertain 
the law. Cf. Eunndakahmi Animal v, 
Bivanantlm Pernmal Bcthiraan \i M. 
I. A. 570, 

(m) History Skt. bit, pp. 68-69. 

(»)S,B. E. Vol. XXy pp. XVITT-XbV 
Vol. TI., Ft. I, pp. xi-xiii, 

(o) S. B. E. Vol. VII. pp. X, xx-xxii, 
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blow Lo this llicory am) bekl that Ariha-sasira of Kautilya was ilio 
real spui'ce of Hindu Law (/). This revealed code of law proper, purely 
secular, bad the express provision that the royal law could supersede 
the dharvia latv. Both Manava Dharma Sasira and the Code o( 
Vajnavalkya were shown to contain the principles of the Arlha sastra, 
Tile Code of Narada wiiich is regarded as the first Hindu Code of pure 
law turned out lo be largely based on the Artlm-sastra. Tiie ilatc of 
Artlia-saslra is admitted by historians to he tiie periotl of Chaiuiragupta 
and Kautilya (q). The bold ' Dhaimasthiyani ’ or the Coiio for tiie 
' Royal Judges ’ of the Artlia-sastra dealing with purely secular laws is 
anterior to the Code of the Manava and Vajnavalkya Dharinas. Tlic 
period of tiie Hindu secular Codes of Law may therefore be traced back 
to the fourth ceiUury B, C. and the Municipal Law to a much earlier 
date. The Dliai ma-saslra literature coirohorates tliis view. It knows 
and recognises tlie autliorityof the Artha-sastias. ApasiambEi’s Dharma 
snlra is pre-Paniniaii in its language and ohlesl in iorm. Vyavsihara 
laws included secular and Municipal Laws, The Dharma law has Us 
origin in tlie Vedic lore and the Vyavahara has its origin in political 
govornanco and the king ; that governance is a sacred act, being 
ordained by the Creator ; its laws (Vyavahara law) consequently arc 
sacred : 

i (40) 

hi\ ^ 'srn 

Kautilya siiys that Dharma, Vyavahara, Cfisfoiiis aiul Royal 
ordivnnres are the four legs of law suits, that the liiltor in each case may 
supersede the former. 

qfe*T: 11 

“The secular laws or king's laws In the sutra period were different 
from the Dluirma law. They were to be found in an independent elass 
of litcrtUure — the Artha-sastras, The Dliarma-law, though it greatly 
influenced the municipal law, cannot be treated as the real or miiin 
origin of Hindu Law. The provinces of Dharma and Arilia were 
separate In secular matters the authority of tlie latter and the kingly 
enactments were the only binding authority. But in the Manava- 
dharma'sastra, for the first time, we find the Dharma-sastra invading 


1 ' Hindu Polity pp, 803. 

(899) Bee also 19 0 -yy. $r. olxx (170). 1 U ; Mam, and Yajnavalkyn p. 2, 
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upon ami approprialiiiff ilie province of lire Anlm law ami luakingf the 
latter only an appeiKlay;e to its own sy atom . Tlie reason was that the 
sacerdotal power had become also the political power in the connliy 
The law of the I'oliLician, therefore, got merged into the law of die 
saccrdotalist. This invasion .of the law proper by the Dharma-sa.stra 
explains the sudden appearance of a fully developed system of law in 
the Dharma literature in the shape of the Manava Code. The portions 
of the Dharmasutras which former scholars treated as law proper, but 
which are not so, cover only three or four pages in print ; whole 
Manu’s Code gives 782 out of its 2684 verses to the king and the law 
to he administered by him. It divides tlie legal subjects in eighteen 
‘ Titles.’ Tlie ‘ Eighteen 'I'itles ’ are really the eiglitcen titles of 
Kautilya’s ' Code for Judges,’ with slight modifications. In ignorance 
of thc.se circum.stances Bnliler tried in vain to explain the origin of the 
Manava Code by reference to a hypothetical 'Manava-dliarma-sutra' (w)." 

IMiarma-sutras had been in existence long liefore Kaulilya and 
Apastamba. Panini gives a special rule for the Dhanua-book.s 
according to wliicli the Vecllc charanas or scliools hat! their Dharma 
hooks which were called after their names, sncli as, the Kathakn, 
Kalapaka, Mauciaka, Paippaladaka and tlie Atliarvana (Atharva-vcdic) 
Dharma. Before tlie time of Palanjali texubooks independent of 
Vedic schools had heen, in oxistence In snlra-stylc ; for example, 
Gautama's Sutra and Vasisllia’s Sutra The . Parana was drawn np 
very often by the Dharma-sutra-kars. Several principles of purely 
equitalile nature were borrowed from the Purana by the Dharma-sutra- 
kars, who regarded it with respect and a.s a source of Dliarvia, Such 
was the condition of tlie Dharma literature when the Manava Code made 
its appearance. This briefly gives the history of Hindu Law before the 
appearance of Manava Code. 

The chief feature of the code is that it is attributed to the 
primeval Manu, Mann Svnyambhvva, son of 
tion?*^***"*^ Svayarabliuva or the creator. If this claim is .made, 

tlic existence of two Manava-clliarma-sastras becomes 
inconsistent. Tlie mention of the Dharma-sastra in Vatsyayana's 
Kama-sutra, a work of about the tliird century A. D. in), lias been made 
in this Code. Maliahliarata and other works relate that Prajapaii or the 
Creator composed a huge work (called Daiidnniti) in 100,000 chapters 
for the conduct of the society respecting the three ilivisions of life, the 
Dharma, Artha and Kama \o) JI3IT: ?lWf ftwfe 

(m) K. P. Jayaswal — Miiuu iind Yajn.i- J.iB, O. R, 8. Vol. 1919 p. 205, 

valkya, l7-t8. (o) Kamnsutrn, Chowkbamba Sanskrit 

(n) Ohskladar, Studies in the Karansiitra, Series p, 4 : JCamasiitrn p, 4, 

11-13 
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Valsyayaiiii sayi that Maun Svayamlilmva scparalctl Irora Uiis 
oncyclopaedia of Prajapati the portion on illiarmn (/> ). The fact of llte 
alleftocl plagiarism by Maiiu Svayamhhuva osUihliahos its exislenoe in 
the time of Vatsyjiyaua which is about 200 A D. Tlic quotations by 
Asvaghoslm (F(7;V<rw//<).from theManava-Uharma Saslra for the purpose 
of criticising tire caste system also estalrlish tlic age of Mnnava-Dbarma- 
Sastra before the second century A. D., ami also prove that no part of 
the Manava-Dbarma was in sntra. Asvaghosha's time lieing definite, 
its existence before 100 A. D. becomes evident. As some time must 
liave elapsed before the code assumed die recognised autliority, its 
latest date would be about the first century B. C. or the beginning of 
die first century A. D. 

K. P. Jayaswal (p. 36) says : 

" Its earliest date cannot go Ireyond the time of the Partliiaiis who 
along with the Paundras, Chodas, Yavanas, Sakas and olliers aie 
described in the Code (X. 43 — 44) as excluded by the Hindus on 
acpnunl of their non-adherence to Hindu lites and Brahmanas f^). Tlic 
Parthian kingdom was founded by Arsakes. Patnnjali wrote very near 

188 R. a 

The Partliians come on the scene, according to hlsloiy, two 
decades later, The highest age-limit of the Code, tliercfore, woulil be 
after the Mababhasbya, say after 188-170 B. C. The Maliablmshya 
does not cite the authority of the Manava-dliarma-saslra but knows only 
‘ Diiarma-sutrakars Thus the code would appear to liave been 
composed within the 170 years of die pre-clirist period. This was die 
period of Brahminical revival and actual Braiimin political rule in India. 
Sungas and tlieir successors Kanvayanas were Brahmins. The definition 
of Hindu India (j^tyavaria) given in Maim’s code sliows that it is 
leferabie to the early part of diis period. The .Snrasena country would 
not have been counted amongst die pre-eminently Aryan countries if 
it liad already passed under the Mlechchlia Satraps. The code, 
consequently lias to be assigned a peiioti after die Malia-Bhasliya luit 
not mucli later than 150 B. C , say between 150 B C. and 120 B. C. 
At die same time it precedes the Maliabharaia (r), 

Manp, die giver of the legal code, must be ilislinguislied from 
other Manus of Sanskrit literature, Kautilya was 
tienl writer diavying upon Ai llia-sastras and one of his 
^elln'thel eT '^'^tborities was a work of a scliool of politicians 
. ' called die scliool of the Maiiavas (s), Therefore, 

die existence of a Manava Artha-Sastra or Manava Raja-Sastra is 

(p) M. B. H. XIT. 57. 7. valkya p. 32. 

(a) Mann X, 43-45. (»)They may not be neoessarily identlen 

(r) K. P. Jayaswal ; 'Manu and Y«ijna- wtth the yedio sol^ool of thp hi^ap^vaf 
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now beyond any reasonable douljt. Besides Uie references of Maniiva 
Arlha-saslra in ICauliiya, Maliabliarala describes Manu Prachetasa as 
oneofliie authors of tlie Raja-sastras or Politics, Tlie Artha-sastra 
of the Manavas which was referable to a human ^lanu or a Manava- 
charya was likewise attributed to the sou of Prachetas, to distiiJtjuish 
him from Maim Svayamblmva, the reputed author of tlie code of law. 

Tlie political treatise of the historical Matiava school and our 
Manu’s code l^harma-sastra attributed to Manu must remain 
arid the Manava contradistinguished to avoid confusion The latter 
rlhya>Stttra. should also be distinguished from the histoiical 
Manavacharya, the author of the Manava Grihya-Sutra, Irom whom a 
school of the Krishna Yajurveda, derives its name (Manava-chaiaiia). 
The original name of ids Grihya-sutra is Briliad-dharma ; it pioves that 
there was no separate Diiarma-sutra ol the scitool written according to 
the tradition oi that school. Jolly and Bradke who studied the Manava 
Grihya-sutra held tliat tliere is no affinity between it and Maiiu's 
Dharm-sastra (i). Therefore, it is clear that there is no connection 
between the Vedic school ol Manavas ami Mcinava Uliarma-sastra. 

Tlie last Chapter ol the Code (Ch. XII) rellecls its political 
Political hundredth verse declares, "The 

character th« post of the Commauder-in-Chiel and the kingdom, 
the very headship of Government, the complete 
empire over every one, are deserved by the knower ol the Vedic- 
scieiice." 




By tills verse as well as by verses 106-108 the Bralimiiis claim to 
become Seuapatls and rulers, as Vedavit (knower of tlie Veda) means a 
Brahmin. Verses 261-62 of Chapter XI further declare that the 
Bralimm {^ipra) wlio has killed even the peoples of the tliree worlds, is 
completely freed from all sins on reciting three times tlie Rig, Yajur or 
Sama-Veda with the Upaiiishads. The old Dliarma-sutras had 
prohibited even tlie toucli ol a weapon to a Brahmin [Apastamba 
I, 10-29-6] ‘ A Bralirain shall not take up a weapon in liis hand tliough 
he be only desirous ol examining it ’ \ 

Gautama also expresses tlie same view as quoted in Baudhayaiia. But 
this view was revised and exactly opposite provision was put by him in 
Ch. VII V. 6, Apastaralia by a general rule and Gautama by a 
special one allowed an exception to tlie general prohibition : when in 


(t) Jolly 1 S. B. E. Vol. vii Introduction; Von Briidko i Z. D. M. G-. Vol. xxxvi, 
1882 pp. 417-477. 
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ilaugef uMilc ur limi), a Hruhmin tiiiiy two I’oivi' in si-ll-ileluna’. Tlu' 
I'NagyeiiileJ and ik'W claims lor tlio Bralitnin caste, can he indeed l)y a 
liraluBin only IVIII, 20]: 

g ^5: II 

And that the Brahmin is the lord ot 'A.\\—^an'tisvttJhi />tttir-lii su/i, 
[Maiiu VIll. 37] become explicable in the ligljt ol tlie political age 
Avhen the code was jiromulgated. 

Aggresivc orthodoxy is also evident from the Code, The 
heretics, the Buddhists, Jains, were lobe 
banished from the capital and were to be regarded 
as bad as thieves [IX. 225-26] ; no oblaliuns were to 
be offered to the .sou! of those who Itad joined the ascetic orders ol 
mixed castes and to women wlio had joined heretical orders [V. 89-90], 
All those traditions {Suiritis) and ail those despicable systems of 
philosopliy, which arc not based on the Vedas, bring no reward after 
death ; for they are declared to l)e (ounded on Darkness. All those 
doctrines which from other sources spring up and fall, are wortliless 
and false, they being of modern date. [XII. 95-96] Tlte last expression 

refers to modern systems of Buddhism and Jainism. Nuns were for 
the first time permitted by the heretical sect of llte Buddhists in Hindu 
society. The orthodox system allowed women to go into the 
Vanaprastlia or hermit life witli their husbands, but they could nut 
join tlie next liiglier order, vis , llte ascetic. Buddha not only opened 
up the fourth order to all caste and to both sexes but to all ages. The 
orthodox community and the Dharma-saslras fought against this and 
empliasised die duty of marrying, made it compulsory and even went 
to the length of extolling the married and family life as higlier than all 
other orders. Manu’s code put forth the strongest fight [VI. 34-35 ; 37], 
The code is consistently hostile against lieretical Indian Republics. 

“The features of the orthodox counter-revolution in the code are 
not limited to social matters only. The principles 

vogue in tlie period before 
the Suiigas have been combated and- condemned 
where, they depart from tlie strict principles of the Dharma school. 
Tlie Ai tha-saslra, for instance, provides iliat tlie king-made law 
overrides tlie Dharma law and that in the case ol a conllict between the 
dharma-provisioiis and dliarma-iiyaya the deciding factor is nyaya 
(reason or justice) ; ‘ before Nyaya, the text must lail .’ — ‘ NyayastiUra 
priitiiaiuim syat tatra patho hi Hasyati,’ Nyaya or legal interpretation 
was formerly employed to explain the texts. An example occurs in 
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Ap.i.sUunbii [11. 6-1-1-13] , wlii'i'e a Vcdic text lias l)oun explahiiiil 
away in favour of a Dliarma doctriue, lint Kautilya provides- for a 
couJliot between Nyaya ami Dliarma, and jiuts tlie latter entirely under 
Nyaya or Uliarina- nyaya, wliich would openly put aside a Dliarma 
text. Apparently, here ]iriuciples ol consideration of justice are 
' imiilied. ‘ Maim on the oilier hand, claims that Dliarma laws coming 
■as they do out of the Vedas and ‘ Dharnia-sastra (piobably including the 
Grihya-sutras), cannot he over-tidden. To subject them to leason 
would be subjecting their two sources (Veda and Smiiti) to the Canons 
ol Reason (II, 10. 11) and the brahmin wlio does so is to be treated as 
a scoffer at the A’eda, and his opinion should be excluded [II. llj. 

“ The knowledge ol the Dliarma resides in those wlio are not given 
over to Artha and Kama. For those who want to make enquiry about 
IheDliaima the aulhoiity is the Sruti. Where Sruti conllicts witli 
another bruti text, or with Uhartua text, both are held to bo law ; lor 
both are pionouiiced by the wise to be l.iw (II. 13, 1-1);" [K. P. 
J.iyaswcil p. 41). 

K. P. Juyaswal (p, 42) luutlly remarks,— " The Mauava Code thus 
.sulTors Irotu Us political, social and sacerdotal prejudices. It is a code 
as well as a controversy.” Whatever the controversy may be, at the 
end of the first coutury ol the Chnstiun era Maiiu’s Code beciuue 
the Dliarma-saslra and this phenumeiuil success and swiftness in its 
acceptance was due to its royal recognition. It became the aiiprovcd 
code ol die Sungan regime. 

UiihU-r's theory tliai the Manava Code e,s'isied in its present lorm 
belore the second century, A.D. cannot be accepted. 
C^de.******* J‘*yaswal (p. 49) says, “The major portion 
of the quotation as given in the Vajra-suclii of 
Asvaghosha, is identified in our present Manu, but verses which gave 
tlie history of questionable origins of certain Risliis and a verse in a 
metre other than AnnshUibh arc not to be found in our Manu ; wliicli is, 
as you know, exclusively in AnmhUibhs. Occasionally, different and 
archaic metres are found even in the Mahabharata. The original 
yumaii’s Manu Code also had them. This is also proved by a quotation 
in Vasistha in Trishtubh, wliich is now found condensed into Anushiubhs 
in klaiiu’s Code. We may not attach too much importance to what 
Narada says about the volume of Sumati’s work of 4000 Slokas, as 
there is a vein of exaggeration there throughout. Yet the evidence of 
Asvaghosha, Vasistha, and certain differences in the Mahabharata and 
the present-day Manava versions of the same passages compel us to 
come to tlie conclusion that changes weie made at least once . . . , 
We, however, could not be sure that no material change was intrpduceil, 



tliough il does iu)i seem lo be likely. Its tiullioi Unlive eli.iidfUM limn 
ihe begimiiiig would luive pre vented giciil mtilerial changes, and ihoie 
IS no gieat evidence oi such changes ” 

The changes must have been completed belore the advent ol 
Yajnavalkya’s Code vvhich is only in one melie— the lieioic, and 
lollows lllanu. Tlie language ol Maim yet remains markedly ul an 
eailier epoch. Tlie coins and monetaiy systems retain their old 
character in Manu. Tlie final levision and the present lorm may be 
fixed neat about 100.J50 A D. but not latei. II the woik had been 
alliibuled to Manu in its oiiginal scheme no suira karas would have 
been mentioned Tlie addition of Manu’s name in the pie iace must 
also be placed in the period ol levision subsequent to Asva-ghoslia and 
anterior lo Valsyayaiia 

Let us now coiisidet llie date and character ol the Code ol 
Yajnavalkya. Like llie Manava Code, it is a 
SmXflf.***'^****^* Dliaima-Vyavaliaia Code coveting tlie wliole area of 
the secular as well as the canuiiical law. Allhougli 
a sliarp line ol demarcation was not drawn at lliat time between the 
two laws, yet Yajnavalkya made an immense advancement in tlifs 
respect by making the following tlnee divisions of his Code : (I) Acharit, 
(II) Vyavaltant, and (III) PrayascMtta. Narada and liis lollowers 
Biihaspati and Katyayana made such distinction. Tlie first and llie 
last were in fact subjects of the Dharma-sa&lra Thelhiid Was inlioduced 
in die middle, as an appendix to die .Achara of the king. Yajnavalkya 
treats law pi opei as an iiidepeiideiit subject and lays down clear-cut 
provisions m so many sections. He does not devote too much space 
to achara like Mauu, but gives it the same space as lo Yyavaliaia Tlie 
style is severe like tliat of the Sutra-works. Iiiteipolations at lliree 
places on the Penances, the life of the ascetic (verses 56-66) and tlie 
anatomy of human body (verses 67-203) are appaieiit 'Ihe veises 1-2, 
4-5, 6-7 out of the first 9 verses aie clear interpolations Cf), The 
introduction calls him Yajnavalkya, the pi mce ol Yogins ; it was ins 
laibily name ; die personal name of the author is lost '• Tlie 
'•Yajnavalkya family was associated with Mitlnla and Videlia but it 
cannot be said that the Yajnavalkyas never went out oi Noiih Bihai 
and that they were not to be lound in otliei paits ot the country, 
yajnavalkya’s treatment oi the Yajuiveda witli maiked paitiality [I 4'2], 
his leaning towards the Mannas oldie white Yajus, and some analogies 
between the doctrines ol Paiaskaia’s Gnliya Siiiia and Codes would 
Warrant us in saying diat the autUoi belonged to the wliue Yajui vi-da 
and dial he adhei^d It) the Vedic school of Ills lamily. But we cannot 

(m) K P. Jiyaswal — Mauu and Taiudvdlkya, 58. 


(a) Ibid. p. 58-59, 
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f>o Ixiilher niul assoit, as was done by Jolly and otlieis, dial the analog-ies 
prove llie cxisiemie of a Dharma-sulra which was the basis of the 
^'aillavalk^ a Code. No such Dhaima-sntia i.s mentioned anywheie, 
We caj) only say that the Code is based on (1) the Manava Code as 
pointed out by .Sten/ler, (2) the Vishnu Smnli, as pointed out by Jolly, 
and lastly, and loi law proper mainly, on the Aithasastia o( Kantilya (p)." 

Yainavalkya omits the tieatmcnl of Mann’s prohibition of gilts 
liom non-Kshati iya kings and the hostility oi the 
trentnient* * ^ * Mleehchas The Mlechehas weie then luhng The 
scientifie tieatment and freedom iiont pie'indiee 
made this code acceptable throughout Indi.x Vijnaneshwaia and 
Aparatka selected it as the basis of their wiitings. Religious schools 
and the Rig-Vedins pave it due tecognition. It laised the position of 
die Slmdias by allowing them Chandrnyana penance wliicli was allowed 
to the Iwico-boin. The l.uiatical penances of Maim wete rediiecd to 
reasonable limits. The extiavagant claim of the Brahmins for total 
immunity is set aside, and they ate brougiit under 
incnt. the king’s law The piofession of wielding aims 

was once mote forbidden to them and dieii claim 
to hold the sceptre was denied. The code bcais the stamp of the 
kingly conscience hequcatlicd by Buddhism duiiiig its past rofolutioii. 
Punishments are much less severe The code is an advancement not 
only oil Manu but also upon Kautilya. Laws about women were also 
improved according to tlieir social position which had hoen much 
raised by Buddhism Tlieii right to inhciii was fully admitted. It was 
recognized dining the eaily Gupta time.s This code practically 
repealed Mauu’s Code throughout tlic land ol Aryan civilisation. But 
at the same lime VajnavalUya lelained oithodo?c coiiscivatism on 
account nl ivhicli it outlived tlie true codes of law like lliat of Naiada 
It is the eiedit of tliis code lliat it gave a pei manenl tie to the Dharma- 
Vyavaliara mixed system of law in the countiy. 
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OPINIONS : 


Thn Hou’blo ,¥/■. JUgTWE .7. li. 11’; li/r'^KTr, .Imlsn, Oliiol' Ooiii 
wviti's : 

'■ Mt. Kashi Prasad SaltHOiia is alraady known > tho iog.il profmiun ns t.h 
.iiilhor of a hook on Muslim Lnw which has been , 'suribod as a toxt-book fr 
studonts by iho London TTiiivcrsUj', Ho has now arnducod a work on Hind 
Jurisarndoncp whirli wonld hoof volunWn aasistnnoo to'‘posl-BTnduato atmlonts t 
law. Ill eonatitntos an olaborato stndy ot tho origin .jiid dovolopniout of Ih 
Hindu scionoo of law baaod on tho original loxts of tho ITiwht Dhar7nasnsi rn 
llh irnrk s/ioH* i«d«s7r,v awl achnlnrahip awl n Iren insight i7)to the siihjret." 

Tho Hon’Me irr.JTJflTTC'E P. 0. AGA TiWAL, Jndgo, Chief Oonrt, Luoknoi 
wntos ! 

" Mr, Knslii Prasad R.iksena’s ‘ Muslim Law ‘ is known to tho iogal wovl 
and is one of tho standard works on the snbjool. Itis now book '* Hindu Lnw an 
.1 uriaprudoncD with Mimaiisa Rulos of Tntorprotation ” is qiiile oi'iginal of ii 
kiwi. Ills masterlii treatment of the auhjectl and tho pains he has taken in tl 
(Itscnnaianof the original Sanskrit texts are very conymewlahle. The hook iaahoo 
to the legal world and I am sure that it will bo usoful not only to rosoaroh soliolnt 
but to tho bonoh and tho bar ns wall.” 

Mr.K.S, UAJNLA, M. Se.„ M. .d., L/y. /Uvooalo and HoadorinLnw 
Lucknow Hnivorsity, writes i 

‘‘IhaTO gono thtovigh the advsinao oopios of Rook 1 and Hook ll of you 
Hindu Law i doaliuK with Hindu J nrisxwudonco and tho oilmans, i Kuios of Tnlot 
ffrotation. It is a happy and indeed singular aolieme that you have ndoptod for you 
proapoottvc work on Hindu Law that along with the study of gonotal Hindu Ta\' 
you have inoludod a thorough discussion and soinid e.rposition of suoh abstruse an 
philosophical svhjeots as the Hindu Jurisprudence and Mimansa Rules of Interpreta 

tion I believo that a fair acquaintance with thoso subjocls and tho origin: 

tosits and digests is neoossary for a thorough stndy of Hindu Law and a soiin 
exposition and oorroot interiirotation of many of its intrionto principles. It i 
for thi| rooson that I heartily welcome tho publication of your treatises on tii 
nbove subjeots, I am sure thoy will jirovldo sufficient atiinuhis for a detailed an 
oomprohenslvo study of Hindu Law and the post-graduate students in law will b 
peyriiatilarly benefited by your publications. Tour books erinee remarkable saholarshi 
awl ip^j^try and I trust tho third book of tho series wluoh you propose t 
devolve to general Hindu Law will be on sitniiar lines ns regards the disciussloi 
of vatiflus topics and in keeping with tho standard which you hove inaintainoi 
in those bookp. Vou will fully deserve the thanks and congratulntions of al 
those who are interested in the serious and soiontiflo study of Hindu Law am 
Lhavc great plonsmjs in offering you ray most hearty exmgraiulations on you, 
aohiet'dllient" 
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